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Regulation 1

Statutory Document No. 2015/0205

c
Payment Services Act 2015

PAYMENT SERVICES (COMPETITION)
REGULATIONS 2015
Approved by Tynwald:
22 July 2015
Coming into operation in accordance with article 2
The Isle of Man Office of Fair Trading makes the following Regulations under section 5
of the Payment Services Act 2015.

PART 1 — INTRODUCTION
1

Title
These Regulations are the Payment Services (Competition) Regulations 2015.

2

Commencement and effect
These Regulations come into operation on the day following their approval by
Tynwald and have effect in relation to SEPA participants.

3

Interpretation
In these Regulations—
“the Act” means the Payment Services Act 2015;
“the court” means the High Court; and
“OFT” means the Isle of Man Office of Fair Trading.

PART 2 — COMPETITION LAW
4

Application of the relevant competition provisions
(1)

c

Subject to paragraph (2) below, Articles 101 and 102 of the Treaty on the
Functioning of the European Union have effect in the Isle of Man in
relation to competition —
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(a)

between SEPA participants providing payment services in or from
the Island; and

(b)

between those participants and other SEPA participants;

but only so far as those provisions relate to —
(i)
payment services provided in or from the Island; or
(ii)
payment services provided to persons in the Island.
(2)

5

In the application of Articles 101 and 102 to the Island —
(a)

the Island is to be treated as if it were itself a member State
separate from the United Kingdom;

(b)

“the internal market” is to be construed as including the Island;
and

(c)

“declared” in Article 101(3) is to be construed as meaning
declared by OFT.

Amendment of Fair Trading Act 1996
(1)

The Fair Trading Act 1996 is amended as follows.

(2)

Throughout the Act for “the Board” substitute “OFT”, and relocate the
definition of “the Board” as amended in accordance with this paragraph
to the correct position in the alphabetical list in section 26.

(3)

In section 8 (meaning of “anti-competitive practice”) —
(a)

in subsection (1) at the end add —

«This is subject to subsections (2) and (4A).»; and
(b)

after subsection (4) insert —

«(4A) A breach of the relevant competition provisions applied to the
Island by the Payment Services (Competition) Regulations 2015
constitutes an anti-competitive practice for the purposes of
subsection (1) above.».
(4)

In section 25(2)—
(a)

after paragraph (b) insert —
«; or
(c)
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for the purpose of facilitating the performance of any
function of —
(i)

OFT or the Financial Supervision Commission
under the Payment Services Act 2015;

(ii)

a body discharging functions similar to those of
OFT or the Financial Supervision Commission
under that Act in a country or territory which is for
the time being part of the jurisdictional scope of the
Single Euro Payment Area; or
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(iii)
(b)

Regulation 6

the Commission of the European Union under the
relevant competition provisions.»; and

(in consequence of the amendment made by sub-paragraph (a)) in
paragraph (a) of the subsection omit “or” at the end of subparagraphs (v) and (vii).

PART 3: ENFORCEMENT
6

7

8

Monitoring and enforcement
(1)

OFT must maintain arrangements designed to enable it to determine
whether there has been any contravention of regulation 16(1) or (2)
(misleading OFT).

(2)

The arrangements referred to in paragraph (1) may provide for functions
to be performed on behalf of OFT by any body or person who is, in its
opinion, competent to perform them.

Reporting requirements
(1)

A payment service provider must give OFT such information in respect
of its provision of payment services and its compliance with
requirements imposed by or under the Act as OFT may require.

(2)

Information required under this regulation must be given at such times
and in such form, and verified in such manner, as OFT may require.

Entry, inspection without a warrant etc
(1)

(2)

Paragraph (2) applies if an authorised person has reasonable cause to
believe that any premises are being used by—
(a)

an authorised payment institution (including any of its branches)
in connection with its business activities;

(b)

an agent providing payment services on behalf of an authorised
payment institution, or

(c)

an entity to which an authorised payment institution or an EEA
authorised payment institution has outsourced any of its business
activities.

In this regulation —
(a)

“EEA authorised payment institution” means a payment
institution authorised in an EEA State;

(b)

“EEA State” means, in relation to any time —
(i)

c

a state which at that time is a member State of the
European Union; or
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(ii)
(c)

(3)
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any other state which at that time is a party to the EEA
Agreement

“the EEA agreement” means the agreement on the European
Economic Area signed at Oporto on 2nd May 1992, together with
the Protocol adjusting that Agreement signed at Brussels on 17th
March 1993, as modified or supplemented from time to time.

The authorised person may on producing evidence of his or her
authority at any reasonable time —
(a)

enter the premises;

(b)

inspect the premises;

(c)

observe the carrying on of business activities by the authorised
payment institution,

(d)

inspect any document found on the premises; or

(e)

require any person on the premises to provide an explanation of
any document or to state where it may be found.

(4)

An authorised person may take copies of, or make extracts from, any
document found under paragraph (3).

(5)

An authorised person may exercise powers under this regulation only if
the information or document sought to be obtained as a result is
reasonably required in connection with the exercise by OFT of OFT’s
functions under the Payment Services Act 2015.

(6)

An authorised person may not exercise powers under this regulation in
relation to information or documents in respect of which a claim to legal
privilege could be maintained in proceedings before the court.

(7)

In this regulation —
(a)

“authorised person” means a person authorised in writing by
OFT;

(b)

“document” includes information recorded in any form; and

(c)

“EEA authorised payment institution” means a payment
institution authorised in an EEA State;

(d)

“EEA State” means, in relation to any time —
(i)

a state which at that time is a member State of the
European Union; or

(ii)

any other state which at that time is a party to the EEA
Agreement

(e)

“the EEA agreement” means the agreement on the European
Economic Area signed at Oporto on 2nd May 1992, together with
the Protocol adjusting that Agreement signed at Brussels on 17th
March 1993, as modified or supplemented from time to time; and

(f)

“premises” means any premises other than premises used only as
a dwelling.
SD No.2015/0205
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Regulation 9

Proposal to take disciplinary measures
(1)

If the OFT proposes to publish a statement under regulation 10 or
impose a penalty under regulation 11(1), it must give the person
concerned a warning notice.

(2)

The warning notice must set out —
(a)

the terms of the proposed statement, or

(b)

state the amount of the proposed penalty,

and in either case specify the time within which the person concerned
may make representations about the proposed statement or penalty.
(3)

10

The time specified in a notice under paragraph (2) must not be less than
28 days.

Public censure
(1)

If OFT is satisfied, on the balance of probabilities, and after having
regard to any representations made under regulation 9(2), that a
payment service provider has contravened a requirement imposed on
the provider under the Act, OFT may publish a statement to that effect.
Note: If, in the light of the representations, OFT proposes to publish a
statement in different terms from those in the warning notice, it may (but
need not) give a further warning notice before issuing the statement.

(2)

(3)

11

But a statement may not be published —
(a)

until the time for appealing under regulation 12 has expired; or

(b)

if the payment service provider has appealed, until the appeal has
been heard.

After a statement under this regulation is published, OFT must send a
copy of it to the person concerned.

Financial penalties
(1)

If OFT is satisfied, on the balance of probabilities, and after having
regard to any representations made under regulation 9(2), that —
(a)

a payment service provider has contravened a requirement
imposed on the provider by or under these Regulations; or

(b)

a person has contravened regulation 16(1) or (2).

it may by notice in writing to the payment service provider or person
concerned impose on the payment service provider or person a penalty
of such amount as it considers appropriate.
(2)

c

A penalty under this regulation is a debt due from the person upon
whom it is imposed and payable to the Treasury, and is recoverable
accordingly but does not become payable —
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(3)

12
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(a)

until the time for appealing under regulation 12 has expired; or

(b)

if the person required pay the penalty has appealed, until the
appeal has been heard.

A penalty recovered under this regulation forms part of the General
Revenue of the Island.

Appeals against statements and penalties
(1)

If OFT decides to publish a statement under regulation 9 or impose a
penalty on a person under regulation 11(1), the person concerned may
appeal to the High Bailiff, whose decision is final.

(2)

On an appeal under paragraph (1) against a decision to publish a
statement, the High Bailiff may make any decision which OFT might
itself have made in relation to the matter.

Injunctions
(1)

If, on the application of OFT, the court is satisfied—
(a)

that there is a reasonable likelihood that any person will
contravene a requirement imposed by or under these Regulations;
or

(b)

that any person has contravened such a requirement and that
there is a reasonable likelihood that the contravention will
continue or be repeated,

the court may make an order restraining the contravention.
(2)

If, on the application of OFT, the court is satisfied—
(a)

that any person has contravened a requirement imposed by or
under these Regulations, and

(b)

that there are steps which could be taken for remedying the
contravention,

the court may make an order requiring that person, and any other person
who appears to have been knowingly concerned in the contravention, to
take such steps as the court may direct to remedy it.
(3)

If, on the application of OFT, the court is satisfied that any person may
have—
(a)

contravened a requirement imposed by or
Regulations, or

under

these

(b)

been knowingly concerned in the contravention of such a
requirement,

it may make an order restraining the person from disposing of, or
otherwise dealing with, any of the person’s assets which it is satisfied the
person is reasonably likely to dispose of or otherwise deal with.
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14

15

(4)

An application by OFT under this regulation may be made only with the
consent of the Attorney General.

(5)

In paragraph (2), references to remedying a contravention include
references to mitigating its effect.

Proposal to require restitution
(1)

If OFT proposes to require a payment service provider (referred to in this
regulation and regulation 15 as “the person concerned”) to make
restitution under that regulation it must give the person concerned a
warning notice.

(2)

The warning notice must —
(a)

state the amount which OFT proposes to require the person
concerned to pay or distribute as mentioned in regulation 15(2);
and

(b)

specify the time within which the person concerned may make
representations about the proposal.

(3)

If, having considered any representations made in response to the
warning notice, OFT decides to exercise the power under regulation
15(2), it must without delay give the person concerned a decision notice.

(4)

The decision notice must —
(a)

state the amount that the person concerned is to pay or distribute;

(b)

identify the person or persons to whom that amount is to be paid
or among whom that amount is to be distributed;

(c)

state the arrangements in accordance with which the payment or
distribution is to be made.

Power of OFT to require restitution
(1)

(2)

c

Regulation 14

Paragraph (2) applies if OFT is satisfied that a payment service provider
has contravened a requirement imposed by or under these Regulations
or any of the relevant competition provisions, or been knowingly
concerned in the contravention of such a requirement, and that—
(a)

profits have accrued to the person concerned as a result of the
contravention; or

(b)

one or more persons have suffered loss or been otherwise
adversely affected as a result of the contravention.

If this paragraph applies, OFT may by notice require the person
concerned, in accordance with such arrangements as OFT considers
appropriate, to pay to the appropriate person or distribute among the
appropriate persons such amount as appears to OFT to be just having
regard—
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(a)

in a case within paragraph (1)(a), to the profits appearing to OFT
to have accrued;

(b)

in a case within paragraph (1)(b), to the extent of the loss or other
adverse effect; and

(c)

in a case within both paragraph (1)(a) and (b), to the profits
appearing to OFT to have accrued and to the extent of the loss or
other adverse effect.

(3)

An appeal lies, within 28 days of the service of the notice under
paragraph (2) to the court.

(4)

In paragraph (2) “appropriate person” means a person appearing to OFT
to be someone—
(a)

to whom the profits mentioned in paragraph (1)(a) are
attributable; or

(b)

who has suffered the loss or adverse effect mentioned in
paragraph (1)(b).

Misleading OFT
(1)

A person commits an offence if, in purported compliance with any
requirement imposed by or under these Regulations, the person
knowingly or recklessly gives OFT information which is false or
misleading in a material particular.

(2)

A person commits an offence if the person—
(a)

provides any information to another person, knowing the
information to be false or misleading in a material particular, or

(b)

recklessly provides to another person any information which is
false or misleading in a material particular,

knowing that the information is to be used for the purpose of providing
information to the OFT in connection with OFT’s functions under the
Payment Services Act 2015.
(3)

(4)

A person is guilty of an offence if the person knows or suspects that an
investigation by the OFT under these Regulations is being or is likely to
be conducted and—
(a)

intentionally or recklessly destroys or otherwise disposes of,
falsifies or conceals a document (as defined by regulation 8(7))
which may be relevant to such an investigation; or

(b)

causes or permits its destruction, disposal, falsification or
concealment.

A person who commits an offence under any provision of this regulation
is liable—
(a)
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on summary conviction, to a fine not exceeding £5,000, and
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(b)

Regulation 16

on conviction on information, to a fine.

MADE 8 JUNE 2015

DAVID QUIRK
Chairman, Isle of Man Office of Fair Trading

c
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EXPLANATORY NOTE
(This note is not part of the Regulations)
These Regulations give effect to those parts of Article 101 and 102 of the Treaty on the
Functioning of the European Union, which relate to competition and are required to be
represented in the law of the Island, in order that appropriately licensed financial
institutions may provide payment services within the meaning of the Payment Services
Directive (Directive 2007/64/EC of the European Parliament and of the Council of 13
November 2007 on payment services in the internal market [OJEU No L 319, 5.12.2007,
p. 1]) as part of the Single Euro Payment Area.
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