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To: The Hon Stephen C Rodan OBE MLC, President of Tynwald,
and the Hon Council and Keys in Tynwald assembled

STANDING ORDERS COMMITTEE OF TYNWALD
FIRST REPORT FOR THE SESSION 2020-2021
Management of Business
I.

BACKGROUND

1. The Committee has considered the way in which the Order Paper is prepared and
the extent to which papers that are laid before Tynwald are brought to the
attention of Members in sufficient time to allow them to read them with the
attention that they deserve. Very often, such material is highly complex and it is
setting an unreasonable expectation for Members to have only a few working days
before each sitting to read and understand all the papers which have been set
before them.
2. The current system of preparing the Order Paper and the process of laying papers
before Tynwald is based on a system which predates the Internet and the use of
electronic submissions to Tynwald. The publication of complex material is linked
to the Order Paper for the next sitting of Tynwald; a significant disadvantage of
this arrangement is that all papers are published at the last possible moment
before the sitting when they will be considered, irrespective of their length or
complexity.
3. We decided to propose a significant modernization of the systems for preparing
the Order Paper and for accepting papers for publication in advance of sittings of
Tynwald, which would take advantage of modern technology.
4. Changes in the way the Order Paper is prepared led us to reconsider the way in
which Tynwald written Questions are dealt with. We also considered how
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subordinate legislation should be published and what procedure should relate to
such documents.
5. We consulted the Attorney General and the Civil Service about these proposals.
We are grateful to all those who gave their opinions about them and for their
constructive criticism of our ideas as they developed.
6. These proposals will require a significant change in the working style of the Civil
Service and Members of Tynwald. The process of explanation and consultation will
need to ensure that all stakeholders understand and accept the new methods of
working which are designed to allow Government and other business to be
transacted with the appropriate level of scrutiny.

II.

COMMENCEMENT

7. If the proposals in this Report are agreed to, they will need significant time for
technical preparation (and in some cases legislative changes). Implementation of
the proposals relating to publication of papers would ideally be at the start of a
Session.

III.

REGISTER OF BUSINESS

8. The principal change which this Report proposes is to move away from the
traditional use of the Order Paper as the first source of information for Members
and the public about Government Business and Private Members’ Motions.
9. We do not, however, propose any amendment in this Report to the procedure for
the Budget sitting, which is a complex issue in itself and requires a special inquiry.
The Order Paper No. 2 and timing of circulation to Members of related documents
would remain as now.
10. The Committee proposes that a new ‘Register of Business’ be instituted on the
Tynwald website with papers being lodged at any time and not just in the fortnight
in advance of a Tynwald sitting. This would be similar in effect to the process of
lodging papers with the States’ Greffe in Jersey.
11. The Register would grow organically, with the items of business to be moved at a
future sitting being placed on the Register and circulated to Members more or less
in the same way as Order Paper documents are now. The Register would be added
to constantly. The minimum time limits relating to papers being submitted for
inclusion on the Order Paper for a sitting would remain, but in practice Members
(and the public) should enjoy better notice periods than they do now in relation
to Government motions. The Order Paper would still be produced at the same
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time as now; however, the publication of the Order Paper would no longer be the
first time when items for laying or debate would enter the public domain.
12. A noticeable effect of this change is that Members and the public would have
formal access to the information at the same time. In cases where the Government
or private Members wished to circulate information or documents to Members in
advance of publication on the Register of Business, this could be done informally.
We propose that Members would be notified by email of new items of substantive
business each day and of new written Questions on a weekly basis, although the
Register would also be constantly updated. Similarly, Departments would be told
of written and oral Questions once a week, as now, rather than as they arise on
the Register.

Organization of the Register of Business
13. We propose that the Register be divided into two parts: Part One would be the
business to be taken at a future Tynwald sitting, including matters which were
simply to be laid before Tynwald without requiring any action, the deadline for
adding to which would remain at the current time limit; Part Two would be written
Questions (see below).
Recommendation 1
Rolling Register
We recommend that a rolling Register on the Tynwald website be instituted on
which papers to be laid and motions with related documents could be placed for
future sittings. The Register would be in two parts: Part One would be for papers,
motions and related documents for future sittings of Tynwald and Part Two
would be for written Questions to Departments and others. The definition of the
Register will be included in Standing Order 11.4(1), as follows:
“Register” means the Register of Business which is compiled and maintained by
the Clerk of Tynwald, on which Members can place items of future business for
inclusion on the Order Paper and written Questions.

Lodging and laying papers
14. The introduction of a continually evolving Register of Business means that it will
be necessary to define more precisely the action taken in respect of lodging a
paper and laying one formally before Tynwald. At present, a paper is published
when the Order Paper is published in advance of a particular sitting; it is laid when
the Clerk lays the papers at the sitting. This process is referred to in legislation.
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15. We propose that the process of lodging papers be taken to mean that a paper is
taken to have been lodged and ordered to be published when a paper is submitted
by or on behalf of a Member to the Clerk of Tynwald for inclusion on the Register
of Business. We note that backbench Members may, with the consent of the
President, lay Papers before Tynwald and we recognize that this is an important
and useful right.
16. This distinction is important because privilege attaches to a paper laid before
Tynwald. By the same token, privilege attaches to papers which are ordered by
Tynwald to be published. Section 3(1) of the Tynwald Proceedings Act 1984 would
apply to such papers:
Every person giving evidence (whether oral or written) or producing any papers,
documents or records to the Court or either House or a committee thereof, shall be
entitled, in respect of such evidence or the disclosure of any communication or the
production of any such papers, documents or records to the same right or privilege
as before the High Court.
Tynwald Commissioner for Administration
17. An example of the importance of this distinction arose in connection with the work
of the Tynwald Commissioner for Administration (and was one of the matters
which prompted this Report on how papers and other matters are handled). In the
summer of 2018 the then Tynwald Commissioner for Administration expressed
concern that he was not fully protected by the provisions of the Tynwald
Commissioner for Administration Act 2011 if he wanted to make a report over the
summer.
18. The Tynwald Commissioner for Administration Act 2011, section 23(1) provides
that:
For the purposes of the law of defamation absolute privilege attaches to any
statement made—
(a) by the Commissioner in pursuance of section 14, 19, 20 or 21; or
(b) in pursuance of arrangements under section 19(4) or 20(5).
19. The relevant sections covered mean that the Commissioner must lay a Report
before Tynwald as the mechanism for sending a Report to Members of Tynwald if
the Report is to be covered for absolute privilege.
20. A problem arises if Tynwald is not sitting when the Commissioner wishes to make
a Report; papers are laid only when the Clerk announces the laying at a Tynwald
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sitting. Clearly this is a significant barrier to the Commissioner being able to report
in a timely way over the summer on an issue which can be drawn to the attention
of the Council of Ministers, the relevant Department and the complainant, and
also to Tynwald Members generally.
21. Under our proposal for a Register of Business, the problem raised by the former
Tynwald Commissioner for Administration would be solved; any Report would be
protected by privilege once received by the Clerk of Tynwald as a paper for the
Court.
Recommendation 2
Status of papers lodged
The Committee proposes the following amendment to Standing Order 10.9:
To add at the end of the Standing Order a new paragraph (8):
‘A paper to be lodged with the Register of Business shall be taken as having been
lodged and ordered to be published once it is submitted by or on behalf of a
Member to the Clerk of Tynwald for inclusion in the Register.’

Time at which Motions should be lodged
22. If Tynwald accepts the principle of a rolling Register, Departments and Offices
should be encouraged to lodge their papers and publish their motions as soon as
possible, rather than to wait for the appropriate date for the next sitting; this
would allow Members the maximum amount of time to read and understand the
papers. This means that future business would be more clearly known well in
advance of Tynwald sittings. By the same token, we would hope that Members
wishing to move motions in a private capacity would also take the opportunity of
lodging such material well in advance of the sitting at which they were to be
debated.
23. We would hope that as a result of this change Members would come to expect
much more significant notice of important issues than the current two weeks; in
fact, if this change is to succeed, Members would need to be ready to adjourn
matters that had not been given adequate notice. It should be the exception,
rather than the rule, for Members to be expected to make decisions about
important matters that have only been published for the two-week minimum
period which precedes a Tynwald sitting.
24. Since 2011, reports by most Committees have been published two sittings before
they have been debated; this is to allow the Government Department time to
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respond and has led to better informed debate. Motions relating to most
committee reports would remain on the Register until the two-month period for
the Government response had ended, when they would move to the Order Paper.
25. We believe that Government and Private Members’ matters should be on the
Register for at least six weeks and that this is particularly important for Statutory
Documents, as we discuss below. (For provision for urgent business see
recommendations 4 and 8B below).
Recommendation 3
Early publication of Papers
Papers or motions for consideration and decision by Members should be lodged
as soon as possible, in order to allow Members the maximum possible time for
consideration. It should be the exception that papers or motions be included on
the Order Paper without first having been lodged in the Register. Items for
debate should be published on the Register at least six weeks before they are
due to be considered in Tynwald; this is especially important for Statutory
Documents.

Publishing amendments in advance of a sitting
26. All Members have the right to table amendments and this right is frequently
exercised. An amendment cannot be drafted until the wording of the principal
motion is made known. Under our present system, therefore, an amendment
cannot be drafted until the Order Paper has been published; there is then no
formal mechanism for making the wording of an amendment known to Members
and the public before the debate is underway. The introduction of a Register of
Business would bring with it the possibility of a new, more transparent approach
to amendments.
27. We do not recommend any substantial change to the rights of Members to have
full control over the timing of when their amendments may be published, but we
see great advantage in allowing Members the opportunity of placing amendments
to motions on the Register at any time, along with other Members being able to
add their names in order to demonstrate support. This will not affect the right of
Members to move amendments in the Chamber, as now. Furthermore, Members
would still be required to move amendments in writing in the Chamber.
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Recommendation 4
Items on the Register
Members should be allowed to put amendments to motions on the Register of
Business. We therefore recommend the following change to Standing Orders:
2.4AA (1) Items shall not be placed on the Order Paper unless they have first
been placed on the Register of Business; any exception to this rule must be with
the permission of the President and such items may not be taken without the
consent of the Court.
(2) Any amendment which relates to a motion on the Register of Business shall
be placed immediately after that motion on the Register of Business if the
Member submitting the amendment wishes.
Recommendation 4A
Members’ names on amendments
Where a Member has put an amendment to a motion on the Register of
Business, Members would be permitted to add their names to the mover’s in
support of that amendment.

IV.

WRITTEN QUESTIONS

28. As part of the consideration of how business is managed we looked at the process
of dealing with Questions. We propose a new process for written Questions, which
would no longer need to relate to a specific sitting; they would be answered all
year round, independently of the calendar for the Chamber sittings. This would
break the current theoretical link between written Questions and the sittings of
the Chamber; it would remove the need for the August and September Question
Papers, based as they are on notional sittings of the Chamber.
29. We recognize the pressure on civil servants and others in relation to answering
Tynwald Questions. The difficulty in providing timely responses is particularly
acute over the summer. We therefore conclude that to balance the undoubted
advantages to Members of an all-year-round service in relation to Questions, that
there should be a set period within which written Questions are answered, rather
than an attempt to link written answers to a particular sitting day. We propose
that Departments and others be allowed a maximum of a fortnight after the Clerk
has sent the Question (three weeks in August and September to cope with staff
absences) to answer Questions, with the possibility of an extension - with the
President’s permission - to allow for matters of particular complexity or volume to
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be dealt with. Of course, in many cases, Departments could answer sooner than
that.
30. Answers to written Questions would continue to be published periodically in
Hansard. However, as the current link between written Questions and sittings of
the Chamber would be broken, answers to Questions would be published at the
earliest opportunity in a rolling series on the Tynwald website.
31. A practical impact of this change is that there would be little point in submitting
written Questions in the legislative branches in normal circumstances. We
therefore propose that written Questions no longer be taken in the branches.
Recommendation 5
Written Questions
We recommend that the arrangements for dealing with Questions from
Members to Departments and Offices should be amended:
(a) All oral Questions shall be published in the Question Paper relating to a
sitting, and all written Questions shall be published on the Register of Business
until they are answered;
(b) Written Questions may be submitted at any time during the year, but only in
Tynwald and not in the branches;1
(c) The answers to written Questions shall be published within two weeks (three
weeks in August and September in order to cope with absences of staff in
Departments) after they have been formally sent to the answering Department,
Board or Office by the Clerk of Tynwald, unless the Department or Office has the
President’s permission to delay its reply owing to complexity or length or other
difficulty in preparing a reply within the normal time-limit; the current
arrangements for written Questions in August and September will be replaced
by this rolling programme of written Questions;
Answers to written Questions, along with the relevant Question, shall be
published separately in Hansard in a rolling list which will no longer notionally
be connected to a sitting in the Chamber.
We therefore recommend the following changes to Standing Orders:

1

If agreed to, the branches will have to amend their Standing Orders accordingly to bring this into
effect.
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In Standing Order 2.2(1):
To insert the word ‘oral’ after the words ‘containing tabled’.
In Standing Order 2.2(4):
In paragraph (e) to insert the word ‘Oral’ before the word ‘Questions’.
In Standing Order 3.5(1) and 3.5(3) to insert the word ‘Oral’ before the word
‘Questions’.
In Standing Order 3.5(7) to leave out the words ‘during August and September,
as if the Court were sitting in those months’ and to insert the words ‘at any time;
and such written Questions shall be answered within a fortnight, unless the
written Question is tabled in August and September when it shall be answered
within three weeks. The President may permit a longer time for the answer to
be prepared. The time within which a written Question must be answered shall
start from the day on which the Clerk sends the written Question to the Member
answering.’
Standing Order 3.6(3) shall be repealed.
Standing Orders, Annex 3: Questions Guidance shall be re-written to reflect the
above changes.
Recommendation 5A
Review of the Questions’ system
That the Standing Orders Committee be instructed to carry out a review after 12
months of the system for Questions in the light of the changes to the
arrangements for taking them and to report with recommendations.
Recommendation 5B
Grouping Questions
In Tynwald Standing Orders, Annex 3: Questions Guidance issued by the
President of Tynwald etc., shall be amended to leave out the words in the final
paragraph (on page 84) and to insert the words:


A Member answering Questions should be encouraged to group answers to
Questions:
o In the case of oral Questions, the Member answering needs to obtain the
consent of the President and the Members asking the Questions. The
Members who put down the Questions should be informed in advance at
the earliest opportunity that it has been agreed that they will be grouped.
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o In the case of written Questions, a Member answering who wishes to group
answers needs to obtain the consent of the President only.

Deadline for submitting Questions for oral answer
32. We propose one change to the procedure for submitting oral Questions: that the
deadline for submitting them be moved from 5 o’clock in the afternoon to noon.
The purpose of this is to allow slightly more time for them to be considered and
prepared for publication.
Recommendation 6
Submitting Questions
We recommend that the deadline for submitting oral Questions be moved from 5
o’clock on the Monday of the week before a sitting to noon on the same day; and
that the following amendment be made to Standing Orders:
2.4(3A): The deadline for submitting an oral Question shall be at noon on the final
day for submission before a particular sitting.

V.

SUBORDINATE LEGISLATION

Appropriate use of subordinate legislation
33. The Committee has had a wide-ranging discussion about the appropriate use of
subordinate legislation and its scrutiny. Subordinate legislation is useful for
handling matters that are either of limited importance, which are principally of
administrative interest, or matters of great technical complexity. We have recently
seen subordinate legislation used for very difficult new issues, often arising from
European legislation such as the General Data Protection Regulation (GDPR).
34. The principles behind the use of subordinate legislation and primary legislation,
including which matters are suitable for subordinate legislation and which are not,
require careful thought.
Recommendation 7
Proper use of subordinate legislation
The normal procedure which uses primary legislation for important areas of law
making should not be set aside in favour of the use of subordinate legislation for
such matters without very good reason. The system of examining legislation in
the traditional way using primary legislation provides both branches with the
ability to examine matters in principle, put forward detailed amendments and
give legislation the time and effort that it deserves, as well as to take evidence
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on legislative proposals where necessary – whether by way of a Select
Committee or a Committee of the Whole House or Whole Council.
35. The process of debating and agreeing subordinate legislation, in contrast to the
system for examining primary legislation, is designed to be much faster. There is
one debate, there is no procedure available for amendments, it is not possible to
do anything other than refer the matter to a committee for investigation (which is
almost never done) and, however complex or long the documents are, Members
are only usually given a fortnight in which to examine them.
36. We believe that one reason for Members rarely using the Reference to Committee
mechanism for close examination of subordinate legislation is the present lack of
time for Members to consider such matters. Greater time is required for proper
scrutiny of some subordinate legislation, which may have a far-reaching impact on
the lives of citizens. (Such scrutiny might, for example, in some cases benefit from
work on the legislation by the relevant Policy Review Committee).
37. In many cases the current procedure for examining subordinate legislation that is
of minor importance and not complex in nature is sufficient. Moreover, the
introduction of the rolling Register of Business would allow an increased
expectancy of sufficient time for subordinate legislation to be considered well in
excess of the current fortnight which Members normally have. We have
mentioned above the recommended change in expectations about placing
business, and especially Statutory Documents, on the Register at least six weeks
before they are due to be taken in Tynwald.
38. It would be possible for subordinate legislation that was complex and important
to be lodged in the Register in draft form. This would allow amendments to be
made to the proposed text of the instrument without any change to the law as it
stands at present. The proposed text could then be the basis for preparation of
the final instrument.
Recommendation 8
Notice of proposed subordinate legislation
For matters of great importance or significant complexity, the current system of
examination of subordinate legislation is completely insufficient. The institution
of a Register of Business should result in the normal practice being that all
subordinate legislation would be lodged in preliminary form of a proposed text
at the earliest opportunity and would not be formally laid and debated until
members had had sufficient time to read and digest the legislative proposals and
amend the preliminary text.
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Complex or important subordinate legislation
39. We now consider the potential ways of addressing important or complex
subordinate legislation. We recognise that there are occasions when subordinate
legislation is useful; this may be the case when a piece of legislation is very
complex and will not work if it is substantially amended or where it is necessary to
introduce it in a particular form because of international obligations (such as
European legislation covering complex issues like data protection or agricultural
produce). We accept that it may often be the case that there is urgency for various
reasons which would mean that, at least as an interim solution, subordinate
legislation is an appropriate way of legislating; the process of Brexit will create
many such occasions, no doubt.
40. However, as the experience relating to the law covering GDPR showed us, there
are often many ways of introducing international obligations into the law. It is of
the utmost importance to maintain the scope for Members to debate and amend
all legislation in an effective way. The traditional ‘take it or leave it’ characteristic
of subordinate legislation is completely untenable where it is used for introducing
major changes in the law.
41. There are several potential ways of addressing difficult subordinate legislation
which we considered:
a. allowing amendments (in Tynwald);
b. reference of a preliminary text to the branches;
c. extra time for pre-debate deliberation; and
d. providing ‘sunset clauses’.
Amendments in Tynwald
42. It is vital for Members to be able to propose amendments to complex or important
legislation. This goes against one of the virtues of subordinate legislation, which is
that it is a package. It is on this basis that the traditional ‘take it or leave it’
approach is founded. The Minister making the Order or Regulations presents a
settled plan to Tynwald for agreement. If it is insufficient, then it is rejected.
43. In principle, as we have said, complex or important legislation should not be by
way of subordinate legislation. However, in circumstances where it is unavoidable
that such legislation is introduced, there should be the scope for amendments to
be proposed. We considered the extent to which amendments might be dealt with
in Tynwald.
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44. We realise that amending subordinate legislation creates some difficulties. There
would need to be appropriate safeguards to allow the drafters of the legislation
time to examine proposed amendments and advise on them as necessary. This
would mean that Tynwald would probably need more than one sitting to consider
subordinate legislation, unless Members are given a deadline by which they must
submit amendments. It would not be safe to allow amendments to be proposed
without notice to subordinate legislation any more than it would be appropriate
for primary legislation.
45. We consider that the best approach is to limit the power to amend to preliminary
texts of subordinate legislation examined in the branches. Any matters of
controversy would therefore tend to be dealt with in the branches and Tynwald
would keep matters which did not need to be amended or given only temporary
effect (‘sunset clauses’).
Reference to the branches
46. The most significant change would be to introduce an option to refer the
preliminary text of subordinate legislation to the branches for examination. This
would allow each branch to debate the preliminary text of the legislation in
principle, to amend and agree it. This would make full use of the ability of both
branches to complement each other’s work on the basis that a second pair of eyes
improves the quality of scrutiny. It would allow evidence to be taken by way of a
Committee of the Whole House in the House of Keys or in a similar way by the
Legislative Council; it would even allow a Select Committee to be appointed to
examine the detail of the proposed legislation (which can already be done in
Tynwald, though it is almost never used as a means of scrutiny).
47. It would be possible to use a faster system for examination of the preliminary text
of subordinate legislation in the branches, so that the current time limits between
the various stages for considering primary legislation need not apply. The branches
would be free to set their own timetable and system for examination: for example,
by examining the principle and then the detail of each clause of the text in the
same way as New Clauses are examined in Clauses Stage of a Bill. In addition, the
fact that the branches sit weekly would mitigate any delay in scrutiny of the
legislation, so reference to the branches may allow reasonably expeditious
examination of complex issues compared to detailed examination in Tynwald.
There would, however, need to be a two-week delay to allow for amendments to
be tabled. Once the branches had agreed the text of an item of subordinate
legislation, it would then be reported back to Tynwald for final agreement, as
amended, or otherwise. The minister would be able to place before Tynwald the
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subordinate legislation unamended or only partially amended as well as accepting
the amended version produced by the branches.
48. We note that the Government will always have a substantial number of Members
in the House of Keys, so this option will not necessarily mean that opposition to
subordinate legislation will be successful in the branches. Where there is a
disagreement between the branches, there would be a conference in the same
way as now in relation to primary legislation.
49. We considered the mechanism for referring subordinate legislation to the
branches and considered that if a substantial minority of Members were
concerned about a piece of subordinate legislation then it was warranted to allow
better and more detailed scrutiny of the item than a one-off debate and vote in
Tynwald. We believe that the House of Keys will wish to examine subordinate
legislation primarily in Committee of the Whole House and that there will usually
be one stage only in deliberation on the item; this is, of course, a matter for the
House.
50. However, it must be possible for the Government to ask Tynwald to proceed to a
swift consideration of subordinate legislation where the national interest
demands. In such cases the reference of subordinate legislation to the branches
should be able to be reversed by a vote of Tynwald. In order to expedite matters
and avoid delay we propose that this should be by way of a combined vote of
Tynwald.
51. Once the text is agreed it could be returned to the Register or placed on the
Tynwald Order Paper for final agreement. As noted above, a further ‘back-stop’
would be to allow the Minister to introduce a different text from the text agreed
in the branches. It would be for the Minister to persuade Tynwald to vote for a
piece of legislation that differed from the previous text as developed by the
branches. We set out the flow chart of the procedure in Annex 1.
Recommendation 8A
We recommend that if no fewer than eight Members indicate either by way of
an undebateable motion on the Register or by standing in the Chamber that they
wish to refer the text of a piece of subordinate legislation to the branches, then
the matter should stand referred to the branches for debate and vote. This will
not apply to items which have already been through the branches.
Recommendation 8B
There are circumstances where the Government may wish to proceed anyway
with a piece of subordinate legislation, notwithstanding the wishes of a
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substantial minority of Members of Tynwald – in cases of urgency. In those
circumstances we recommend that it be possible to allow the matter to proceed,
if necessary on a Supplementary Order Paper; this would require the consent of
the President and the agreement of Tynwald. This agreement should be voted
on as a combined vote.
Extra time for pre-debate deliberation
52. As a consequence of early publication on the rolling Register it would be possible
for Policy Review Committees to examine proposed subordinate legislation. This
may not be practicable unless there is scope for significant delay in debating the
issues. Organizing a proper inquiry takes time: the decision to undertake the
inquiry has to be taken; the Department needs to have time to submit written
evidence; it takes time to organize oral evidence sessions; and normally the
Committee would wish to write a Report (although it could simply publish its
evidence).
53. There should be a satisfactory way of ensuring that extra time is given for
subordinate legislation. We propose that Members be allowed to register an
interest on the Register in order to ask that a matter is given adequate time for
consideration before being placed on the Order Paper (a ‘flag’). In the same way
as allowing more than one Member to put their name to an amendment, we think
that more than one Member ought to be able to register such an interest in order
to bring public attention to particular proposed legislation.
Sunset clauses
54. Sometimes, the urgency of circumstances means that it will not be possible to
delay significantly the introduction of particular subordinate legislation. It may be
that there will be insufficient time for the relevant Policy Review Committee to
examine the proposed legislation or for Tynwald to consult and deliberate
appropriately. We expect that there will be many circumstances as a result of the
departure of the United Kingdom from the European Union where the law will
need to be changed urgently; very often the changes will be of a complex technical
nature.
55. In such circumstances, it is appropriate for Members to be able to impose a time
limit on the effectiveness of the subordinate legislation. This would allow proper
examination of the legislation; when any subsequent relevant primary legislation
was introduced it could be scrutinised appropriately. However, we think that this
should be treated as an amendment and therefore the power to propose a ‘sunset
clause’ should be restricted to the branches.
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Conclusion
56. Subordinate legislation falls into three categories depending on the extent to
which it is of interest:
•

Complex, controversial or important, which may need additional scrutiny.

•

Standard, but with some interest so that debate on some aspects is needed.

•

Non-contentious items.

57. The Committee proposes that the preliminary texts of subordinate legislation are
placed on the register for at least six weeks before the relevant legislation can be
placed on the Order Paper. Then either:
a) eight or more Members sign up to indicate that the preliminary text needs
more scrutiny. The preliminary text then stands referred to the Branches
immediately; or
b) some Members sign up to indicate that the preliminary text needs more
scrutiny (a ‘flag’) but not enough to send to Branches so it goes to Tynwald for
debate; or
c) no Members sign up to indicate that the preliminary text needs more scrutiny;
the text proceeds to Tynwald, where debate is still permitted but the relevant
item will be listed at the end of the Order Paper.
58. The processes will be:
a) Reference to Branches –
•

Debate in the House of Keys two weeks later with tabled amendments,
including any ‘sunset clauses’, and this continues until the House decides
that consideration is concluded;

•

Move to Council – if the Council amends the preliminary text then it returns
to the House of Keys; if not, then the preliminary text is referred back to
Tynwald.

•

In the case of disagreement between the branches there should
automatically be a Conference;

•

While in the Branches, all current procedures will be available: Committee
of the Whole House, reference to Committee, Conference between the
Branches;
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•

The Minister making the subordinate legislation may subsequently move
the subordinate legislation without using all or any of the amendments
made in the branches, but would have to persuade Tynwald to vote for the
unamended legislation, notwithstanding the decisions made in the
branches.

b) some detailed scrutiny needed – Tynwald process as now – i.e. still debated or
subject to annulment, according to the terms of the enabling legislation; and
c) if the item is not controversial it is taken at the end of the Order Paper (see
below).
59. In summary, we believe that in relation to the procedure for considering complex
or important subordinate legislation:







Members be able to refer the proposed text of subordinate legislation to the
branches for debate and decision;
Members be able to amend the proposed text of subordinate legislation once
it has been referred to the branches;
Members be able to seek delay of debate on the proposed text of particular
subordinate legislation, by way of a notice on the Register (a ‘flag’);
That Members be able to place a time limit on the life of the proposed text of
subordinate legislation (‘sunset clause’) by way of an amendment in the
branches;
And that the necessary amendments to Standing Orders be made in order to
give effect to the above resolutions (see Annex 2).

Handling subordinate legislation
60. The handling of subordinate legislation depends largely on the extent to which the
legislation is of interest. We note that there is an opportunity to speed up noncontentious issues, by moving legislation en bloc, where there is no interest in a
debate.
Recommendation 9
We consider that subordinate legislation should be placed at the end of the
Order Paper so that matters which are likely to attract substantial debate will
take precedence. The precedence of business on the Order Paper should reflect
whether it is likely to attract considerable debate or not.
We therefore propose that Standing Order 2.2(4) be amended to place at the
end of the list of business:
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“(p) non-contentious subordinate legislation.”
Recommendation 10
That the amendments to Standing Orders set out in Annex 2 to the Report be
made in order to give effect to the recommendations in the Report.
Recommendation 11
That the President shall bring into force changes to Standing Orders proposed in
this Report, if agreed to, by announcing in Tynwald that they have effect; and
that the aim will be for the new system to be in place after the next General
Election.
61. Mr Thomas has submitted a memorandum of dissent which is printed at Annex 3
to the report.

List of Recommendations
The Register
Recommendation 1
Rolling Register
We recommend that a rolling Register on the Tynwald website be instituted on
which papers to be laid and motions with related documents could be placed for
future sittings. The Register would be in two parts: Part One would be for papers,
motions and related documents for future sittings of Tynwald and Part Two
would be for written Questions to Departments and others. The definition of the
Register will be included in Standing Order 11.4(1), as follows:
“Register” means the Register of Business which is compiled and maintained by
the Clerk of Tynwald, on which Members can place items of future business for
inclusion on the Order Paper and written Questions.
Recommendation 2
Status of papers lodged
The Committee proposes the following amendment to Standing Order 10.9:
To add at the end of the Standing Order a new paragraph (8):
‘A paper to be lodged with the Register of Business shall be taken as having been
lodged and ordered to be published once it is submitted by or on behalf of a
Member to the Clerk of Tynwald for inclusion in the Register.’
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Recommendation 3
Early publication of Papers
Papers or motions for consideration and decision by Members should be lodged
as soon as possible, in order to allow Members the maximum possible time for
consideration. It should be the exception that papers or motions be included on
the Order Paper without first having been lodged in the Register. Items for
debate should be published on the Register at least six weeks before they are
due to be considered in Tynwald; this is especially important for Statutory
Documents.
Recommendation 4
Items on the Register
Members should be allowed to put amendments to motions on the Register of
Business. We therefore recommend the following change to Standing Orders:
a. 2.4AA (i) Items shall not be placed on the Order Paper unless they have first
been placed on the Register of Business, without the permission of the President
and they may not be taken without the consent of the Court.
b. Any amendment which relates to a motion on the Register of Business shall
be placed immediately after that motion on the Register of Business if the
Member submitting the amendment wishes.
Recommendation 4A
Members’ names on amendments
Where a Member has put an amendment to a motion on the Register of
Business, Members would be permitted to add their names to the mover’s in
support of that amendment.
Questions
Recommendation 5
Written Questions
We recommend that the arrangements for dealing with Questions from
Members to Departments and Offices should be amended:
(a) All oral Questions shall be published in the Question Paper relating to a
sitting, and all written Questions shall be published on the Register of Business
until they are answered;
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(b) Written Questions may be submitted at any time during the year, but only in
Tynwald and not in the branches;
(c) The answers to written Questions shall be published within two weeks (three
weeks in August and September in order to cope with absences of staff in
Departments) after they have been formally sent to the answering Department,
Board or Office by the Clerk of Tynwald, unless the Department or Office has the
President’s permission to delay its reply owing to complexity or length or other
difficulty in preparing a reply within the normal time-limit; the current
arrangements for written Questions in August and September will be replaced
by this rolling programme of written Questions;
Answers to written Questions, along with the relevant Question, shall be
published separately in Hansard in a rolling list which will no longer notionally
be connected to a sitting in the Chamber.
We therefore recommend the following changes to Standing Orders:
In Standing Order 2.2(1):
To insert the word ‘oral’ after the words ‘containing tabled’.
In Standing Order 2.2(4):
In paragraph (e) to insert the word ‘Oral’ before the word ‘Questions’.
In Standing Order 3.5(1) and 3.5(3) to insert the word ‘Oral’ before the word
‘Questions’.
In Standing Order 3.5(7) to leave out the words ‘during August and September,
as if the Court were sitting in those months’ and to insert the words ‘at any time;
and such written Questions shall be answered within a fortnight, unless the
written Question is tabled in August and September when it shall be answered
within three weeks. The President may permit a longer time for the answer to
be prepared. The time within which a written Question must be answered shall
start from the day on which the Clerk sends the written Question to the Member
answering.’
Standing Order 3.6(3) shall be repealed.
Standing Orders, Annex 3: Questions Guidance shall be re-written to reflect the
above changes.
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Recommendation 5A
Review of the Questions’ system
That the Standing Orders Committee be instructed to carry out a review after 12
months of the system for Questions in the light of the changes to the
arrangements for taking them and to report with recommendations.
Recommendation 5B
Grouping Questions
In Tynwald Standing Orders, Annex 3: Questions Guidance issued by the
President of Tynwald etc., shall be amended to leave out the words in the final
paragraph (on page 84) and to insert the words:


A Member answering Questions should be encouraged to group answers to
Questions:
o In the case of oral Questions, the Member answering needs to obtain the
consent of the President and the Members asking the Questions. The
Members who put down the Questions should be informed in advance at
the earliest opportunity that it has been agreed that they will be grouped.
o In the case of written Questions, a Member answering who wishes to group
answers needs to obtain the consent of the President only.

Recommendation 6
Submitting Questions
We recommend that the deadline for submitting oral Questions be moved from
5 o’clock on the Monday of the week before a sitting to noon on the same day;
and that the following amendment be made to Standing Orders:
2.4(3A): The deadline for submitting an oral Question shall be at noon on the
final day for submission before a particular sitting.
Subordinate legislation
Recommendation 7
Proper use of subordinate legislation
The normal procedure which uses primary legislation for important areas of law
making should not be set aside in favour of the use of subordinate legislation for
such matters without very good reason. The system of examining legislation in
the traditional way using primary legislation provides both branches with the
ability to examine matters in principle, put forward detailed amendments and
give legislation the time and effort that it deserves, as well as to take evidence
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on legislative proposals where necessary – whether by way of a Select
Committee or the Committee of the Whole House.
Recommendation 8
Notice of proposed subordinate legislation
For matters of great importance or significant complexity, the current system of
examination of subordinate legislation is completely insufficient. The institution
of a Register of Business should result in the normal practice being that all
subordinate legislation would be lodged in preliminary form of a proposed text
at the earliest opportunity and would not be formally laid and debated until
members have had sufficient time to read and digest the legislative proposals
and amend the preliminary text.
Recommendation 8A
We recommend that if no fewer than eight Members indicate either by way of a
motion on the Register or by standing in the Chamber that they wish to refer the
text of a piece of subordinate legislation to the branches, then the matter should
stand referred to the branches for debate and vote. This will not apply to items
which have already been through the branches.
Recommendation 8B
There are circumstances where the Government may wish to proceed anyway
with a piece of subordinate legislation, notwithstanding the wishes of a
substantial minority of Members of Tynwald – in cases of urgency. In those
circumstances we recommend that it be possible to allow the matter to proceed,
if necessary on a Supplementary Order Paper; this would require the consent of
the President and the agreement of Tynwald. This agreement should be voted
on as a combined vote.
Recommendation 9
We consider that subordinate legislation should be placed at the end of the
Order Paper so that matters which are likely to attract substantial debate will
take precedence. The precedence of business on the Order Paper should reflect
whether it is likely to attract considerable debate or not.
We therefore propose that Standing Order 2.2(4) be amended to place at the
end of the list of business:
“(p) non-contentious subordinate legislation.”
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Recommendation 10
That the amendments to Standing Orders set out in Annex 2 to the Report be
made in order to give effect to the recommendations in the Report.
Recommendation 11
That the President shall bring into force changes to Standing Orders proposed in
this Report, if agreed to, by announcing in Tynwald that they have effect; and
that the aim will be for the new system to be in place after the next General
Election.
J P Watterson (Chair)
S C Rodan OBE
D J Ashford MBE
G D Cregeen
R K Harmer
L L Hooper
J P Poole-Wilson
K Sharpe
C C Thomas
November 2020
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ANNEX 1: PROCEDURE FOR SUBORDINATE LEGISLATION IN
THE BRANCHES
Flow chart

The procedure for dealing with subordinate legislation referred to the branches would
follow the process set out in the flowchart above.
The main emphasis is on making the system as flexible as possible, in order to
respond to the political requirements of each item of business.
The instrument itself would not be amended in formal terms but would be
commented on either:



in the form of proposed amendments; or
as a narrative of what changes the branches would wish to see in the
instrument.

Any amendments would not need to be drafted by a member of the Attorney
General’s Chambers, since they would not technically be changes to the instrument
(which can only be made by the Minister). This will remove one layer of administration
which might otherwise cause avoidable delay.
The end product would be in the form of a report on the instrument, which would be
laid before Tynwald. The instrument would leave the first branch with a draft report

25

which would be agreed or amended, as the case may be, by the second branch; once
the form of the draft report is agreed finally then the report on the instrument would
be laid before Tynwald. The report would then fall to be considered by the Minister.
The Minister would have the option of:





including some or all of the proposed amendments in a new instrument to be
laid before Tynwald;
ignoring all of the amendments and proceeding with the instrument as
originally laid;
re-drafting some of the proposed amendments in the light of further advice
and proceeding with a redrafted instrument; or
not proceeding with the instrument at all (likely to be a rare event).

The process would be as follows:










the first branch to consider the instrument would normally be the House of
Keys;
the usual procedures of Committee of the Whole House and reference to a
Select Committee would be available for scrutiny, if required;
if required, there would be a debate on the principle of the instrument;
there would be a debate on the details of the instrument, including on any
proposed changes to the instrument which had been tabled for debate;
the instrument and draft report on any changes would be sent to the second
branch;
the second branch (normally Legislative Council) would follow the same
procedure as in the first branch;
the usual procedures of Committee of the Whole Council and reference to a
Select Committee would be available for scrutiny, if required;
it would report the amended draft report and instrument back to the first
branch if any changes had been made;
once both branches had agreed text of the draft report, the instrument and
draft report would be reported to Tynwald.

If necessary, there would be a Conference between the branches on the instrument
and report.
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ANNEX 2: AMENDMENTS TO STANDING ORDERS
The following amendments to Standing Orders relate to the resolutions in the Report
as follows:
(i) That a new section 6A be inserted after Standing Order 10.12 as follows:

6A. Register
10.12A (1) There shall be a Register on which papers to be laid and motions with
related documents may be placed in advance of publication of the Order
Paper.
(2) The Register shall be in two parts: Part One will be for papers, motions and
related documents for future sittings of Tynwald; Part Two will be for
written questions to Departments and others.
(3) Papers or motions for consideration and decision by Members should be
lodged as soon as possible, in order to allow members the maximum time
for consideration. Papers or motions shall not be considered by Members
in Tynwald without their having first been lodged in the Register before
their inclusion on the Order Paper, unless in exceptional circumstances
under Standing Order 2.4AA.
(4) All items of business must be published on the Register at least six weeks
before they are due to be considered in Tynwald.
(5) Any amendment which relates to a motion on the Register of Business shall
be placed immediately after that motion on the Register of Business if the
Member submitting the amendment wishes.
(6) Where a Member has put an amendment to a motion on the Register of
Business, Members may add their names to the mover’s in support of that
amendment.
(7) All oral Questions shall be published in the Question Paper relating to a
sitting, and all written Questions shall be published on the Register of
Business until they are answered.
(8) Written Questions may be submitted at any time during the year, but only
in Tynwald and not in the branches.
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(ii) That a new Standing Order 10.9A be inserted after Standing Order 10.9 as
follows:

Subordinate legislation in the branches
10.9A (1) If no fewer than eight Members indicate either by way of a motion on the
Register or by standing in the Chamber that they wish to refer the text of a
piece of subordinate legislation to the branches, then the matter should
stand referred to the branches for debate and vote.
(2) Notwithstanding a reference to the branches under paragraph (1), if a
minister wishes to proceed with a piece of subordinate legislation because
the need for the subordinate legislation is urgent, the minister may place
the item of business on the Order Paper (if necessary on a Supplementary
Order Paper) with the consent of the President and the agreement of
Tynwald, voting as one body.
(3) Members shall be able to propose amendments to subordinate legislation
in the branches which has been referred under Standing Order 10.9A(1).
(4) The proposed amendments shall be contained in a report on the legislation
which shall be agreed between the branches and laid before Tynwald.
(5) Members shall be able to propose a time limit on the life of subordinate
legislation (a ‘sunset clause’) in the same way as any other amendment to
the subordinate legislation.

Subordinate legislation in Tynwald
10.9B (1) Members may place a notice on the Register that particular subordinate
legislation requires amendment or further scrutiny and seek to delay by
way of the notice that the subordinate legislation is contentious.
(2) Notices under paragraph (1) must be placed on the Register before the
deadline for submission of Papers for the Order Paper for the sitting when
the item is to be taken.
(3) Where a Member has put a notice under paragraph (1) on the Register of
Business, Members may add their names in support.
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ANNEX 3: MEMORANDUM OF DISSENT FROM MR THOMAS
Memorandum of Dissent to some analysis and recommendations in the
Subordinate Legislation part of the Tynwald Standing Orders Committee
1st report for the session 2020-21, Management of Business
Chris Thomas MHK, 30 November 2020
Questions
The proposed approach to written questions and timetable change for oral questions
are sensible.
Rolling Register of Business & Early Publication of Papers
Moreover I fully support the proposed two part Rolling Register and the Early
Publication of Papers, and the standing order amendments and the timetable that
these proposals entail.
In fact I think it was me who first proposed to the Standing Orders Committee the
adoption of the concept of a Rolling Register and in particular its use for early
publication of secondary legislation to enhance review and scrutiny. This was in the
summer of 2018 when the Tynwald Commissioner for Administration report
publication issue arose (paragraph 17).
I also welcome the ability of members to put amendments to motions on the register
etc., and the relegation of secondary legislation down the order paper.
Subordinate Legislation
My disappointments which trigger this memorandum of dissent are:


the two year delay to date in implementation of the rolling register which could
already be providing much draft subordinate legislation for review and scrutiny
for six weeks; and



the proposed continuing delay given the proposal that the register and
standing order amendments will only be in place after the General Election.

The delay arose because of the extended discussion of the proposed approach for
both branches to have the possibility to consider and scrutinise separately draft
subordinate legislation.
I regard this potential consideration of subordinate legislation in the branches both
a) as potentially cumbersome and bureaucratic and b) of doubtful incremental value
given the enhanced quality which will likely already be brought about with the extra
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scrutiny arising from the introduction of the proposed register and early publication
regime. The sun shone on the drafts is what I believe will be instrumental in
enhancing secondary legislation.
Furthermore I find some of the statements and apparent conclusions in the text
about the “appropriate use of subordinate legislation” to be ungrounded in proper
consideration of the merits of the actual use of subordinate legislation. Importantly
the Standing Orders Committee did not receive any evidence about specific actual use,
and did not evaluate the actual approach taken in the cited and other examples when
subordinate legislation has been used.
There is also very limited consideration in this report of the actual capacity and
potential resource demand of the proposed potential consideration of draft
subordinate legislation in both branches.
To address these deficits in the report I would welcome more substantial
consideration of both the use and the Tynwald scrutiny of subordinate legislation
after the introduction of the proposed register and the earlier publication regime.
As stated in this report about the Budget sitting order paper (paragraph 9), this actual
treatment of subordinate legislation is a complex issue and deserves special inquiry
just as much as the Budget sitting order paper does. This could take the form of
revisiting the select and standing committee report findings and recommendations of
the last two decades, particularly those considered in 2006 and 2011. This resulted in
the establishment and subsequent extinguishing of a subordinate legislation Scrutiny
Committee.
I remarked particularly analysis in section 15 on pages 33 and 34 of the Select
Committee on Scrutiny and the Functions of the Standing Committee on Expenditure
and Public Accounts report of June 2006 about the option of our “Indirectly-elected
Legislative Council” providing scrutiny of subordinate legislation which started:
“15.1 We considered the suggestion that an indirectly-elected Legislative
Council would have responsibility for the scrutiny of Secondary and EU
legislation, and Council Members would not be eligible for government posts ….
“It is envisaged that the Legislative Council could undertake this commitment,
on a selective basis, on scheduled sitting days, and report to Tynwald as it saw
fit.” 15.2 One of the potential benefits would be that (Legislative) Council
Members would specialise in and build up expertise in scrutiny, and if they did
not have Government responsibilities, they would have more time to devote to
scrutiny. 15.3 Members who put their names forward for election to Council
would know what their parliamentary responsibilities would entail, and Keys
Members would have the opportunity to vote for the nominees who they

considered to be best suited to a scrutiny role. However it may be that very few
people would wish to solely undertake scrutiny and give up any chance of
serving in the Government. If that were the case, there may be problems in
filling vacancies in the Council. 15.4 However, this revised role for Legislative
Council may attract well-qualified or experienced persons from outside
Tynwald to stand for election. Persons who formerly held high or senior office
or had professional qualifications which would make them ideal candidates to
undertake a scrutiny role may not wish to put themselves up for popular
election, or undertake government responsibilities, but may consider putting
themselves forward for election by the House of Keys.”
Conclusion
I close with two major points.
The first is that if this two branch approach goes through I believe it will be another
step along the road to a reformed Tynwald with Legislative Council continuing its
evolution to a committee of members advised by specialists who are ever more
focused on detailed scrutiny of legislation and whether it contributes to the delivery
of the policy intentions behind it.
The second is that subordinate legislation is made under the authority of primary,
enabling legislation by Ministers and other bodies. That is the point of it really, and we
should not lose sight of that main point. The implication of this is that great care is
needed when primary legislation is put in place which creates enabling powers for
subordinate legislation to be made by a particular entity for a particular purpose
under that particular law.
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