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To: The Hon Stephen C Rodan OBE MLC, President of Tynwald,
and the Hon Council and Keys in Tynwald assembled

CONSTITUTIONAL AND LEGAL AFFAIRS
AND JUSTICE COMMITTEE
FIRST REPORT FOR THE SESSION 2020-21
LEGAL SERVICES
I.

THE COMMITTEE AND THE INVESTIGATION

In February 2018 we announced an inquiry into the regulation of legal services in
the Isle of Man, with reference to the role of the Isle of Man Law Society and the
Advocates’ Disciplinary Tribunal (‘the ADT’). In April 2018 we broadened the scope
of the inquiry to include the process of becoming a Manx advocate.
We heard oral evidence from the following witnesses on the dates specified:


Mrs Kathryn Clough, Mr Tim Swift, and Mrs Victoria Unsworth, Council
members of the Isle of Man Law Society, and Mr Juan Moore, CEO of the
Isle of Man Law Society, on 23rd April 2018;



Mr Peter Scott, Chairman of the Advocates Disciplinary Tribunal, and Mrs
Jean Purvis, Mr Peter Wood, and Mr Jeremy Callin, members of the
Advocates Disciplinary Tribunal, on 23rd April 2018;



Mrs Jane O’Rourke, barrister, Registered Legal Practitioner, member of the
Legal Aid Committee, and former CEO of the Isle of Man Law Society, on
15th October 2018;



Ms Jane Gray, President of the Isle of Man Law Society, and Mrs Kathryn
Clough, Mr Peter Clucas, Mr Terence McDonald, Mr Tim Swift, and Mrs
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Victoria Unsworth, Council members of the Isle of Man Law Society, on 19th
November 2018;


First Deemster and Clerk of the Rolls Andrew Corlett, Deemster Alastair
Montgomerie, Deputy High Bailiff Jayne Hughes, and Chief Registrar Stuart
Quayle, on 17th December 2018;



Mr Geoff Kermeen, Managing Director of Keystone Law Isle of Man, on 4 th
March 2019.

We have received several written submissions from the Law Society over the
course of this inquiry, for which we are grateful. These are published as appendices
to this Report, along with other written evidence.
We received a number of written submissions from members of the public which
we have decided not to publish because they relate to personal cases. We have
used the evidence to inform ourselves about the views of members of the public
about the Island’s legal services. In addition, evidence taken by the Committee in
relation to the inquiry into a Petition for Redress of Grievance from Mr Cleator was
relevant to this inquiry.
Previous reviews of legal services regulation in the Isle of Man and elsewhere
Our inquiry builds on the work of the three most recent reviews of the provision
of legal services in the Isle of Man.
In December 1988, Tynwald approved a recommendation from the Advocates
Fees Committee that the Governor in Council appoint a Commission to inquire into
the issues raised in its report and more generally upon the law and practice
relating to the provision of legal services in the Isle of Man. The Commission of
Inquiry into Legal Services, chaired by Sir Cecil Clothier KCB QC, reported in May
1990.1 The ‘Clothier report’ made a number of recommendations for the
improvement of legal services, including recommendations for entry into the
profession, practice, judicial services, costs, and the public image of the profession.
In May 1991, the Commission’s recommendations were reviewed and some of
them were changed by the Legal Services Committee of the Council of Ministers,
in agreement with the Deemsters, the High Bailiff, and the Legal Aid Officer.
Notably, the CoMin Committee did not put forward any of the Commission’s

1

Report of the Commission of Inquiry into Legal Services (May 1990) (‘Clothier Report’)
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recommendations on education, training, and admission. The CoMin Committee’s
report was debated and its recommendations approved by Tynwald in July 1992.2
In December 1999, Tynwald resolved that the Council of Ministers appoint a
Commission to investigate and report on the regulatory and disciplinary
procedures which apply to those practising law in the Isle of Man. The Commission,
chaired by Sir David Calcutt QC, reported in January 2001, making various
recommendations for the reform of the composition, procedures, and remit of the
Advocates’ Disciplinary Tribunal. The ‘Calcutt report’ was debated and approved
by Tynwald in March 2001. As we have previously noted in our Report on
Ministerial Responsibility for Justice,3 few of these recommendations have been
implemented, despite the clear mandate from Tynwald. This includes the
recommendation that there should be a thorough review of legal services at
intervals of no more than ten years.4
In February 2012, Tynwald established a Select Committee to examine the reasons
for delays and deficiencies in respect of case management with regard to Civil
Legal Proceedings.5 The regulation of legal services and, in particular, the
complaints system was considered as part of the inquiry. Though the Committee
did not make any formal conclusions or recommendations, it did note that ‘there
are grounds for significant concern about the mixed role of the Law Society as
representative body and regulator’ (para. 61) and that ‘there are strong arguments
for replacing the current system for complaining with a new system that is easier
for the public to use’ (para. 63).6
We have also considered reviews of legal services that have taken place in
neighbouring jurisdictions over the past 20 years.7 In particular, the ‘Clementi
Review’ fundamentally changed the landscape of legal services regulation in
England and Wales through the Legal Services Act 2007.8
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Report of the Legal Services Committee of the Council of Ministers (May 1991); Tynwald Court
Debate (09 Jul 1992), T559-T571
3
PP 2018/0158
4
Report of the Legal Services Commission 2000 (‘Calcutt Report’), para 11.2.
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Legal Services Act 2007
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Scope of the Report
As discussed in our Report that recommended ministerial responsibility for justice,
the Government has not prioritised reform of the justice system or the legal
services that underpin it for a long time. This Report highlights some of the areas
that we believe would benefit from modernisation.

II.

BACKGROUND

This section provides an overview of the Isle of Man’s legal system and the legal
profession that supports it.
Legal System
The Isle of Man is a self-governing Crown Dependency with its own legal system.
The primary sources of Manx law are Acts of Tynwald and, where appropriate, Acts
of Parliament. Other sources include Orders in Council; secondary legislation;
interpreting statutes; declarations of customary law; case law; international law;
academic writing; consensual law-making; and other materials relevant to legal
research.9
For an experienced lawyer from England and Wales, the real differences are in the
sources of Manx law. The influence of English law has resulted in considerable
convergence of the English and Manx legal systems. In brief, Manx substantive law
and legal procedure is generally very similar to that of English law. However, many
important differences remain, partly for historical reasons—for instance, land law
which developed during the Viking period—and partly as a result of the
independent development of laws to suit the Island’s needs. Where it has been
convenient to do so, English law has been adopted, but with modifications to suit
local requirements.10
Manx common law has also developed in its own way, taking account of the
specific requirements of this jurisdiction and the common law in other
Commonwealth jurisdictions. The judgment in Howell v Department of Health and
Social Security refers to the inherent jurisdiction of Manx courts in relation to
Manx common law and quotes Deemster Doyle as follows:
It is to be hoped that Manx common law will develop independently in
accordance with the needs, requirements and interests of the
inhabitants of the Isle of Man and indeed the international community

9

See Peter Edge, Manx Public Law (Isle of Man Law Society, 1997), p. 17
For more information see Appendix 4
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of which the island is a part. It is to be hoped that Deemsters will not
slavishly follow English decisions, which in certain cases may not be in
the best interests of the Island, in areas where it would be more
appropriate to develop Manx law in a different way to the way in which
English law has developed and is developing.11
In other words, the framework of the legal system and much of the law on the Island
is the same or similar to the law in England and Wales. There are, however, few
resources to give an ordered picture of Manx law; there are almost no text books on
Manx law.
Legal Profession
The Manx legal profession includes the judiciary (including magistrates), Manx
advocates, Registered Legal Practitioners (‘RLPs’), and lawyers qualified in other
jurisdictions. Support is also provided by Legal Executives, although they are not
included in this survey as they work under the supervision of qualified lawyers.
Judiciary
The full-time judiciary comprises the Deemsters (the First Deemster and Clerk of
the Rolls, the Second Deemster, a third Deemster, and the Judge of Appeal) and
the stipendiary magistrates (the High Bailiff and the Deputy High Bailiff). They are
all Crown appointments. They are supported by part-time Deemsters and lay
magistrates.
Advocates
Legal professionals who have qualified in the Isle of Man and been called to the
Manx Bar are referred to as advocates. It is a fused profession: advocates fulfil the
roles undertaken by both solicitors and barristers in England & Wales. Advocates
have exclusive rights of audience in the Isle of Man Courts.
Sections 8, 9 and 11 of the Advocates Act 1976 stipulate those activities that can
only be carried out by a Manx advocate, i.e. a person qualified to act as an
advocate as provided for by section 7 of the 1976 Act. They are prosecuting and
defending in court; drawing or preparing any instrument relating to real or

11

Cited in M&P Legal Review, ‘Revocation of Winding-Up Orders and the Development of the
Common Law’ (August 2015), p. 4: https://www.mplegal.im/uploads/mpreview/MP-Review-August2015.pdf (Last accessed 26th October 2020)
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personal estate; and taking instructions for or preparing any papers relating to
probate or letters of administration.
Advocates must be Members of the Isle of Man Law Society, which is both the
regulator and the representative body for Manx advocates. Matters relating to
their conduct can be referred to the Advocates’ Disciplinary Tribunal.
As of 15th March 2019, there are 246 practising advocates in the Isle of Man.12
Registered Legal Practitioners (‘RLPs’)
Legal professionals who have not qualified in the Isle of Man but who are working
as lawyers in the Isle of Man can register as RLPs. Under section 2 the Legal
Practitioners Registration Act 1986, a person is entitled to register as an RLP if the
Chief Registrar is satisfied regarding specified requirements including that the
person ‘holds a prescribed legal qualification which would enable him to practice
law in the country in which he is qualified’. The term is not defined otherwise in
legislation, and there is no requirement to register as an RLP.
RLPs are not able to conduct proceedings in Manx courts or prepare documents
relating to Manx real estate, but they are able to draw instruments relating to
personal property.13
RLPs may become associate Members of the Law Society, and some matters
relating to their conduct can be referred to the Advocates’ Disciplinary Tribunal.
As of 22nd January 2019, there are 28 registered legal practitioners in the Isle of
Man, two of whom are members of the Law Society.14
Lawyers Qualified Elsewhere
We are aware that there are a number of lawyers working in the Isle of Man who
have qualified elsewhere and who have not become qualified as Manx advocates
or registered as legal practitioners. It is difficult to quantify them because they do
not have an official status in the Isle of Man. Their work is not subject to any form
of regulation on a personal basis in the Isle of Man.

12

Appendix 5
Legal Practitioners Registration Act 1986, section 4
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Appendix 5
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III.

ENTRY TO THE PROFESSION

The statutory basis for qualifying as a Manx advocate is provided for by section 16
of the Advocates Act 1995, and the Advocates Admission Regulations 1987 (as
amended) set out the detail. In brief, the following minimum qualifications are
required:


A Second Class Honours degree in law (or another subject followed by
a Graduate Diploma in Law);



A legal vocational course (typically either the Legal Practice Course for
solicitors or the Bar Professional Training Course for barristers in
England & Wales);



A pass in each of the five ‘heads’ of the Isle of Man Bar examinations
during the period of training with a Manx Advocate known as ‘articles’
(two years for those embarking on their legal career, one year for
those requalifying from another jurisdiction).

The Clothier Report made the following recommendations on the subject of the
education, training, and admission of advocates:
1. That the entry requirements set out in the Advocates Admission
Regulations 1987 remain unchanged;
2. That the Law Society now accept responsibility for the adequate
training of articled clerks by –
i.

Devising a formal structure of compulsory training and
education;

ii.

Bearing the cost of such training either centrally or through the
practitioners;

iii.

Introducing a system of monitoring the practical training of
articled clerks, which nevertheless should remain the prime
responsibility of their principals;

iv.

Producing or commissioning texts relating to the unique
aspects of Manx law; and

v.

Admitting articled clerks as student members of the Society and
setting up a students’ section which would be the responsibility
of the Society.
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3. That an Examination Board be constituted under the Chairmanship of
the First Deemster with responsibility for reviewing the syllabus and
setting and marking examinations;
4. That the examination for admission should concentrate on Manx law
and procedures; and
5. That steps are urgently taken (whether by the profession, Government,
commercial authors or jointly) to produce and make available for
purchase the laws and enactments of the Island and authoritative
commentaries thereon.15
None of these recommendations was pursued by the Council of Ministers’
Committee that reported to Tynwald. It is unclear why this was the case. As a
result, little has changed in the training of advocates since the 1980s, although the
Law Society is developing plans for modernisation.16
Qualifying as a Manx Advocate
Examination Process and Syllabus
The subject matters covered by the five ‘heads’ of the Bar exams are set out in the
Advocates Admission Regulations 1987 (as amended). They are: civil practice;
criminal practice; constitutional and land law; company law, financial services law,
and taxation; and accounts. We have heard several suggestions for ways in which
the syllabus could be improved to meet modern and local requirements.
Several witnesses suggested that advocacy skills—the ability to plead a case
effectively—should be formally assessed.17 Mrs Unsworth explained to us the
current system:
Advocacy is not examined presently; however, it is in our training
handbook that trainees are expected to attend the advocacy training
that is put on annually. We provide currently a minimum of a two-day
advocacy course, which covers both civil and criminal advocacy skills.
That is provided by off-Island providers who fly in with a number of
barristers who deliver that training over the course of two days.18

15

Clothier Report, para 2.16.
Appendix 7
17
Q142; Q289-Q296
18
Q195
16
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Given the fused nature of the Manx legal profession, we find it surprising that
advocacy skills are not formally assessed.19 A trainee advocate who has
undertaken vocational training as a barrister is likely to have developed these
skills, but we understand that advocacy training for solicitors is more limited. In
addition, as the judiciary pointed out, trainee advocates are not exposed to a great
deal of court work in the Isle of Man, both because of the increase in size of the
Manx Bar and the limited amount of court work compared to towns and cities in
the UK.20 The First Deemster additionally felt that written advocacy skills in
particular could be greatly improved, though he stressed that this is not a problem
that is unique to the Isle of Man.21 The judiciary agreed that some form of
assessment of advocacy before admission to the Bar would be useful.22
More generally, it was felt that the Manx Bar exams should focus on the law of the
Isle of Man, and particularly the differences between it and that of England &
Wales, where the majority of trainee advocates will have already undertaken
academic studies and vocational training. Mrs O’Rourke further suggested that the
list of topics covered could be tailored to the needs of the Isle of Man’s economy;
for instance, regulation and compliance could be useful topics.23
Training Materials and Resources
There are limited study materials available for trainee advocates.24 As noted
above, there are hardly any textbooks for them to consult, and we understand that
most of the written material is kept in a large file that is passed around
candidates.25 In this respect, little has changed since 1990, when the Commission
of Inquiry noted that:
The absence of textbooks and the scarcity of other written material
relating to Manx law mean that knowledge of Manx law is acquired
mainly by absorption in practice, which is not on its own considered to
be an adequate method of learning.26

19

Cf. also Clothier Report, para 2.5.
Q290
21
Q296
22
Q29
23
Q142; Q275
24
Appendix 4
25
Q140; Q378
26
Clothier Report, para 2.9.
20
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We are also aware that there is a limited pool of people who have the professional
qualifications and experience in Manx law to act as tutors and examiners.27
We recognise that the Law Society does the best with the resources that it does
have. With the help of the judiciary, the Society organises training days, lectures,
and mock trials for trainees.
As the Deputy High Bailiff and the First Deemster pointed out to us, the current
system is supported to a certain degree by the requirement to undertake a period
of vocational training in England and Wales:
The idea is that you use the resource available in England and Wales,
which is the LPC or the Bar course which gives you your foundation, and
then the Manx side of things is supposed to be focused on the
differences. Whether it does that at the moment is arguable, but that is
what it is supposed to do. So I think that works quite well in principle.28
We note the evidence that this system relies on the training available in England
and Wales, but the lack of resources available for those learning Manx law is still a
major gap in provision.
Mr Clucas of the Law Society told us that part of the reason why it is felt to be
necessary for a lawyer requalifying as a Manx Advocate to undertake a period of
articles is that textbooks and other reference materials are not available for that
person to study, as there would be in other jurisdictions. As a result:
…you have to immerse yourself into Manx law to a degree to be able to
pass those exams and to show you have got a competency in Manx law
to know where the sources of Manx law are, because you will not find
them just on a nice little shelf, all in one line, saying everything you need
to know about Manx law is on that shelf. Learning how to find the law
is a skill in the Isle of Man which is a little bit more difficult than, I
suggest, in some other jurisdictions.29
We deal with the system of requalifying as a Manx Advocate in more detail below.
The system needs to be better resourced: but a lack of resources should not be
used to justify the current model for requalification.

27

Q299
Q297
29
Q204
28
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We have compared the resources available to trainee advocates with those
available to trainees in Jersey, where they have the Institute of Law.30 The Institute
provides structured tuition for the qualifying examinations for advocates and
solicitors in Jersey and the opportunity to study for an LLB in Jersey, along with
other law degrees and courses.
Establishing a more structured form of tuition for trainee advocates, along the
lines of the Jersey Institute of Law, may require some initial investment from the
Government. As will be discussed below, we also believe that reforms to the
system of requalifying as a Manx Advocate could lead to an increase in the
membership of the Law Society, giving them more funds to provide enhanced
training resources.
The Role of the Deemsters
The Deemsters are by law the examiners of trainee advocates. In practice they are
assisted in the setting and marking of the exams by two professional examiners,
who are nearing retirement age.31
The First Deemster made it clear to us that he would be supportive of the Law
Society playing a more significant role in the examination process in the future.32
As Ms O’Rourke pointed out, however, this may result in the perception of a
conflict of interest, because of the Law Society’s dual role as both the
representative and the regulator of Manx advocates.33
Developments in England & Wales
Both the Deemsters and the Law Society have been hesitant to suggest any
reforms to the process of qualifying as an advocate because of continuing
consultation on proposals for changes to the way English and Welsh solicitors
become qualified.34 The vast majority of trainee advocates complete their
vocational training in the English and Welsh system, and most foreign-qualified
lawyers based in the Isle of Man are from England & Wales.

30

http://www.lawinstitute.ac.je/ (Last accessed 26th October 2020)
31
Q299
32
Q301; see also Appendix 9
33
Q141
34
Q275
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In autumn 2021, the Solicitors Regulation Authority will introduce a new route to
qualifying as a solicitor known as the SQE (Solicitors Qualifying Examination).35
One of the major changes to the current system will be that a qualifying law degree
will no longer be mandatory for admission as a solicitor; candidates must instead
hold a degree-level qualification, such as a Level 6 apprenticeship, or equivalent
work experience.
Mrs Unsworth of the Law Society explained to us that the Law Society is cautious
about the idea of removing the requirement for a qualifying law degree:
That is one aspect that we are considering as to whether that is an
appropriate mechanism for qualification also in the Isle of Man or
whether we feel as a jurisdiction there still has to be that basic level of
educational attainment, or whether there is a balance somewhere in
between the two.36
We are aware that the Law Society has consulted its members for its views on the
new system, and as a result is proposing to rewrite the Manx Bar examinations
entirely.37 We welcome their proposals, which will modernise the exam syllabus
and process. However, we remain concerned about the lack of resources available
for trainees. We also consider that a law degree is not necessary; and we question
what the response would be to a solicitor qualified to practise in England and
Wales who wanted to become a Manx advocate.
Requalifying as a Manx Advocate
The preceding discussion focused on entry into the Manx profession for recently
qualified law graduates. We now shift the discussion to qualifying as a Manx
advocate for lawyers already qualified in other common law jurisdictions.
Currently, an experienced legal professional who wishes to requalify as a Manx
advocate has to fulfil the same requirements as a recent law graduate, except that
the period of articles may be shortened to twelve months.
The Law Society is in favour of this process, explaining that it is important that a
Manx advocate knows Manx law, and the best way of ensuring this is by examining
that knowledge. They feel that the ‘fast-track process’ that already exists is

35

https://www.lawsociety.org.uk/law-careers/becoming-a-solicitor/solicitors-qualifying-exam/ (Last
accessed 26th October 2020)
36
Q190
37
Appendix 7
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sufficient to allow for incoming candidates to requalify in this jurisdiction, and ‘no
further relaxation should be permitted’.38
We have compared this fast-track process to requalification with the equivalent
processes in other neighbouring jurisdictions.39 In summary, there is a great deal
of reciprocity between the jurisdictions, with a number of exemptions from reexamination available for those with the relevant experience.
The Law Society also made the point that Manx advocates are not able to qualify
automatically as English solicitors or barristers.40 We understand that Manx
advocates used to be able to qualify automatically as solicitors in England and
Wales without the need to undergo training or pass an examination there,
provided they had at least two years practical legal experience.41 We understand
that this changed in the early 2000s, after some efforts by the Law Society of
England and Wales to put in place a reciprocal agreement in the Isle of Man for its
members. Part of the reason, then, why Manx advocates are unable to benefit
from current reciprocal arrangements in neighbouring jurisdictions is because of
the barriers in place for those wishing to requalify in the Isle of Man.
We cannot reconcile the notion that the differences in Manx law and other
common law jurisdictions, particularly England and Wales, are so great that a
qualified lawyer from another common law jurisdiction will have great difficulty
understanding and working with the law of the Isle of Man.
When we asked the Law Society how difficult it would be for an experienced
English solicitor or barrister to understand and work with the law of the Isle of
Man, Council Member Mr Clucas answered:
…if you have got an experienced and trained lawyer from England and
Wales I would not expect them to know Manx law. The gap in between
knowing and understanding is that you have to actually apply your
mind to what Manx law is…would an English lawyer automatically
come into this jurisdiction and say, ‘Well, I know what Manx law is
because I know what the laws of England and Wales are,’ then I would

38

Appendix 2
Annex 3
40
Q171
41
Calcutt report, para 8.2.
39

13

say no. Notwithstanding there are degrees of overlap in many areas,
there is a danger of glossing over where the gaps are...42
We agree with the Law Society that there must be some sort of test as to whether
a person is fit to practise law in the Isle of Man. What we question is whether it
should be necessary for a lawyer already qualified and experienced in another
common law jurisdiction, who has perhaps been working in the Isle of Man for
some years and is already advising on Manx law, to go through the same process
as somebody who is at the beginning of their career, albeit in a shorter timeframe.
There are also several inconsistencies within the system at present. There are
circumstances in which lawyers who have not qualified as Manx advocates are able
to advise on Manx law, represent clients in court, and act as judges in the Manx
courts. We discuss these in further detail below.

Current Exemptions from the Examination Process
Temporary Advocates’ Licences
Foreign barristers can be temporarily licensed to appear and conduct the case in a
Manx court in certain cases or circumstances, for instance where local expertise is
not available, conflicts of interest arise, or the length of proceedings prevents local
representation. The licensing procedure is provided for in the Advocates Act 1995
(as amended) and is done by application to the First Deemster (with a review by
the Judge of Appeal).43
We asked the judiciary if they had experienced any challenges when dealing with
a temporarily licensed advocate who was not used to appearing in the Manx
courts. The First Deemster responded:
No, generally, the matter works well. This is generally because you will
have a Manx advocate or advocates as part of the team. So the silk or
the very experienced advocate who is licensed under the Advocates Act
will invariably have advocates appearing with them, sitting behind
them, and they will be able to deal with any issues of Manx law and
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procedure… the particular barrister obviously respects the differences,
makes sure they spend time getting up to speed with the differences…
So it does not produce any particular difficulties for the Manx courts,
no.44
We have received comments from members of the public who feel they have been
disadvantaged by the regulation of licensing counsel from off Island. Some feel
that it is a protectionist measure put in place to preserve the local Bar. When we
asked the First Deemster for his view on the matter, he said:
The criteria for the granting of licences are quite tight... There is a bit of
discretion in the criteria, and this… tends to reflect the increased
activities in the local Bar. When one goes back for example to the
1980s… there simply was not the expertise. The Bar was very, very small
and everyone was a general practitioner. So if you had a very
specialised case or a long-running case, invariably you would apply to
have an English barrister licensed to deal with the matter. That simply
is not necessary anymore, because there is the necessary expertise on
Island. It could be regarded as a protectionist measure to some extent,
but I am not sure that really is fair, in view of what I have just said.45
We agree that it is important to maintain a distinction between the Isle of Man
and other jurisdictions, and we do not believe that non-Manx lawyers should have
automatic rights of audience in Isle of Man Courts. However, we have also heard
from local advocates who feel disadvantaged by this regulation, because it
restricts them from briefing a barrister when they feel that would be the best
outcome for their client. We believe that Tynwald should repeal this satellite
procedure so that if a Manx advocate wanted to brief a barrister from another
jurisdiction, using their professional judgement, they would be free to do so. The
guarantee of the quality of the choice would be the Manx advocate who briefs
them; this would be supplemented by the requirement in the jurisdiction of origin
- usually England and Wales - that lawyers must only practise in their spheres of
competence.
Additionally, we believe that if it were more straightforward to requalify as a Manx
advocate, more lawyers from other jurisdictions would choose to do so. This would
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translate to more choice for residents of the Isle of Man, and more members for
the Law Society.
The Judiciary
By definition, members of the full-time judiciary cannot be members of the Manx
Bar while they are serving as judges.46 Some of them—for instance the current
First Deemster Andrew Corlett—have trained and qualified as Manx advocates.
However, having a qualification as a Manx advocate is not a requirement for
appointment as a member of the Manx judiciary; experience as a barrister or
solicitor is equally acceptable.47 Some current members of the judiciary, for
instance the Judge of Appeal Jeremy Storey QC, do not have a background in Manx
law. Routinely, judges from the Channel Islands are used as Deemsters and, in the
same way, Deemsters sit in Channel Island courts. This practice ensures a coherent
development of law in jurisdictions with parallel provisions in many areas.
Non-Manx Qualified Panel Deemsters
The Courts make use of a range of panel Deemsters (i.e. part-time judges),
including a number who are not resident in the Isle of Man and who have not
qualified as Manx advocates. The following table shows the numbers and
specialities of the current pool who do not have Manx qualifications:48

Part time non-resident
judiciary

Total
17

Work Type

Family

Criminal

Civil

Appeals
(SOG)

3

4

7

3

46
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Panel Deemsters are used for a number of reasons, such as a conflict of interest,
or if the judge is incapacitated by absence or illness.49 It can also be driven by
other factors, as the First Deemster explained to us:
Sometimes it is driven by specialist knowledge. I think we said that in
our memorandum, but it is usually a case which is a very lengthy one.
For example, if we are told the case is going to last four to six weeks or
even longer, to have one of the permanent members of the judiciary
dealing with that would cause major problems – we would just not be
able to deal with anything else during that time, and that would cause
problems. Yes, it is more to do with length of proceedings, certainly on
the civil side which I have most to do with.50
On the criminal side, Deemster Montgomerie also explained to us that he has had
to begin using specialists from England to deal with the dramatic increase in the
number of proceeds of crime applications, as a result of the Moneyval visit to the
Isle of Man.51
Again, these part-time judges’ lack of qualification in Manx law is not regarded as
a barrier to their ability to act as judges in the Manx courts.

Prosecutors in the Attorney General’s Chambers
The Advocates Act (Exemption) (Amendment) Regulations 2002 set out an
exemption from the Manx bar examination process for prosecutors in the Attorney
General’s Chambers.52 As Ms O’Rourke explained to us:
There is a legislative carve out for people coming over to be a
prosecutor within the Attorney General’s Chambers. They do not have
to sit the Manx Bar exams and they only have to do a three-month
period of training before they are able to appear in the Isle of Man
court, but they can only appear in respect of criminal matters. They
could not go into a civil court or a family court.53
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It is unclear why this exemption is considered to be acceptable for prosecutors in
the Attorney General’s Chambers, but not for other experienced barristers and
solicitors.
Registered Legal Practitioners and Other Foreign Lawyers
As noted above, sections 8, 9 and 11 of the Advocates Act 1976 stipulate those
activities that can only be done by a Manx advocate, namely appearing in court
and transactions relating to property and probate. As long as a person does not
carry out any of the work prohibited by the 1976 Act and does not purport to be a
qualified Manx advocate, there is no other prohibition on giving advice in relation
to Manx law,54 although there is a restriction on taking up a partnership of a firm.
This means that there are various situations in which foreign-qualified lawyers can
advise on Manx law and even represent clients without having been assessed for
their competency in Manx law. For instance, non-Manx advocates may represent
clients at the Employment Tribunal,55 and RLPs may draw instruments relating to
personal property under section 4 of the Legal Practitioners Registration Act 1986.
The guarantee in these cases appears to be the professional conduct rules in the
lawyer’s home jurisdiction, which usually state that a lawyer must not practise in
an area of law unless he or she has the relevant expertise to do so.56
In restricted areas, such as property law, non-Manx advocates may be involved in
the work and advising on that area of Manx law, which is considered to be
acceptable as long as the work is signed off by a Manx advocate.57
As Mr Kermeen explained to us, there are many lawyers working in the Isle of Man
and giving advice on Manx law who have not requalified as Manx advocates:
… I can very happily say in terms of my own career that I have worked
with some absolutely fantastic, excellent English solicitors, who know
more about Isle of Man law in certain expertise than anyone else on the
Island, I am sure, that have not requalified as advocates. So, it certainly
has not been a barrier to success in their career, and I suppose that what
that boils down to is, firstly, did they need to take the exams in order to
be very good at Isle of Man law and to gain the expertise?58

54

Appendix 13
Q178
56
Q178
57
Q183
58
Q365
55

18

In summary, the legal profession of the Isle of Man is already bolstered by people
from off Island, whether as temporary judges, prosecutors in the Attorney
General’s Chambers, or as lawyers working in firms. There is no good reason why
exemptions exist in all of these areas, but it is still considered necessary for those
wishing to requalify as Manx advocates to undertake a period of articles and
examination in all areas of Manx law.
Practising Certificates as an Alternative to Requalifying
As part of its reform of the examination process, the Law Society is proposing a
new system for requalification for experienced solicitors and barristers from
England and Wales.59 While we welcome these proposals as a step in the right
direction, we believe that consideration should be given to introducing a system
of practising certificates. Lawyers qualified elsewhere could be licensed by the Law
Society to advise on areas of Manx law in which they have proven experience and
competency. This could be tested by an examination in the relevant area of law.
The certificates could be renewable annually or at another interval.
As discussed above, there are already various exemptions from the qualification
and examination process for lawyers who are considered to have a specialism. Ms
O’Rourke drew an analogy between the idea of practising certificates and the
restrictions on prosecutors in the Attorney General’s Chambers:
If you know you only ever want to do commercial law…, I am only ever
going to do commercial law. There is no way I am ever going to want to
step into a family court. Should I not be able to get a Manx advocate’s
practising certificate which confines me to just doing commercial law…
such that if you are in the AG’s Chambers you can have a certain
restriction on how you practise. So you can become a Manx advocate,
you can only ever do that prosecution work, you cannot do anything
else. So it is kind of a precedent that has been set. I think that is an area
that would reap further work…60
Abolition of Registered Legal Practitioners
The introduction of practising certificates could also replace the current provision
for RLPs. This would be desirable for a number of reasons.
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As things stand, Manx advocates are registered with and regulated by the Isle of
Man Law Society. Registered legal practitioners are registered with the Chief
Registrar but their regulation is assumed because of the holding of a prescribed
legal qualification in the home jurisdictions. Although section 2(2) of the Act
requires a person seeking registration to be “fit and proper” and to hold a
“prescribed legal qualification”, there is currently no means of ensuring that a
registered legal practitioner is regulated or that such regulation meets an
acceptable standard.
Furthermore, the registration and annual renewal process seems to be a simple
administrative process. There is no framework as to how an applicant is assessed
as fit and proper at the outset and on renewal of registration. Ms O’Rourke
described to us her experience of registering as an RLP:
…I remember having the discussion with the Registrar about whether
or not I should register. I felt I absolutely should register because I did
not want to be caught out, but it was far from clear at the time that I
should register. I remember arguing the toss about why I should register
and having a discussion about it and there was a real lack of certainty
on both of our parts about whether or not it was really necessary or was
I just doing a belt-and-braces job?61
The Chief Registrar confirmed to us that it is still largely an administrative exercise,
adding that:
…under the Transfer of Functions, registering Manx legal practitioners
is transferred to the Department for Enterprise, as part of the Central
Registry. So in law, on the face of the Act, it still rests with the Deemsters
and the regulations can be made but actually the registration is done
by the Department for Enterprise.62
We understand that there exists some confusion as to whether non-Manx lawyers
working in Manx law firms are required to be registered as RLPs. This confusion is
said to stem from the phrase ‘carrying on a business’ in section 1(1) of the Legal
Practitioners Registration Act 1986. Some Manx law firms take the view that their
employees are not ‘carrying on a business’ and are therefore not required to
register; others take the opposite view.63 As Ms O’Rourke explained to us:
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It is not always very clear the capacity in which people are operating
and whether they are providing subordinate services to an advocate
who is themselves, so maybe they are sort of acting as a research
assistant. They may never have any client facing profile and so in that
case, does it matter because the person who is liable at the end of the
day, both in law in terms of negligence claim and from a regulatory a
disciplinary point of view, is the advocate that is actually signing off the
advice? So it is true to say that there is a deal of ambiguity. 64
We understand that the Attorney General was undertaking a review of the
legislation on RLPs, with the aim of clarifying such matters.65 However, we
question whether this system of registration should continue at all. We believe
that it would be more beneficial for foreign-qualified lawyers to obtain practising
certificates that would prove and regulate their competency to advise on Manx
law in particular areas.
Defining the Provision of Legal Services in the Isle of Man
As Mr Kermeen pointed out to us, there is currently no clear legal definition of the
provision of advice on Manx law,66 apart from the activities restricted to Manx
advocates. We believe that all lawyers working in the Isle of Man and giving advice
on Manx law should be assessed for their competency and regulated in the Isle of
Man. As such, a legal definition of the provision of legal services in the Isle of Man
would be useful.
Continuous Professional Development
Once qualified (or requalified) as a Manx advocate, there is no requirement for
Continuous Professional Development (CPD). The Law Society offers a wide range
of training opportunities,67 but attendance is not compulsory.
The Law Society explained to us that while there is no statutory requirement for
continued CPD in relation to advocates, and the Law Society does not prescribe its
own rules in this regard, all Manx advocates are aware that they must keep
themselves up to date and abreast of developments in the areas of law in which
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they practise.68 There is a practice rule that states that an advocate must only
practise in areas of law in which they are competent to do so; if they do not do so,
ultimately they can be brought before the ADT and could be struck off from
practice.69
Whilst we accept that most professionals will keep themselves up-to-date in their
respective fields, the current system offers no clear way of demonstrating to the
wider public that an individual remains competent to offer legal services in the Isle
of Man. There is a need to verify standards within the profession.
As described above, it is felt to be important that those who wish to requalify as
Manx advocates undergo an extensive training and examination process in order
to become familiar with Manx law and the fact that it is different from UK law. It
is strange, then, that it is not also felt to be important for advocates to continue
to prove their knowledge of and competency in giving advice on Manx law
throughout their careers.
We recognise that compulsory CPD, particularly when it is hours-based, can all too
easily become a box-ticking exercise. To prevent this from happening, we suggest
that any CPD should be tied in with the idea of practising certificates that we have
discussed in this Report. Training could then be based around each advocate’s
specialism(s).
We are aware that the Law Society is considering putting in place a formal CPD
requirement.70 We welcome this development.

IV.

REGULATION AND GOVERNANCE

This section focuses on the regulatory framework that governs the legal profession
in the Isle of Man.
The Law Society
The Isle of Man Law Society, established by the Law Society Act 1859 in order to
provide a law library, is today both the regulatory and professional representative
body for Manx advocates. Its primary functions are to supervise and regulate the
legal profession, support and guide the professional development of its members,
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and represent the Manx legal profession. These functions are set out in section
2(1) of the Advocates Act 1995 as follows:
(a) promote and encourage proper conduct among the members of the
legal profession;
(b) exercise its powers for the purpose of —
(i) preventing illegal, dishonourable, or improper practices by
members of the Society; and
(ii) stopping any such practice as comes to the notice of the
Society;
(c) preserve and maintain the integrity and status of the legal
profession;
(d) promote opportunities for the acquisition and diffusion of legal
knowledge;
(e) institute programmes to encourage the publication of texts relating
to and for instruction of members of the Society and others in the laws
of the Island;
(f) maintain a Law Library for the use of members and others in
accordance with bye-laws under section 13(2)(g);
(g) assist in and promote the reform of the law;
(h) provide means for the amicable settlement of professional
differences between members of the legal profession;
(i) promote the interests of the legal profession and the interests of the
public in relation to legal matters.
The Law Society also has delegated responsibility from the Financial Services
Authority for ensuring that advocates in the Isle of Man comply with anti-money
laundering and countering the financing of terrorism (AML/CFT) legislation. The
FSA has retained responsibility for RLPs.71
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Composition of the Law Society
All practising Manx advocates must be members of the Law Society. The Society
also has associate members, including RLPs and retired advocates. There is also a
class of trainee member for those in training to become Manx advocates.
The highest decision-making body of the Law Society is its Council.72 The Council
consists of nine elected members, including the President, Vice President, and an
associate member (an RLP). The Attorney General is also an ex officio member.
The Council also has a Treasurer, who is not entitled to vote.
The President, Vice President, and elected Council members are elected from
amongst and by the Members of the Law Society. Council members are therefore
for the most part practising advocates. They are not paid for the work they
undertake for the Law Society.
The Society has a number of Committees to deal with its various functions. They
are as follows:








Trainee Interview Committee
Education and Library Committee
Litigation and Breaches Committee
Legal Aid and Remuneration Committee
PII Committee
Budget and Financial Committee
Byelaws/Rules Committee

These Committees are also composed of Council members.73
The Council is supported by a professional executive team, consisting of the Chief
Executive Officer, two supervision executives, and an administrator. The CEO
assists and advises the President, the Council, and the various Committees, and
acts as the Law Society’s representative on various government bodies. The CEO
also oversees the AML/CFT compliance function, which is carried out by the
supervision executives. Part of the administrator’s role is to assist members of the
public.
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Voting at General Meetings
Members of Council are elected at a General Meeting of the Society under the
Bye-laws governing voting. These are provided for by Section 13 of the Advocates
Act 1995.
Bye-law 26 sets out the voting system as follows:
All questions at General Meetings shall be determined by a show of hands, unless
a ballot shall be demanded by any five ordinary and/or associate members
present, in which case the same shall be taken immediately. Only ordinary and
associate members shall have a vote at General Meetings and each ordinary and
associate member shall have one vote; associate members shall not be entitled
to vote on matters relating to the professional indemnity insurance of ordinary
members (unless such associate member be a member of any scheme of
professional indemnity insurance operated by the Society) or amendments of
bye-laws affecting only ordinary members. Any ordinary or associate member
may in writing appoint any other ordinary or associate member as proxy to vote
at any General Meeting of the Society. A member must lodge his or her written
proxy with the Secretary General at the latest one hour before the time fixed for
the General Meeting to which it relates.74
We have queried whether the proxy voting system could be open to abuse, since
it could allow firms to use the system to block votes.75 In response, the Law Society
has commented that:
…such a practice is a possibility, but Council is not aware that any member has
ever raised a complaint that his or her right to vote at a General Meeting has, in
effect, been denied to them, or that a proxy has voted contrary to the will of the
member who appointed the proxy. Council believes therefore that this is a
theoretical possibility rather than an actual issue.76
Nevertheless, we believe that it is important to minimize the risk of such a practice.
We understand that a review of the bye-laws is underway and that a more robust
proxy voting system is being considered.77 This review must ensure confidentiality
and freedom of voting.
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Advocates’ Disciplinary Tribunal
The ADT was established by the Advocates Act 1976 in order to give a body
other than the Law Society disciplinary responsibility over matters relating to
professional misconduct. The ADT is therefore independent from the Law Society,
but in determining a complaint against an advocate it will consider whether the
accused has breached the various rules governing the profession.
Composition of the ADT
The ADT consists of a Chairman, who is an advocate, barrister, or solicitor with
at least 10 years’ experience and is nominated by the Appointments Commission;
two persons nominated by the Council of the Law Society; and two persons
nominated by the OFT. The terms of office are open-ended.
The Calcutt review commented that the current constitution of the ADT could
be considered not to be independent and impartial within the terms of Article 6(1)
of the European Convention on Human Rights (para 6.2), and that it was ‘overlawyered’ (para 6.4). It recommended the following changes in relation to the
ADT’s composition:


The number of members should be reduced to three (with alternate
members available where necessary);



The Chairman should not be a practising lawyer or come from a legal
background;



One of the other two members should be a practising lawyer, the
other should not have a legal background;



Appointments to be made for a term of five years.78

Mr Swift, writing to us in his capacity as President of the Law Society, agreed
that the number of members of the tribunal could be reduced, but that it should
continue to be composed of a majority of practising lawyers and that the
Chairperson should also be a lawyer. According to Mr Swift, practising lawyers are
best placed to judge accusations of professional misconduct against other
lawyers.79 It is unclear whether Mr Swift believes that these lawyers should also
be Manx advocates. The ADT also felt that the Chairperson should remain legally
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qualified, partly because of the nature of the cases brought before the tribunal,80
and also because all other tribunals are currently chaired by someone who is
legally qualified.81
Mr Swift also asserted that it is not normal for there to be a majority of lay
members on equivalent tribunals in other jurisdictions.82 We have considered how
legal services are regulated in the United Kingdom, Northern Ireland, Ireland, and
the Channel Islands and found a number of examples where there is at least an
equal number of lay members involved in the regulation and disciplinary process.83
It is also clear that other jurisdictions are moving towards having more lay
members involved in their regulatory systems. Starting from October 2019, for
instance, all complaints against solicitors and barristers in Ireland are now dealt
with by the Legal Services Regulatory Authority, the disciplinary tribunal of which
has a lay majority.84
As Mrs O’Rourke pointed out to us, the ADT needs to be credible to both the
complainants and the complainees in order for it to work properly. 85 She
suggested that a legally qualified clerk might be one way of ensuring that both the
legal profession and the wider public have confidence in the ADT’s ability to
consider matters relating to professional misconduct.86
Complaints Process and Disciplinary Procedures
There are two different routes for making complaints about advocates,
depending on the type of complaint. Complaints that are determined to be about
service matters are dealt with internally by the relevant law firm or through the
Law Society’s conciliation service, while complaints about professional misconduct
can be brought before the ADT.
Consumer Matters and Service Complaints
For service complaints, the first step is to make the complaint to the firm in
accordance with the firm’s complaints procedure. If the consumer is unhappy with
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the outcome, the complaint can be referred to the Law Society’s conciliation
service. If the consumer is unhappy with the outcome of the conciliation service,
and there is sufficient cause to do so, the final option is to sue the advocate for
negligence.
All advocate firms must have an internal complaints procedure.87 However,
while the Law Society checks that the firm has an internal complaints procedure
as part of its AML/CFT compliance duties,88 there is not any published guidance as
to what form that complaints procedure should take,89 nor is there any evaluation
of the efficiency or suitability of the procedure.
It is also unclear how effectively the internal complaints procedure works with
regard to sole practitioners. We understand that the complaint should be referred
to an advocate in another firm, but otherwise there is no specific guidance
provided by the Law Society to sole practitioners on how to deal with complaints.90
The conciliation service is provided by the Law Society for complaints that
cannot be resolved through the in-house complaints procedure.91 The Law Society
has stressed that the service is independent, since the conciliator is not an
advocate or a member of the Law Society in any way and the CEO and the Council
are not involved with the process in any way.92 Nonetheless, there is still a risk of
a perception of conflict of interest, since the service is provided by the Law Society.
The conciliator produces an annual report for the Law Society, and any issues
raised in it are raised with the relevant committee of the Law Society and dealt
with, where appropriate, through training.93 However, there is no publication of
the outcomes of these complaints, meaning that members of the public cannot
easily find out how and whether complaints have been dealt with.
The conciliation service, by its nature, does not offer any recompense for the
customer. By way of comparison, for instance, customers who have a complaint
against an Isle of Man financial firm, such as a bank, insurance company, or
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financial advisor, are able to make use of the Financial Services Ombudsman
Scheme, which can make an award of up to £150,000 for defined financial loss. 94
While we support the provision of a conciliation service for those service
complaints that can be resolved through it, we do not believe that it should be the
final step for all service complaints before litigation. As the Law Society has
suggested,95 it may be beneficial to expand the conciliation service so that it
includes a more formal way of resolving complaints, but we suggest that it would
need to be administered separately from the Law Society in order to work most
effectively.
Professional Misconduct
Complaints about professional misconduct are dealt with by the ADT. Unless
there are exceptional circumstances, the Tribunal generally does not deal with
matters such as allegations of negligence; breaches of contract; compensation
claims; or disputes over advocates’ bills or charges. The complaint has to be
against a named advocate and not against a company. Since the rules were
changed in 2017, a complaint now usually has to be against the complainant’s own
advocate.96
The Tribunal operates under the Advocates Disciplinary Rules, the most recent
of which were made in 2017.97 These set out the procedures of the Tribunal. In
brief, a complaint must be made in writing (seven copies of which must be
submitted to the Clerk).98 If the ADT decides to investigate a complaint, it will ask
for further evidence, where necessary, and arrange hearing dates. The hearing
takes place in private and is attended by both the complainant and the accused
advocate; both may be accompanied by an advocate or other representative. The
complainant and the advocate give sworn evidence, and both have the
opportunity to call witnesses. After the hearing, the decision is communicated to
the complainant and the advocate in writing. The ADT may give the accused an
absolute or conditional discharge, a reprimand, or an order to pay a fine to
Treasury of up to £5000; the matter can also be referred to the First Deemster,
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who can impose more severe penalties. The First Deemster deals with the appeals
process.99
The Calcutt review recommended that hearings of the ADT (and appeals from
the decisions of the ADT) should be held in public, unless it is deemed necessary
in a pre-hearing assessment for the hearing to be held in private.100 We have asked
both the ADT and the Law Society for their perspectives on this recommendation.
While the current members of the ADT would be in favour of holding the hearings
in public,101 the current President of the Law Society has argued against it on the
grounds that:
…[a]ll matters being addressed at the ADT relate to the personal legal affairs
of individuals. A public hearing would be an invasion of privacy, contrary to the
respect for private and family life pursuant to Article 8 of the ECHR. A public
hearing raises major issues as to advocate/client confidentiality and legal
privilege issues. Also it would unfairly facilitate the public airing of false
allegations. There are no public interest considerations in favour of public
hearings.102
We understand that the equivalent disciplinary tribunals for solicitors and
barristers in England and Wales, Scotland, and Ireland hold their hearings in public,
unless a decision has been made to hold it in private.103 We also understand that
this is standard practice in other regulated professions, such as accountancy or
nursing.104 We see no reason why Manx advocates should be the exception to this
professional rule.
Another issue that arose during our inquiry was that the criminal standard of
proof is required for proceedings in the ADT.105 This means that proof beyond
reasonable doubt is required to make a decision. In contrast, only the civil standard
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of proof, which is on the balance of probabilities, would apply if the same advocate
were to be brought to court on a charge of negligence.
When we asked the members of the ADT whether they felt the criminal
standard of proof was appropriate for the kind of cases they deal with, Mr Scott
responded:
Yes, it is like a criminal situation, and that is the same test as in a criminal case.
But it is that level of responsibility and if we do find it proved then there is going
to be a fine or other action taken against the advocate concerned.
[…]
the only other threshold currently in use is balance of probabilities and that
seems to be far too low for what we are dealing with.106
While we appreciate that the professional and reputational consequences of
findings against an advocate by the ADT can be serious, we understand that most
other professional regulators operate to a civil standard of proof. The regulators
of legal professions in neighbouring jurisdictions have been the exception until
recently. The equivalent tribunals for barristers and solicitors in England and Wales
have now decided to apply the civil standard of proof.107 Again, we do not see why
Manx advocates should be one of the few exceptions.
Complaints about Foreign-Qualified Lawyers
Complaints about foreign-qualified lawyers who have registered as legal
practitioners can be brought before the ADT. However, as discussed above, there
is no requirement for foreign-qualified lawyers working in the Isle of Man and
advising on Manx law to register as legal practitioners. This means that any
complaints about an English solicitor working in the Isle of Man, for instance,
would have to be made to the relevant bodies in England & Wales. This is not ideal
for a consumer who is based in the Isle of Man.
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As discussed above, we believe that all lawyers working in the Isle of Man and
advising on Manx law should be regulated in the Isle of Man. This would form the
basis of a more user-friendly complaints system.
Distinction between Types of Complaint
In theory, the complaints processes outlined above distinguish between two
different areas for complaint—service issues and professional misconduct.
However, in practice, it is clear from the evidence we heard that it can be difficult
to distinguish between the two areas (and, indeed, to distinguish misconduct from
negligence). As Mr Swift of the Law Society explained to us:
There are a lot of situations where you have a service complaint mixed in with
a professional misconduct complaint, and so generally the ones which will go
beyond internal resolution or conciliation will involve some element of
professional misconduct, and so that is then addressed by the ADT.108
The published guidance notes of the ADT state that there is no definition in
Manx law of what constitutes ‘professional misconduct’. As such, ‘it is for the
Tribunal to decide in each case whether the conduct of the Advocate is
professional misconduct’.109 Mr Callin explained to us how the ADT makes such a
decision:
We look at a matter as to whether or not we consider that the nature of the
complaint is something which is what we would judge to be misconduct as
opposed to, for example, a case which might be negligence. If it is clearly a case
of negligence as opposed to misconduct then we consider that is not within our
remit. If it is misconduct or anything which contravenes it – and I think it is fair
to say we give a fairly generous assessment to that definition – we will usually
look at it and require the advocate in question to file a response.110
While we believe that a body such as the ADT should have a degree of flexibility
in how it goes about its decision-making process, it would be useful for there to
be clearer guidance on this aspect of the process.
A further lack of clarity arises from the many disparate rules that govern the
conduct of advocates. These rules are contained in various documents, including
rules made by the Society and legislation passed by Tynwald; we also understand
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that many of the rules that govern solicitors and barristers in England and Wales
also apply to Manx advocates (though it is unclear which rules apply and why this
is the case). As Mrs O’Rourke explained to us, this makes it difficult for the
consumer to navigate the system:
…I always wanted to be able to say to [consumers], ‘Go and have a look at the
decisions and see whether you feel your sort of complaint falls within the
categories that they would regard as professional misconduct.’ I could not really
point to any rules, because there is such an ambiguity about which professional
rules apply. The UK rules have changed very substantially since our practice rules
were brought into place. Which practice rules would apply? So that always
sounded like it was a little bit of a fudge, really, saying to somebody, ‘Yes, you
could look at the practice rules – I’m not quite sure which ones would apply’.111
The lack of transparency about the cases also contributes to the lack of clarity,
as Mrs O’Rourke explained to us:
…when you actually see there was a breach of the rules, you obviously want to
know, which rule was it? And then if you compare it to what you can get online
in the United Kingdom, where there are very clear judgements, basically, which
outline exactly what had happened, who did what, when they did it, why this
was breached, which rule was breached, the extent to which it was breached,
why this was a bad thing, how this might impact on the trust that somebody
might put in the profession – a very clear exposition so that anybody getting into
a complaint like that would say, ‘Well, that’s on all fours with my case, I’m
probably going to win or there’s a good chance I’ll win. I’ll put myself through all
that pain, but there’s a good chance I’ll win.’ Whereas here it was really not
possible to do that.112
We note that there is no easily navigable code of conduct for advocates and
firms, based on a set of principles.113 We are also not aware that the Law Society
has an enforcement policy that explains when and how they would take action
against an advocate or a firm.114 Both of these sort of documents would provide
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the public and the profession with greater clarity on how to deal with cases of
misconduct.
We note that other jurisdictions are moving towards a single point of entry for
all complaints against legal practitioners.115
Separating Regulation from Representation
There is an inherent perceived conflict of interest in the Law Society’s dual role
as both regulator and representative body. This conflict is exacerbated by the fact
that the Council, the Law Society’s highest decision-making body, is composed
entirely of practising advocates.
We understand that the Law Society has put in place certain structures to
mitigate perceived and real conflicts. For instance, the Law Society’s AML/CFT
compliance functions are dealt with by officers, and the conciliation service is
carried out by an independent mediator.
However, there is still potential for conflict in areas such as the Litigation and
Breaches Committee, which considers breaches of the practice rules and may refer
matters of serious misconduct to the ADT for further examination.116 The
Committee consists of two members of Council, along with the Chief Executive
who acts in an advisory role. Any decisions made by the Committee are referred
to the full Council for final decision. Although we understand that another member
of Council will be co-opted onto the Committee where there is a conflict of
interest, it is clear that there is still a high risk of the perception of conflict of
interest whenever practising advocates are deciding how to deal with matters
relating to other practising advocates. This is all the more pronounced given the
relatively small size of the Manx Bar.
The principle of separating regulatory and representative responsibilities for
the legal profession in other jurisdictions is well established. For instance, in
England and Wales these functions have been delegated to the Solicitors
Regulation Authority and the Law Society respectively since 2007. 117 Other
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jurisdictions have recently or are currently establishing similar models.118 We
believe that the Isle of Man should also adopt an equivalent model.
We recognise that it may be costly to replicate the regulatory frameworks of
larger jurisdictions, such as England and Wales, in the Isle of Man. We have
therefore considered the possibility of expanding the remit of an already existing
body to take on the regulatory responsibilities of the Law Society, such as the FSA.
As discussed above, the FSA’s duties in regard to AML/CFT compliance of legal
professionals have already been delegated to the Law Society (apart from
registered legal practitioners, who are overseen by the FSA). The FSA also currently
has a limited regulatory duty with regard to advocates who are company directors.
However, we are aware that there is the potential for conflicts of interest, or at
least the perception of conflicts of interest, to arise if the FSA were also to regulate
legal services in the Isle of Man, since advocates may be acting on behalf of
individuals or entities who are being investigated by the FSA.119
Setting up a more independent regulatory framework will require some extra
resources, whether or not the remit of an already existing body is expanded to
include legal services. This should not be an argument against improving the
current system of regulation. In the long term, the reputational damage caused by
a regulatory framework that does not meet and maintain modern international
standards of oversight will be far more costly to the Isle of Man.

V.

CONCLUDING REMARKS AND RECOMMENDATIONS

The current regulatory framework for legal services in the Isle of Man is over
complicated and increasingly outdated. In particular, the Law Society’s role as both
regulator and representative of advocates is old-fashioned and potentially poses
a reputational risk to the Isle of Man.
More transparency and openness would greatly improve the current system.
We strongly encourage the relevant bodies to work towards making their current
processes and structures more transparent and accountable. This would also help
to provide evidence for whether or not the current system is working well.
In the longer term, however, we believe that a new system of training,
regulating, and representing the legal profession in the Isle of Man should be
developed. We have decided not to put forward our own recommendations in
detail as to how this could be achieved. This is a complicated matter which requires
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fundamental change and the attention of an expert in regulation. In the absence
of a Minister for Justice, we have named the Council of Ministers as the
commissioning body for an independent review, but the serious and urgent need
for reform underlines the pressing case for appointing a Minister for Justice at the
earliest opportunity.
Conclusions and Recommendations
1. The Manx legal system is in urgent need of reform;
2. The training system for Manx advocates is out of date and insufficient;
3. The system for qualification should be brought into line with the qualification
system in England and Wales;
4. There should be a system of practising certificates for Manx advocates and
others practising on the Island;
5. The process for re-qualifying as a Manx advocate for barristers and solicitors
from other common law jurisdictions should be simplified;
6. It should be possible for legal practitioners to be given automatic temporary
licences, giving them right of audience in Isle of Man courts, if they are
briefed by a Manx advocate;
7. Registered Legal Practitioners should be classed as Manx advocates with a
restricted licence, based on demonstrable experience and expertise;
8. A system of Continuous Professional Development should be introduced;
9. The Law Society should not be the representative body and the regulator;
10. The disciplinary system for advocates should be reformed and, in particular,
the Advocates’ Disciplinary Tribunal in its current form should be abolished;
and
11. That the Council of Ministers should commission an independent review of
the regulation of legal services in the Isle of Man, chaired by a person who
has not practised law in the Isle of Man. The review should consider options
for implementing the reforms identified in this Report, in particular:


The development of better resources for training advocates;



Introduction of practising certificates;



A new, faster route to requalification as a Manx advocate for foreignqualified lawyers;
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Keeping qualification in step with England and Wales;



The abolition of the category of Registered Legal Professional;



A definition of the ‘provision of legal services in the Isle of Man’;



The separation of regulation from representation; and



A more transparent, user-friendly complaints system, ideally with a
single point of entry, which is able to provide proper guidance as to
the standards of conduct expected of all lawyers practising on the Isle
of Man.

The Review should report by July 2022.
J P Poole-Wilson MLC (Chairman)
L L Hooper MHK
Mr C R Robertshaw MHK

October 2020
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INTRODUCTION
The following offers an overview of the legislation, policies and structures governing the regulation of
legal services in the jurisdictions of England and Wales, Scotland, Northern Ireland, the Republic of
Ireland, Jersey and Guernsey.

ENGLAND AND WALES
LEGISLATION
The Legal Services Act 2007 created an independent body to deal with consumer complaints and
established the Legal Services Board, which oversees the legal regulators in England and Wales.

LEGAL SERVICES BOARD
The Legal Services Board was established by the Legal Services Act 2007 and became fully operational
on 1st January 2010. The Board is independent of the Government and the legal profession. It is
responsible for overseeing the ten approved regulators in England and Wales. The Board also oversees
the organisation established to handle complaints about lawyers, the Office for Legal Complaints (OLC),
which is the Board of the Legal Ombudsman.

THE LAW SOCIETY AND THE SOLICITORS REGULATION AUTHORITY
The Law Society is the representative body for solicitors in England and Wales and also the approved
regulator. Because the Legal Services Act 2007 requires regulation to be separate from
representation, the Society’s regulatory functions are carried out by the independent Solicitors
Regulation Authority (SRA).
The SRA deals with failures to comply with professional standards obligations, such as keeping affairs
confidential or acting honestly and with integrity. These standards and obligations are set out in the
Authority’s Principles and Codes of Conduct. 1
A person must usually first complain to the lawyer or law firm directly. If s/he is not satisfied with the
outcome, s/he may take the complaint to the SRA. However, because complaints are frequently about
poor service rather than non-compliance with the SRA Principles, the SRA may refer the matter to the
Legal Ombudsman.2
The SRA cannot award compensation. As its powers are regulatory, action will instead be taken to help
or order the lawyer or law firm to comply with their obligations.3

THE BAR COUNCIL AND THE BAR STANDARDS BOARD
Similar to the Law Society, the Bar Council is the representative body for barristers in England and
Wales and also the approved regulator. Because the Legal Services Act 2007 requires regulation to be
separate from representation, the Council’s regulatory functions are carried out by the independent Bar
Standards Board (BSB).
Complaints may be made to the BSB about any barrister, provided that barrister does not work for the
person making the complaint. A person is to direct complaints to the Legal Ombudsman about a
practising barrister who is, or was, representing them. It is expected that a complaint first be made
1
2
3

https://www.sra.org.uk/consumers/sra-regulate/sra-regulate.page#principles (Last accessed 19/10/2020)
https://www.sra.org.uk/consumers/problems/report-solicitor.page (Last accessed 19/10/2020)
https://www.sra.org.uk/consumers/problems/report-solicitor.page (Last accessed 19/10/2020)
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directly to the barrister in question. The Legal Ombudsman, however, cannot deal with complaints
about unregistered barristers. These complaints are to be made directly to the BSB. 4The case may be
passed to the Professional Conduct Committee, which can issue barristers with a fine of up to £1000,
impose conditions on their licence or authorisation to practice, reprimand them, advise them about
their future conduct, or order them to complete CPD. 5 If the barrister does not agree that they have
broken any rules, or if the matter is considered to be of a more serious nature, the case will be passed
to a disciplinary tribunal, arranged by the independent Bar Tribunals and Adjudication Service (BTAS).
The tribunal makes the final decision and may decide to issue a fine of up to £50,000, order
suspension for up to three years, or remove the ability to practise as a barrister permanently. 6 Tribunal
hearings ordinarily take place in public, being held in private only in the event that a specific order to
that effect is made.7
2020 Update:
In October 2019, the BSB published a new edition of its Handbook, introducing new Enforcement
Decision Regulations in order to modernise regulatory decision-making, informed by a 2018
consultation seeking views on Governance Reform. 8 The changes included the establishment of the
Independent Decision-making Body (IBD), which has replaced the Professional Conduct Committee,
and the introduction of the role of an Independent Reviewer, who will handle requests concerning the
review of individual decisions and will periodically audit cases. 9
The current version of the BSB’s Handbook (version 4.5) came into force on 1 st September 2020.10

OTHER APPROVED REGULATORS
The Legal Services Board also oversees approved regulators for the professions of Chartered Legal
Executives, Licensed Conveyancers, Patent Attorneys, Trade Mark Attorneys, Costs Lawyers, Notaries,
and Chartered Accountants.11

REVIEW
In 2018, the Centre for Ethics and Law in the University College London Faculty of Laws undertook to
conduct an independent review to explore the regulatory framework for legal services in England &
Wales.12 The review was intended to build upon the issues raised by the Competition and Markets
Authority (CMA)’s 2016 study, which recommended that the Government conduct a review of the
regulatory framework.13 However, in its response in December 2017, the Government indicated that it
was unable to commit to conducting such a review. 14

https://www.barstandardsboard.org.uk/for-the-public/reporting-concerns.html (Last accessed 22/10/2020)
Practising barristers are those in possession of valid practising certificates which enable them to provide legal
services. Unregistered barristers do not hold such a certificate.
5 https://web.archive.org/web/20170707212514/https://www.barstandardsboard.org.uk/complaints-andprofessional-conduct/making-a-complaint/what-will-happen-as-a-result-of-your-complaint/ (last accessed
22/10/2020)
6 Ibid.
7 https://www.tbtas.org.uk/hearings/forthcoming-hearings-calendar/ (Last accessed 22/10/2020)
8 https://www.barstandardsboard.org.uk/resources/resource-library/bsb-seeks-views-on-modernising-itsregulatory-decision-making.html (Last accessed 22/10/2020)
9 https://www.barstandardsboard.org.uk/resources/resource-library/bsb-modernises-its-regulatory-decisionmaking-and-launches-new-website.html (Last accessed 22/10/2020)
10 https://www.barstandardsboard.org.uk/the-bsb-handbook.html (Last accessed 22/10/2020)
11 https://www.legalservicesboard.org.uk/about-us/approved-regulators (Last accessed 22/10/2020)
12 https://www.ucl.ac.uk/laws/sites/laws/files/irlsr_tor_180822.pdf (Last accessed 22/10/2020)
13 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/legal-services-market-study-finalreport.pdf (Last accessed 22/10/2020)
14 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
669507/Govt-Response-to-CMA-study.pdf (Last accessed 22/10/2020)
4
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UCL published an interim report to its review in September 2019 and focused on the accessibility of
legal services, regulatory objectives, professional titles and lawtech. It concluded that the regulatory
structure provides an incomplete and limited framework for legal services regulation that will struggle
in the near-term and beyond to meet the demands and expectations placed on it. 15
2020 Update:
In June 2020, UCL published the final report of the Independent Review of Legal Services Regulation.
The report makes a total of 46 long-term recommendations and four short-term recommendations,
covering the wide range of issues identified throughout the review. The report expects that the
implementation of its recommendations would see a range of benefits; for example, a greater ability
for consumers to check the registered status of their legal services provider, an increase in access,
competition and innovation within regulated legal services, a regulatory framework that could apply
even to providers of lawtech, and a clear separation of regulatory and representative functions with a
single regulator for all legal services.16

LEGAL OMBUDSMAN
The Legal Ombudsman deals with complaints about poor service, while the regulators deal with failure
to comply with professional standards.17 The distinction between the two is not always clear. If the
complaint is considered to be about failure to comply with professional standards, or if it is considered
that a complaint involves potential professional misconduct, the Ombudsman will bring the matter to
the attention of the relevant Approved Regulator.18A complaint must usually first be made to the
lawyer or law firm directly, turning to the Ombudsman only if a satisfactory resolution cannot be
reached.19
The Legal Ombudsman has the power to direct a lawyer or law firm to pay compensation (up to
£50,000), refund or reduce fees, carry out any extra work required, apologise, and give back
documents.20 The outcomes of cases that require the Ombudsman’s decision are published. 21
2020 Update:
The current Scheme Rules for the Legal Ombudsman came into effect on 1st April 2019. The main
purpose of the update to the Rules was in order to remove any reference to the regulation of claims
management companies (CMCs) following the jurisdictional transfer to the Financial Conduct Authority
(FCA).22 In 2019, the Office for Legal Complaints decided to modify the way in which data is published
by the Legal Ombudsman in order to increase transparency. Details of complaints and their remedies
are to be published if the complaint is upheld by the Ombudsman. 23

https://www.ucl.ac.uk/ethics-law/sites/ethics-law/files/irlsr_interim_report_1909_final_4.pdf (Last accessed
22/10/2020)
16 https://www.ucl.ac.uk/ethics-law/sites/ethics-law/files/irlsr_final_report_final_0.pdf (Last accessed
22/10/2020)
17 https://web.archive.org/web/20170701113143/http://www.legalombudsman.org.uk/?faqs=what-is-poorservice (Last accessed 22/10/2020)
18 https://www.legalombudsman.org.uk/media/wtedexca/scheme-rules-2015.pdf (Last accessed 22/10/2020)
Note that this version of the Scheme Rules has since been replaced, see footnote 22 for current version.
19 https://www.legalombudsman.org.uk/make-a-complaint/ (Last accessed 22/10/2020)
20 https://web.archive.org/web/20170618051042/http://www.legalombudsman.org.uk/?faqs=how-will-you-stayin-touch (Last accessed 22/10/2020)
21 https://web.archive.org/web/20180202133018/http://www.legalombudsman.org.uk/raising-standards/dataand-decisions (Last accessed 22/10/2020)
22 https://www.legalombudsman.org.uk/information-centre/corporate-publications/scheme-rules/ (Last accessed
22/10/2020)
23 https://www.legalombudsman.org.uk/information-centre/data-centre/ombudsman-decision-data/ (Last
accessed 22/10/2020)
15
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SCOTLAND
LEGISLATION
The Legal Services (Scotland) Act 2010 provides regulatory objectives and professional principles
which will apply to regulated businesses and legal professionals, amongst other provisions. 24

REFORM
A review of the regulation of legal services in Scotland was carried out by Esther Roberton in 2018. The
Law Society of Scotland made calls for substantial reform of the current system and the report directed
its inquiry on the issues relating to economic contribution of legal services, complaints and redress as
well as entity regulation. The report made 40 recommendations, the primary one being that a new
regulatory model with a new single independent regulator, which is independent of both Government
and those it regulates, be established.25
2020 Update:
Further research on the legal services market in Scotland and the impact of the current regulatory
framework on competition was initiated in June 2019 in response to the Roberton Review. The
Competition and Markets Authority (CMA) conducted this research and published its findings in March
2020. 26
The CMA’s research reveals that the current regulatory framework in Scotland has a number of
potentially adverse effects on competition in the legal sector as well as on the transparency of services
for consumers. The report makes a number of recommendations to both the Law Society of Scotland
and the Scottish Government; for example, that existing price transparency guidance be reviewed, that
legislation be amended to further liberalise and facilitate the implementation of alternative business
structures (ABSs), and that, in the context of wider reform and in support of the Roberton Review,
legislation be enacted at earliest opportunity to separate representative interests from the regulation of
Scottish legal services.27
The President of the Law Society of Scotland, John Mulholland, however, is reported as having
disagreed on the need for such wider reform. He is quoted as having said that:
On the issue of wider reform, the CMA started its work with a clear policy position in favour of creating
a new regulatory body. So it is no surprise to see it reiterating that position. However, at this of all
times, we must avoid creating complicated new structures which add little benefit and only serve to
build in extra costs for legal firms. All this would do is increase prices for consumers and undermine
the competitiveness of the Scottish legal services market. 28

https://www.lawscot.org.uk/members/membership-and-fees/licensed-legal-service-providers/ (Last accessed
22/10/2020)
25 https://www2.gov.scot/Resource/0054/00542583.pdf (Last accessed 22/10/2020)
26 https://assets.publishing.service.gov.uk/media/5e78cc9b86650c296f6eda63/SLS_report_final_version_PDF_--.pdf (Last accessed 22/10/2020)
27 Ibid. pages 11-13
28 https://communities.lawsociety.org.uk/features/regulation-in-scotland-an-update/6000961.article (Last
accessed 22/10/2020)
24
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LAW SOCIETY OF SCOTLAND AND THE SCOTTISH SOLICITORS’ DISCIPLINE
TRIBUNAL
The Law Society of Scotland is the professional body for Scottish solicitors, both regulating and
representing them.29 It sets the standards that must be met by solicitors practising in Scotland.30 It is
governed by a Council made up of both solicitor and non-solicitor members, and supported by a series
of committees.31
The Scottish Legal Complaints Commission (SLCC) is to receive all complaints at first instance;
however, if the complaint is in relation to professional conduct, it will be referred to the Law Society.
The SLCC handles any complaints in relation to service quality. 32
The complaint will first be allocated to, and investigated by, a Reporter, whose written report of
findings recommendations may be commented on by both parties before being submitted to one of the
Professional Conduct Sub Committees. The Sub Committee, which is formed of an equal number of
solicitors and non-solicitors, may decide to take no action, or that the conduct in question amounts to
either unsatisfactory professional conduct or the more serious category of professional misconduct. .33
Cases of unsatisfactory professional conduct are dealt with by the Law Society, who has the ability to
impose sanctions such as censure, fines of up to £2,000, compensation payments up to £5,000, and
orders to undergo training. In the more serious cases of professional misconduct, the Law Society has
the power to prosecute the solicitor in question before the independent Scottish Solicitors’ Discipline
Tribunal. The Tribunal may decide to take no action and, in addition to the sanctions available to the
Law Society, has the power to restrict or suspend a solicitor’s practising certificate or to strike a
solicitor from the roll. In the event that the Tribunal believes that a complaint amounts only to
unsatisfactory professional conduct, it will refer the complaint back to the Law Society.34
Tribunal proceedings take place in public. However, either party may submit a motion for the hearing
to be in private; if the Tribunal sees fit, it will call the parties to a procedural hearing to determine
whether to grant the motion. .35

FACULTY OF ADVOCATES
The Faculty of Advocates is the professional body for advocates in Scotland.
The Faculty deals with complaints relating to conduct. Complaints relating to service are dealt with by
the SLCC. As with solicitors, complaints against advocates must first be directed to the SLCC, which
will then refer relevant complaints to the Faculty. Any complaints referred to the Faculty will be dealt
with in accordance with the Disciplinary Rules.36 According to the Faculty’s website:
A conduct complaint which has been remitted to the Faculty will usually be dealt with, at least in the
first instance, by a Complaints Committee, comprising an equal number of Advocates and lay
members.

https://www.lawscot.org.uk/media/10152/the-solicitors-scotland-act-1980-the-case-for-change-regulationpa.pdf#page=10 (Last accessed 22/10/2020)
30 https://www.lawscot.org.uk/members/rules-and-guidance/rules-and-guidance/ (Last accessed 22/10/2020)
31 https://www.lawscot.org.uk/about-us/who-we-are/ (Last accessed 22/10/2020)
32 https://www.lawscot.org.uk/for-the-public/client-protection/complaints-against-solicitors/how-we-investigateconduct-complaints/ (Last accessed 22/10/2020)
33 Ibid.
34 Ibid.
35 https://www.ssdt.org.uk/media/25808/tribunal-rules-2008.pdf#page=28 (Last accessed 22/10/2020)
36 http://www.advocates.org.uk/media/1916/disciplinaryrules2015.pdf (Last accessed 22/10/2020) Note that
these Rules have since been updated, see footnote 41
29
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There is an appeal from decisions of a Complaints Committee to the Faculty of Advocates Disciplinary
Tribunal. The members of the Disciplinary Tribunal include Advocates and lay members. The Tribunal is
chaired by a retired senior judge.37
2020 Update:
The Faculty’s Disciplinary Rules were updated in 2019.38 The update was part of a number of changes
being made to the within the Faculty of Advocates in light of ongoing benchmarking audits and
discussions with the SLCC. The main issues identified in the Rules were laid out in the 2016
benchmarking report. The latest benchmarking report update was published in 2019, shortly before the
updated Rules were finalised, and included a number of further recommendations; for example, that
disciplinary findings be published online and that a consumer-friendly set of Service Standards be
finalised and published.39

ASSOCIATION OF COMMERCIAL ATTORNEYS
Like the above relevant professional organisations, the Association is responsible for dealing with
complaints relating to professional misconduct. There is unfortunately very little information on the
Association’s website.
2020 Update:
The Association of Commercial Attorneys Scheme was originally approved in May 2009, and amended
in 2013, to allow members of the Association to conduct construction litigation in Scottish courts. 40 The
Scheme was revised in 2019, coming into force on 19th June 2019 as directed by the Minister for
Community Safety.41 The revised Scheme was published in November 2019 and contains the updated
Code of Practice and Complaints Procedure. The Association carries the responsibility for handling
complaints about the conduct of Commercial Attorneys and is named as a ‘Relevant Professional
Organisation’ under the Legal Profession and Legal Aid (Scotland) Act 2007. Similarly to other Bodies,
complaints are first to be made to the SLCC, which will then refer the complaint to the Association to
be handled by the Complaints Board and subsequent Panels. Membership of the Board is determined
by the Chairman of the Association but will consist of at least six people, up to half of whom may be
Members of Fellows of the Association. Hearings are usually heard in public; however, the attorney
against whom the complaint has been made, or the Head of the Complaints Board, may request that
the hearing be held in private. The Panel is only to grant permission for hearings to be held in private
in exceptional circumstances. The full complaints procedure is detailed in Section 11.0. 42

SCOTTISH LEGAL COMPLAINTS COMMISSION
The SLCC was established by the Legal Professional and Legal Aid (Scotland) Act 2007. It is a neutral
and independent body that handles all complaints about lawyers in Scotland. The SLCC investigates

https://web.archive.org/web/20170326191346/http://www.advocates.org.uk/making-a-complaint/how-tomake-a-complaint (Last accessed 22/10/2020)
38 http://www.advocates.org.uk/media/3139/disciplinary-rules-june-2019.pdf (Last accessed 22/10/2020)
39 https://www.scottishlegalcomplaints.org.uk/about-us/who-we-are/oversight-research/audits-trendsanalysis/faculty-of-advocates-audits/ (Last accessed 22/10/2020)
40 https://www.scotcourts.gov.uk/docs/default-source/default-document-library/association-of-commercialattorneys-guidance-following-the-coming-into-force-of-revised-scheme.pdf?sfvrsn=0 (Last accessed 22/10/2020)
41 https://www.gov.scot/publications/association-commercial-attorneys-revised-scheme/pages/1/ (Last accessed
22/10/2020)
42 https://www.gov.scot/binaries/content/documents/govscot/publications/advice-andguidance/2019/11/association-commercial-attorneys-revised-scheme/documents/association-commercialattorneys-revised-scheme/association-commercial-attorneys-revised-scheme/govscot%3Adocument/associationcommercial-attorneys-revised-scheme.pdf?forceDownload=true (Last accessed 22/10/2020)
37
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complaints about service or service and conduct where appropriate. Complaints about conduct only are
referred to the relevant professional organisation.43
Complaints should first be made directly to the service provider. It is a legal requirement that the
service provider has had reasonable opportunity to deal with the complaint before it is investigated by
the SLCC. If both parties are open to the process, the SLCC can offer a free mediation service and will
appoint a mediator to aid the parties in reaching an amicable solution. However, if the complaint is not
resolved through mediation, the case will be referred to a Case Investigator. It remains open for the
case to be resolved directly between the parties at any stage. The findings of the investigation are
normally set out in an Investigation Report or Letter. If both parties accept the findings, the complaint
is closed. If either party does not accept the findings, the complaint is referred to Members of the
Commission for determination.
Complaints are determined in Determination Committees of three Members, which always have a
majority of lay Members (i.e. those who are not a practising solicitor or advocate in Scotland), but is
chaired by a legal Member. An oral hearing may be held. The determination is final. Dissatisfied parties
may appeal to the Court of Session.44 Determination decisions are published.45
The SLCC can ask the practitioner to adjust their fees, redo work, take other action, and pay
compensation (up to £20,000); it may also report the practitioner to the relevant professional body if
the issue relates to competence or conduct. 46

NORTHERN IRELAND
LEGISLATION
The 2006 report of the Legal Services Review Group recommended several changes to the operation of
legal services, including a proposal to reform the complaints-handling system of the Law Society and
Bar Council and a proposal to create the post of Legal Services Oversight Commissioner. 47 This led to a
consultation by the Department of Finance and Personnel on a draft Bill designed to give effect to some
of these recommendations, particularly those relating to complaints processes. 48
The Legal Complaints and Regulation Act (Northern Ireland) 2016 introduced new provisions to move
away from a system where legal professionals handle their own complaints process to one where lay
people lead the process.

PENDING REFORMS
The Legal Complaints and Regulation Act (Northern Ireland) 2016 is not yet fully implemented but
there will be significant changes in the process for complaints. The explanatory notes for this
legislation indicate the intention as below:


First step is in-house resolution (by the Solicitors firm concerned or by the early resolution body
of the Bar);

43

https://web.archive.org/web/20170203152133/https://www.scottishlegalcomplaints.org.uk/media/57429/overvie
w_of_the_complaints_process_for_service_conduct_2015.pdf (Last accessed 22/10/2020)
44 Ibid.
45 https://web.archive.org/web/20161206102952/https://www.scottishlegalcomplaints.org.uk/making-acomplaint/complaint-examples/determination-decisions.aspx (Last accessed 22/10/2020)
46 https://www.scottishlegalcomplaints.org.uk/about-us/rules-policies-and-publications/policies/ (Last accessed
22/10/2020)
47 https://www.finance-ni.gov.uk/sites/default/files/publications/dfp/legal_services.pdf (Last accessed
22/10/2020)
48 https://www.finance-ni.gov.uk/articles/review-legal-services-northern-ireland (Last accessed 22/10/2020)
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Failing satisfactory resolution in-house, the case will be referred to the relevant Complaints
Committee which will formally consider the case;
The establishment of Complaints Committees administered and maintained by professional
bodies (these should have a majority of lay people and a layperson in the Chair);
The Complaints Committees will have enhanced powers and the remit to scrutinise a broader
range of cases. 49

The High Courts will be the court of appeal from the decisions of these Committees.

LEGAL SERVICES OVERSIGHT COMMISSIONER
This is a newly created public office established by the Legal Complaints and Regulation Act (Northern
Ireland) 2016.50 The Commissioner will oversee the introduction and assess the efficacy of a new
system providing for complaints against members of the legal profession. The Commissioner will not
have any direct involvement in the investigation of individual complaints.
The role of the Commissioner is intended to replace that of the Lay Observer but also to become more
embracing in that it will relate to the handling of complaints against both solicitors and barristers. 51
The Commissioner will serve for 3 years from 3rd April 2017. This post will overlap with the position of
Lay Observer until the new structures for handling complaints are fully in place.
2020 Update:
At the time of writing, the 2016 Act is still not fully in force. Mrs Marian Cree, who was originally
appointed as Commissioner upon the establishment of the role in February 2017, has been reappointed
to the for a second term, meaning she will remain in office until April 2023. She will also continue to
hold the role of Lay Observer until the new complaints structure is fully in place. 52

LAY OBSERVER
The Lay Observer is a publicly appointed lay official who oversees and comments on the Law Society of
Northern Ireland’s guidelines, processes and quality of service. 53 The Observer examines individual
allegations concerning the Society, and produces a formal annual report to the Chief Justice of
Northern Ireland, the Government and the Council of the Law Society detailing the complaints that
have been received by the Society and how they have been dealt with.54
The Lay Observer operates under the Solicitors Order (Northern Ireland) Order 1976 and the Solicitors
(Amendment) (Northern Ireland) Order 1989.

LAW SOCIETY OF NORTHERN IRELAND
The Law Society of Northern Ireland is the representative body for solicitors in Northern Ireland. It is
also the regulatory authority governing education, accounts, discipline and professional conduct of
solicitors in Northern Ireland under the Solicitors (Northern Ireland) Order 1976. The Society operates
via its Council which consists of 30 voluntary members, all of whom are practising solicitors. 55

https://www.legislation.gov.uk/nia/2016/14/notes (Last accessed 22/10/2020)
https://www.finance-ni.gov.uk/news/first-legal-services-oversight-commissioner-appointed (Last accessed
22/10/2020)
51 http://www.layobserverni.com/ (Last accessed 22/10/2020)
52 https://www.northernireland.gov.uk/node/43250 (Last accessed 22/10/2020)
53 http://www.layobserverni.com/ (Last accessed 22/10/2020)
54 http://www.layobserverni.com/annual-reports.htm (Last accessed 22/10/2020)
55 https://www.lawsoc-ni.org/about-us (Last accessed 23/10/2020)
49
50
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The Law Society reviews complaints concerning cases of inadequate professional service, such as
unreasonable delays in handling a case, failing to reply to correspondence, giving inaccurate
information or failing to hand over papers. It also handles complaints in respect of professional
misconduct, such as suspected dishonesty, mishandling a client’s money or acting in a case that poses
conflicts in respect of the client. Complaints are to be made directly with the solicitor in question at
first instance and should be done so within six months of either the completion of business or the point
at which concern arises about a matter. A response is to be issued within 28 days of receipt; however,
if no response is received or if the response is not deemed satisfactory, the matter can be referred to
the Society.56
If the Law Society finds that there has been inadequate service, it can limit the solicitor’s entitlement,
direct the solicitor to complete the matter in a specified timescale, direct the solicitor to take action to
rectify errors or omissions, or direct the solicitor to take any other action it thinks necessary in the
interests of the complaining party. If the Law Society finds that there has been professional
misconduct, the Society can prosecute the solicitor in question before the Solicitors’ Disciplinary
Tribunal.57

SOLICITORS’ DISCIPLINARY TRIBUNAL
The Solicitors’ Disciplinary Tribunal is a statutory disciplinary body which is entirely independent of the
Law Society of Northern Ireland. 58 The Tribunal is formed of 27 Members, some Solicitor Members,
some Lay Members, all of whom are appointed by the Lord Chief Justice of Northern Ireland for a term
of three years.59
The Tribunal adjudicates upon alleged breaches of rules and regulations which apply to solicitors and
their firms, as well as upon alleged misconduct of those employed by solicitors. 60
In cases where a complaint is upheld against a solicitor, the Tribunal has the power under the 1976
Order to can make an Order providing for one or more of the following:
a) the dismissal of the application or complaint;
b) the admonishing of the solicitor and, if they think fit, the imposing on him or her of a
fine not exceeding £3,000 to be paid to and applied for the purposes of the Law Society;
c) the restricting of the solicitor from practising on his or her own account, whether in
partnership or otherwise;
d) the removal of a restriction on the solicitor from practising on his or her own account,
whether in partnership or otherwise;
e) the suspension of the solicitor from practice;
f) the termination of the solicitor’s suspension from practice;
g) the striking off the roll of the name of the solicitor;
h) the replacement on the roll of the name of a former solicitor whose name has been
struck off the roll;
i) the termination of the solicitor’s exclusion from legal aid work;
j) the payment by any party to the inquiry of the costs of any other party to be measured
by the Tribunal, or of a stated sum as a contribution towards such costs;
k) the payment by any party to the inquiry of a sum to be measured by the Tribunal for the
costs incurred by the Tribunal, or of a stated sum as a contribution towards such costs;

https://www.lawsoc-ni.org/DatabaseDocs/nav_1298754__making_a_complaint_solicitor_english0120.pdf (Last
accessed 23/10/2020)
57 Ibid.
58 https://sdt-ni.org/ (Last accessed 23/10/2020)
59 https://sdt-ni.org/about/tribunal-members/ (Last accessed 23/10/2020)
60 https://sdt-ni.org/about/ (Last accessed 23/10/2020)
56
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the making by any party of such restitution or satisfaction to any aggrieved party as the
Tribunal think fit.61

Appeals against decisions taken by the Tribunal can be directed to the High Court of Justice in Northern
Ireland.62

BAR COUNCIL OF NORTHERN IRELAND
The Bar Council of Northern Ireland is an elected body responsible for the governance, regulation and
representation of the barrister profession and consists of 20 practising barristers.63
The Professional Conduct Committee of the Council regulates all practising barristers in Northern
Ireland. It sets the Bar Code of Conduct, by which all barristers must abide, provides barristers with
advice and guidance, monitors the services offered by barristers, and investigates complaints, taking
disciplinary or other action where appropriate. 64

REPUBLIC OF IRELAND
LEGISLATION
Irish Solicitors are governed by the Solicitors Act of 1954 (as amended by Solicitors Acts of 1960,
1994, 2002 and the Civil Law (Miscellaneous Provisions) Act 2008). Irish barristers are self-regulated,
with no statutes or government-imposed controls on their conduct, discipline or education.65
The Legal Services Ombudsman Act 2009 established the office of Legal Services Ombudsman, the
holder of which was to be known by that same name. However, no order was ever made to bring the
Act into operation and the role, therefore, never filled.66 The Act was then repealed in its entirety by
the Legal Services Regulation Act 2015.
The 2015 Act has introduced changes to the way in which solicitors and barristers are regulated in
Ireland. It has established the Legal Services Regulatory Authority, an independent body responsible
for regulating and overseeing the legal profession, and the Legal Practitioners Disciplinary Tribunal,
which will hear complaints and disciplinary cases against solicitors and barristers (or ‘legal
practitioners’). Part 6 of the Act, which creates a new complaints and disciplinary system, has not yet
come into operation.67
2020 Update:
Part 6 of the Act came into operation on 7th October 2019 with the Legal Services Regulation Act 2015
(Commencement of Certain Provisions) (No. 2) Order 2019. 68

COMPLAINTS PROCESS: SOLICITORS (PRIOR TO 7 T H OCTOBER 2019)
The Law Society of Ireland is the regulatory body for solicitors in Ireland. It is responsible for the
education, regulation and representation of its members. It has powers under the 1954 Act (as
Solicitors (Northern Ireland) Order 1976, Article 51; https://sdt-ni.org/about/orders-of-the-tribunal/ (Last
accessed 23/10/2020)
62 https://sdt-ni.org/about/ (Last accessed 23/10/2020)
63 https://www.barofni.com/page/the-bar-of-northern-ireland (Last accessed 23/10/2020)
64 http://www.barofni.com/page/regulation (Last accessed 23/10/2020)
65 https://uk.practicallaw.thomsonreuters.com/w-0089662?transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1 (Last accessed 23/10/2020)
66 http://www.irishstatutebook.ie/eli/isbc/2009_8.html (Last accessed 23/10/2020)
67 http://www.irishstatutebook.ie/eli/isbc/2015_65.html (Last accessed 23/10/2020)
68 http://www.irishstatutebook.ie/eli/2019/si/502/made/en/pdf (Last accessed 23/10/2020)
61
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amended) to investigate complaints against solicitors alleging inadequate professional services,
excessive fees, and misconduct.69
Complaints are first investigated by the Law Society’s Complaints and Client Relations Section, which
will first ask the accused solicitor to respond. If the Law Society is not satisfied by the accused
solicitor’s respond to the complaint, it will continue to investigate the complaint.
If the complaint cannot be resolved, it may be referred to the Law Society’s Complaints and Client
Relations Committee, which will try to resolve the matter between the complainant and the solicitor.
The Committee consists of both solicitors and a majority of law members. If there is no conciliation,
the Committee will make a formal decision whether to uphold or reject the complaint, direct the
solicitor to take certain steps or waive/refund fees, impose a reprimand, or direct the solicitor to pay
compensation of us to €3,000.70
The complaint may be referred to the Solicitors Disciplinary Tribunal, an independent statutory tribunal
appointed by the President of the High Court. The 1960 Act (as amended by the 1994 Act) provides for
the Disciplinary Tribunal, which is composed of 2 practising Irish solicitors of at least 10 years’
standing, one of which is appointed Chairman, and one lay person. Complaints may also be made
directly to the Disciplinary Tribunal without first being dealt with by the Law Society; complaints that
have been rejected by the Law Society may also be directed to the Disciplinary Tribunal.71
If a solicitor is found, following an inquiry, to have committed professional misconduct, the Tribunal
may by order do one or more of the following things:




advise and admonish or censure the respondent solicitor;
direct payment of a sum, not exceeding €15,000, by the respondent solicitor to the
Compensation Fund;
direct payment of a sum, not exceeding €15,000, by the respondent solicitor as
restitution or part-restitution to any aggrieved party, without prejudice to any legal right
of such party; and direct that the whole or part of the costs of the Society or of any
person appearing before it, as taxed by a Taxing Master of the High Court in default of
agreement, be paid by the respondent solicitor.72

The solicitor, the Law Society or the applicant may appeal to the High Court and the High Court may
rescind or vary the order, confirm the Tribunal’s order, or impose a more stringent penalty on the
solicitor (only in circumstances where the Society or the complainant has appealed). 73
Should the Tribunal report to the High Court, or an appeal be made to the High Court by the Society or
the complainant, the Court may do one or more of the following things:
a)
b)
c)
d)
e)
f)
g)

strike the name of the solicitor off the roll;
suspend the solicitor for a specified period;
prohibit the solicitor from practising as a sole practitioner or partner for a period;
restrict the solicitor practising in a particular area of work for a period;
censure the solicitor, or censure and fine the solicitor;
make an order as to costs; or
direct the solicitor to make restitution to any aggrieved party.

https://web.archive.org/web/20171114024451/https://www.lawsociety.ie/Public/Complaints-against-solicitors/
(Last accessed 23/10/2020)
70 https://www.lawsociety.ie/Public/Complaints-against-solicitors/Resolution-Procedure/ (Last accessed
23/10/2020)
71 https://web.archive.org/web/20171114125451/https://www.lawsociety.ie/Public/Complaints-againstsolicitors/Disciplinary-Tribunal/ (Last accessed 23/10/2020)
72 https://web.archive.org/web/20180305023538/http://www.distrib.ie:80/about-the-tribunal/ (Last accessed
23/10/2020)
73 Ibid.
69
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The High Court may also make orders furnishing information regarding the solicitor’s financial
information. The High Court also has the power to remit a case to the Disciplinary Tribunal for further
evidence and report. 74
Complaints about the way in which the Law Society has handled a complaint against a solicitor can be
made by the Law Society’s Independent Adjudicator. The Adjudicator cannot award compensation or
consider any matters that have been dealt with by the Solicitors Disciplinary Tribunal. 75

COMPLAINTS PROCESS: BARRISTERS (PRIOR TO 7 T H OCTOBER 2019)
The Constitution of the General Council of the Bar of Ireland provides that all members of the Bar shall
be subject to the Code of Conduct, the Disciplinary Code, and to the decisions of the Tribunal, Appeals
Board and Benchers. Furthermore, the Code of Conduct for the Bar of Ireland (in this part, “the Code”)
provides in its preamble that “the Code… applies to all Barristers whether called to the Bar before or
since this day.” A “barrister” is defined in the Code as a person “who is a subscribing member of the
Law Library and is engaged (subject to the provisions hereof) in full time practice at the Bar”.
The Disciplinary Code for the Bar of Ireland provides for the Barristers Professional Conduct Tribunal
which is constituted by a quorum of 3 drawn from a pool of 4 practising barristers and 5 non-lawyers
(there must be at least one barrister but a majority of non-lawyers). The Disciplinary Code also
provides for the Appeals Board to which the Tribunal’s decisions may be appealed. 76
The Tribunal (or the Appeals Board), should it uphold a complaint and find a barrister guilty of conduct
breaching the Code or constituting a breach of proper professional standards, may impose one or a
combination of the following sanctions:
a) take no action other than record the complaint;
b) advise the barrister as to future conduct;
c) require the barrister to attend on a nominated person to be given advice as to future
conduct;
d) require the barrister to complete a professional development course at his or her
expense, and to the satisfaction of the Tribunal;
e) require the Bar Council to remove the barrister from the List of Pupil Masters;
f) admonish the barrister;
g) impose a fine;
h) require the payment of fees/foregoing of fees by the barrister; or
i) suspend the barrister from the Law Library.77
The Tribunal cannot award compensation to the client.78
The Tribunal or Appeals Board may also require the Bar Council to refer and present a complaint to the
Disciplinary Committee of the Benchers of the Honourable Society of King’s Inns. The Disciplinary
Committee Rules set out the procedure for complaints presented to the Disciplinary Committee of the
Benchers, which is constituted by 3 judicial benchers. The Disciplinary Committee Rules set out that
the Committee has the following powers of sanction should a complaint be upheld:

http://www.distrib.ie/Solicitors_Disciplinary_Rules_2017.pdf (Last accessed 23/10/2020)
https://www.lawsociety.ie/Public/Complaints-against-solicitors/Independent-Adjudicator/ ;
http://www.independentadjudicator.ie/ (Both last accessed 23/10/2020)
76 https://web.archive.org/web/20180328160519/https://www.lawlibrary.ie/Making-a-Complaint.aspx (Last
accessed 23/10/2020)
77 https://web.archive.org/web/20171218031146/https://www.lawlibrary.ie/Membership/Downloads/DisciplinaryCode-for-the-Bar-of-Ireland-July-2010.aspx (Last accessed 23/10/2020)
78 https://web.archive.org/web/20180328160519/https://www.lawlibrary.ie/Making-a-Complaint.aspx (Last
accessed 23/10/2020)
74
75
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a)
b)
c)
d)
e)
f)
g)

admonish or censure the barrister;
require the payment of fees/foregoing of fees by the barrister;
impose a fine;
order an apology;
order professional development;
advise the barrister as to future conduct;
order the barrister to attend on a nominated person to be given advice as to future
conduct; or
h) recommend the Bar Council to remove the barrister from the List of Pupil Masters.
The Committee may also report to the Benchers that the barrister should be suspended or disbarred,
and the barrister has further opportunity to be heard by the Benchers, the quorum of Benchers being
not less than 12, and a two thirds majority being required for decisions. An order for suspension or
disbarment shall be of no effect unless confirmed by the Benchers. 79

PENDING REFORM OF COMPLAINTS PROCESS (SINCE 7 T H OCTOBER 2019)
The new complaints process for solicitors will be very similar to the current system, in that it will still
operate with a three-tier structure of a complaints committee, a disciplinary tribunal, and the High
Court. The main difference will be that the Legal Services Regulatory Authority will deal with all
complaints, and the Law Society must refer any complaints received to the Authority. Complaints
against barristers as ‘legal practitioners’ will also be able to be made to the Legal Services Regulatory
Authority.80
An article published in the January 2017 issue of the Citizens Information Board’s monthly journal
‘Relate’ offers an overview of the changes resulting from the provisions of the 2015 Act. In relation to
the types of misconduct that will be covered, it explains that:
There will be an expanded definition of misconduct relating to legal practitioners once this part
of the new Act is commenced.
An act or omission by a legal professional may be considered misconduct for a number of
reasons, including where the act or omission:








Involves fraud or dishonesty
Relates to the provision of legal services which were of an inadequate standard
Otherwise than in the provision of legal services would suggest the person is unfit to
practice as a legal professional
Is likely to bring their profession into disrepute
Is in breach of the 2015 Act or the Solicitors Acts1954 to 2015
Consists of the commission of an arrestable offence
Consists of seeking an amount of costs for their services which is grossly excessive 81

THE LEGAL SERVICES REGULATORY AUTHORITY
In relation to the establishment and make-up of the Legal Services Regulatory Authority, the article
explains that:

79

https://www.kingsinns.ie/cmsfiles/RULES/RULES-December-2018.pdf (Last accessed 23/10/2020)

80

https://web.archive.org/web/20171114202113/https:/www.lawsociety.ie/globalassets/documents/gazette/gazette
-2016/april-16-gazette.pdf - page 45 (Last accessed 23/10/2020)
81 https://www.citizensinformationboard.ie/downloads/relate/relate_2017_01.pdf (Last accessed 23/10/2020)
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The Legal Services Regulatory Authority consists of 11 members, the majority of which are lay
people. Two members are nominated for appointment by the Law Society. One member is
appointed from persons nominated by each of the following:










Citizens Information Board
Higher Education Authority
Competition and Consumer Protection Commission
Irish Human Rights and Equality Commission
Institute of Legal Costs Accountants
Consumers’ Association of Ireland
Bar Council
Legal Aid Board
Honourable Society of King’s Inns

One of the lay members is appointed by the Government to be the Authority’s chairperson.
Some of the functions currently held by professional bodies will be taken over by the Authority.
For example, the Law Society of Ireland has been the professional body responsible for
monitoring the conduct of solicitors. Among other functions, the Law Society will continue to
issue practising certificates to solicitors, to regulate solicitors’ professional indemnity insurance
and to receive accountants’ reports from firms of solicitors. 82
2020 Update:
As a result of Part 6 of the 2015 Act coming into full effect, the complaints procedures as described
under the heading for pending reform are applicable to all complaints after 7 th October 2019. The Legal
Services Regulatory Authority (LSRA) is now operationally the independent regulator with responsibility
for the oversight of the legal profession in respect of solicitors as well as barristers. 83
Complaints can be made to the LSRA about inadequate service and excessive costs, as well as alleged
misconduct. Whilst a time limit of 3 years exists for complaints in relation to the two former categories,
complaints about the latter can be made any time. Complaints about alleged misconduct will be
referred to a Complaints Committee for investigation and are not suitable for informal resolution. The
Complaints Committee consists of 27 members. These members will sit in smaller Divisions, usually of
three or five members in order to investigate individual complaints. Every Committee will be formed of
a majority of lay people and will be chaired by a lay person. 84
The Complaints Committee may choose to refer a complaint to the Legal Practitioners Disciplinary
Tribunal, if it feels that the alleged act is of a serious nature. The Tribunal has the ability to require
attendance of witnesses and to compel production of documents from relevant parties. Decisions of the
Tribunal can be appealed to the High Court.85

Ibid.
https://www.lsra.ie/about-us/what-we-do/ (Last accessed 23/10/2020)
84 https://www.lsra.ie/wp-content/uploads/2020/06/LSRA-Complaints-Information-Guide.pdf (Last accessed
23/10/2020)
85 Ibid.
82
83
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JERSEY
LEGISLATION
The Law Society of Jersey Law 2005 incorporated as a body corporate the Law Society of Jersey, which
was originally founded in 1899. The Law Society is the governing body of lawyers who practise in the
Channel Islands as Advocates and Solicitors of the Royal Court of Jersey.86
One of the purposes of the 2005 Law is to provide for the disciplinary measures to be taken by the Law
Society in the event that a complaint is received about the professional misconduct of legal
practitioners or legal services bodies.87
The 2005 Law is supported by the Law Society of Jersey Bye-Laws 2007, which stipulates at bye-law
38 that ordinary members of the Law Society must observe the Code of Conduct, with any breach of
the Code amounting to professional misconduct.
Advocates and Solicitors have a right to practise law in Jersey pursuant to the Advocates and Solicitors
(Jersey) Law 1997, as amended. Only those lawyers who fulfil the criteria as provided for in the 1997
Law have a right to practise in Jersey.
The 2005 Law also provides that it is the members of the Law Society who are advocates that are to
elect one of their own number to be their head and to oversee the interests of the Bar in the role of the
Bâtonnier.88

COMPLAINTS PROCESS
Complainants should always try and resolve matters with the lawyer and their firm in the first instance.
It is a requirement of the Law Society of Jersey that all law firms maintain a complaints procedure.
Complaints should be directed to the lawyer in question at first instance and referred to the Society’s
Chief Executive Officer only if a satisfactory outcome is not reached. Any complaints to the CEO should
be made in writing on the relevant Complaint Form and completed in conjunction with the Complaint
Guidance Notes.
A complaint that concerns a potential breach of the Law Society’s Code of Conduct will be considered
by the President of the Law Society. If the complaint is deemed to be appropriate, it will be referred to
the Disciplinary Panel, which is made up of both lawyers and non lawyers. 89
Under the provisions of the Law Society of Jersey Law 2005, when a complaint is referred to the the
Disciplinary Panel, three members of the Panel will be selected to form a disciplinary committee to hear
the complaint.90 Proceedings of a disciplinary committee are heard in private.91 The disciplinary
committee may choose to deal with a complaint in any of the following ways:
(a) by dismissing the complaint;
(b) if the committee is satisfied that the complaint is proved –

86
87
88
89
90
91

https://www.jerseylawsociety.je/about-us/about-us/ (Last accessed 22/10/2020)
Part 3 of the Law Society of Jersey Law 2005
Law Society of Jersey Law 2005; Article 33
https://www.jerseylawsociety.je/public/complaints/ (Last accessed 23/10/2020)
Law Society of Jersey Law 2005; Article 20
Ibid. Article 22
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(i) and is satisfied that it can be dealt with by applying one of the penalties specified in
paragraph (2), by so dealing with it,
(ii) but is not satisfied that any of the penalties specified in paragraph (2) are adequate,
by referring it to the Attorney General; or
(c) by referring the complaint to the Attorney General without making a finding.92
The penalties specified in paragraph 2 of article 23 are the issuance of a private rebuke or a public
reprimand; imposition of a fine of up to £10,000; or imposition of a fine of up to £10,000 and issuance
of a public reprimand. Decisions of the disciplinary committee are to be published on the Society’s
website without delay.93 The standard of proof required in complaints proceedings under the 2005 law
is that of the civil standard, on the balance of probabilities. 94
Appeals against the decision of a disciplinary committee can be made by the President of the Law
Society, the Attorney General and the legal practitioner against whom the complaint has been made.
Appeals are made to the Royal Court, which has the power to:






Confirm the decision of the disciplinary committee;
Reverse a decision;
Impose a greater sanction as set out in the following paragraph if it feels that the sanction
imposed by the disciplinary committee was inadequate;
Make any order it deems fit with regards to costs.95

GUERNSEY
LEGISLATION
The relevant legislation governing the regulation of legal services in Guernsey is the Guernsey Bar
(Bailiwick of Guernsey) Law 2007, along with the Bar Rules 2010 and Rules of Professional Conduct,
which came into effect on 21st January 2016.

COMPLAINTS PROCESS
Any person wising to make a complaint against a member of the Guernsey Bar should first take steps
to make such complaint directly to the Advocate in question. If the matter cannot be resolved, the
complaint should then be raised with the Advocate’s employer, be that the senior partner of the firm
or, in the case of a Crown Advocate, HM Procureur. Only if the complaint is once again not
satisfactorily resolved should the matter then be bought to the attention of the Bâtonnier of the
Guernsey Bar.96
Established under the Guernsey Bar (Bailiwick of Guernsey) Law, 2007, La Chambre de Discipline (“the
Chambre”) considers complaints against advocates in respect of professional misconduct. 97
The procedure that the Chambre is to follow in hearing complaints and the membership of the
Chambre’s panels is set out fully in Part II of the Guernsey Bar (Bailiwick of Guernsey) Law, 2007. In
summary, upon receipt of a complaint, the President of the Chambre and the Bâtonnier will give notice
to the Advocate in question and will decide whether the complaint should be referred to the Registrar.
Ibid. Article 23(1)
Ibid. Article 23(6)
94 Ibid. Article 1(3)
95 https://www.jerseylawsociety.je/files/1715/3314/5346/Complaints_against_members_of_the_LSJ__Guidance_Notes_-_2018.pdf (Last accessed 23/10/2020)
96 http://www.guernseybar.com/about-the-bar/useful-info/complaints.aspx (Last accessed 22/10/2020)
97 http://www.guernseybar.com/chambre-de-discipline.aspx (Last accessed 22/10/2020)
92
93
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If it is considered that a complaint is vexatious, frivolous or not one of professional misconduct, it will
not be referred to the Registrar. A complaint must be made within 6 months of the last of the events in
question. Only in cases of alleged misconduct by breach of the Proceeds of Crime Regulations, or with
the consent of the President of the Chambre, will a complaint be considered outside the 6-month
period. 98, 99
The Registrar, upon receipt of a complaint from the Bâtonnier, will conduct investigations to decide if a
prima facie case is disclosed. If so, the complaint will be referred to the Chambre and heard by three of
its Members; one from each of the panel categories. 100 These categories are ‘lay person’, who is
someone ordinarily resident in the Bailiwick and who has no previous connection to the legal profession
in any jurisdiction; ‘Advocate’, who is an Advocate of at least 15 years’ standing and not an officer of
the Bar or member of the Bar Council; and ‘senior lawyer’, who is a practitioner or member of the
judiciary, of at least 15 year’s standing in any jurisdiction, but who is not an Advocate. 101
The Chambre will issue a written decision on its findings and may deal with the complaint:
(a) by dismissing it, or
(b) if it is satisfied the complaint is proved and that it constitutes professional misconduct by
the respondent, by disposing of it –
(i) by privately reprimanding him,
(ii) by publicly rebuking him,
(iii) by fining him in a sum not exceeding level 3 on the uniform scale,
(iv) by ordering that he completes such training of such nature and duration as the
Chambre shall direct and to provide satisfactory proof of compliance with this order to
the Chambre,
(v) by suspending him from practice as an Advocate for a period not exceeding 3
months, or
(vi) by referring the complaint to the Royal Court for consideration of –
(A) fining him in a sum exceeding level 3 on the uniform scale,
(B) suspending him for a period of 3 months or more, or
(C) disbarring him.102
The Chambre may also order the respondent to make a financial contribution to the cost of the
proceedings.103 Appeals against decisions of the Chambre may be made to the Royal Court by the
Registrar or the respondent only. Appeals are to be made within 28 days of the Chambre’s decision.104
Where the Chambre refers a complaint, the Royal Court will allow an Advocate of the Registrar’s
choosing to present the facts as found by the Chambre and will allow the respondent to be heard
before deciding how to handle the complaint. The Court may deal with the complaint:

The Proceeds of Crime Regulations are defined as any regulation made under s.49 or s.49A of the Criminal
Justice (Proceeds of Crime) (Bailiwick of Guernsey) Law, 1999 and any rules, instructions and guidance under that
Law
99 The Guernsey Bar (Bailiwick of Guernsey) Law, 2007; s.21
100 Ibid. s.22
101 Ibid. s.18
102 Ibid. s.27(1)
103 Ibid. s.27(2)
104 Ibid. s.28
98
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(a) by privately reprimanding the respondent,
(b) by publicly rebuking him,
(c) by fining him,
(d) by ordering him to complete such training of such nature and duration as the Royal Court
shall direct and to provide satisfactory proof of compliance with that order to the Royal Court,
(e) by suspending him from practice as an Advocate, or subjecting his practice as an Advocate
to conditions, for such period as may be specified by the Court, or
(f) by disbarring him.105
Appeals against the decision of the Royal Court can be made to the Court of Appeal. Such an appeal is
again subject to the 28-day time limit and can only be made by either the Registrar or the respondent.
The Court of Appeal may then confirm or reverse the decision of the Royal Court and may deal with the
complaint using any of the measures available to the Chamber and the Royal Court. 106
Complaints are heard by the Chambre in private; however, it may hear a complaint in public upon the
request of the respondent if it is satisfied that doing so would be in the interests of justice. 107 The
standard of proof for proceedings of the Chambre is the civil standard when deciding on instances of
professional misconduct as a result of breaching the Proceeds of Crime Regulations. However, where
the misconduct in question has occurred by any other means, it is the criminal standard of proof that is
to be applied. This contrasts with the position in Jersey, where the burden is the civil standard.
The Chambre is similar to the Law Society of Jersey’s disciplinary committee and the Solicitors
Regulation Authority of England and Wales in that it handles complaints for professional misconduct at
first instance . However, the Chambre is distinguished by its power to suspend an Advocate for up to 3
months.

FURTHER READING
(a)
‘Complaints against solicitors and other lawyers’, House of Commons Briefing Paper 03762,
dated 4th May 2017
http://researchbriefings.files.parliament.uk/documents/SN03762/SN03762.pdf
(b)
Response to the Law Officers Department and members of the Law Society of Jersey revised
disciplinary process, presented to the State on 3 rd February 2014 by the HM Attorney General:
http://www.statesassembly.gov.je/AssemblyPropositions/2013/P.152-2013Com.pdf

Disclaimer: All research information is provided to Members of Tynwald in support of their parliamentary duties. Tynwald
or the author(s) shall not be liable for any errors or omissions, or for any loss or damage of any kind arising from its use, and
may remove, vary or amend any information at any time without prior notice. Tynwald accepts no responsibility for any
references or links to, or the content of, information maintained by third parties.
105
106
107

Ibid. s.29
Ibid. s.30
Ibid. s.25
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Jurisdiction

Profession

Requalification process

Exemptions

England and Wales

Solicitor

Qualified Lawyers Transfer Scheme

LPC graduates: Full exemption from multiple choice test
element

An applicant needs to:
 Be a qualified lawyer
 Be from a recognised jurisdiction1
 Meet requirements for character and
suitability
 Successfully complete the QLTS
assessments (Stage 1 – Multiple Choice
Test, Stage 2 – Objective Structured
Clinical Examination)
England and Wales

Barrister

Scottish solicitor: Pre-agreed exemptions in several
areas; can apply for other exemptions
E&W barristers: Pre-agreed exemptions in several
areas; can apply for other exemptions
NI/ROI lawyers: No need to pass any QLTS assessments
EU, EAA, Swiss lawyers: Can apply for exemptions
All applicants can apply for exemptions from some or
all of the requirements of training for the Bar

Bar Transfer Test
An applicant needs to:
 Be a qualified lawyer
 Be a qualified solicitor
 Be a legal academic
 Pass the BTT

Ireland

Solicitor

Qualified Lawyers Transfer Test
An applicant needs to:
 Be a qualified lawyer from a recognised
jurisdiction2
 Pass the QLTT exams

1
2

The Isle of Man is a recognised jurisdiction for the Law Society of England and Wales.
The Isle of Man is not listed as a recognised jurisdiction.

67

E&W, NI solicitors: Not obliged to pass any subject in
the QLTT
EU lawyers: Can register as a foreign qualified solicitor
under 98/5/EC.

Ireland

Barrister

Specially qualified applicants
Applicants from EU member states may be
required to pass all or part of an aptitude test.

Scotland

Solicitor

Qualified Lawyers Assessment

NI barristers: May apply for exemption from
examination if at least 3 years experience
ROI solicitors: May apply for exemption from
examination if at least 3 years experience
EU lawyers: May be exempted from requirements
E&W solicitors and barristers, NI solicitors and
barristers, IOM and CI advocates: Exempt from sitting
exams in public law, obligations, European law and
institutions, professional conduct
Non-UK EEA and Swiss lawyers: Exempt from exam in
European law and instutitions
Lawyers from other common law jurisidctions: Exempt
from exam in legal system and legal method

Scotland

Northern Ireland

Advocate

Aptitude Test

Solicitor

An applicant needs to be:
 A Scottish solicitor
 UK barrister who has completed full
period of pupillage
 Legal practitioner from another EU state
Application and declaration
E&W/ROI/Scottish solicitors: certificate of good
standing from home regulator; certified copy of
original admission certificate; description of

68

Applicants may apply for additional exemptions.
Scottish solicitors: Exempt from requirement to have
obtained Diploma in Legal Practice if at least three
years’ practice

experience; character references
Scottish solicitors are usually required to pass
courses in conveyancing and administration of
estates and undergo a period of apprenticeship
Northern Ireland

Barrister

Admission Rules

E&W, ROI barristers: Exempt from exam and pupillage
requirements (as long as other requirements are met)

An applicant must be:
 E&W barrister
 ROI barrister
 NI solicitor
 EU lawyer

NI solicitors: May apply for exemptions from exams
EU lawyers: May be exempted from all or any parts of
the aptitude test

The NI bar also deals with temporary
memberships.
Jersey

Solicitor/Advocate There is no distinct route to requalifying as a
solicitor or advocate in Jersey. Foreign qualified
lawyers would follow the same process as newly
qualified trainees:
https://www.lawinstitute.ac.je/study/jersey-lawcourse/advocates-and-solicitors-in-jersey/
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n/a
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STANDING COMMITTEE, MONDAY, 23rd APRIL 2018

Standing Committee of Tynwald on
Constitutional and Legal Affairs
and Justice
Regulation of Legal Services
The Committee sat in public at 10.30 a.m.
in the Legislative Council Chamber,
Legislative Buildings, Douglas
[MRS POOLE-WILSON in the Chair]

Procedural
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The Chairman (Mrs Poole-Wilson): Good morning and welcome to this public meeting of the
Constitutional and Legal Affairs and Justice Committee.
I am Jane Poole-Wilson MLC and I chair this Committee. With me are the other members of
the Committee, Mr Laurie Hooper MHK and Mr Chris Robertshaw MHK. We are assisted today
by the Clerk of Tynwald, Mr Roger Phillips.
Please ensure that any mobile phones are off or on silent, so that we do not have any
interruptions. For the purposes of Hansard, I will also be ensuring that we do not have two
people speaking at once.
The Constitutional and Legal Affairs and Justice Committee is a Standing Committee of
Tynwald with a wide scrutiny remit. Today we are taking evidence as part of our inquiry into the
regulation of legal services in the Isle of Man.
By way of background for anyone listening who is not familiar with the topic, lawyers in the
Isle of Man are known as advocates and they combine the roles played by solicitors and
barristers in neighbouring jurisdictions. They have an exclusive right of audience in the Island’s
courts, although barristers from other jurisdictions can obtain a licence to appear in certain
cases. Other legal work can be undertaken in the Island by lawyers qualified to practise in other
jurisdictions but they are not subject to regulation in the Isle of Man.
We will be hearing today from representatives of the Isle of Man Law Society, which is both
the regulatory and professional representative body for Manx advocates. Established by the Law
Society Act 1859, its primary functions today are to supervise and regulate the legal profession
in the Isle of Man, support and guide the professional development of its members and
represent the Manx legal profession in general.
The Law Society offers a Conciliation Service for informal complaints but formal complaints
against Manx advocates must be made to the independent Advocates Disciplinary Tribunal. It
only considers complaints relating to professional misconduct. Its membership consists of a
legally qualified chairman, two persons nominated by the Council of the Law Society and two
persons nominated by the Isle of Man Office of Fair Trading. We will be hearing evidence from
its current members later this morning.
Before we begin I would like to say that we have allowed an hour for this meeting with you. If
we do not need that long, that is fine, but if we get to half past 11 I will have to bring the
meeting to a close.
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STANDING COMMITTEE, MONDAY, 23rd APRIL 2018
EVIDENCE OF
Mr Juan Moore, CEO of Isle of Man Law Society, and
Mrs Kathryn Clough, Mr Tim Swift and Mrs Victoria Unsworth,
Council members of Isle of Man Law Society
Q1. The Chairman: For the record, please could each of you state your name and the capacity
in which you are appearing here today. Perhaps if we start with Mrs Clough.
35

Mrs Clough: Good morning. My name is Mrs Kathryn Clough and I am a Council member of
the Isle of Man Law Society.
Mrs Unsworth: Good morning. My name is Mrs Victoria Unsworth and I am here as a Council
member of the Isle of Man Law Society.

40

Mr Swift: And I am Tim Swift. I am also a Council member.
Mr Moore: I am Juan Moore, CEO of the Law Society.
45

50

55

60

Q2. The Chairman: Thank you very much. Would you like to make an opening statement?
Mrs Unsworth: We have filed a written response in relation to your request for evidence,
which no doubt you have taken into consideration. The written response is an overview of the
regulation of Isle of Man advocates due to the wide scope and nature of your Standing
Committee.
We have in that response set out how Isle of Man advocates are regulated and we have
made you aware of the fact that the Attorney General’s Chambers is currently looking into the
regulation of registered legal practitioners who do not fall under the auspices of the Isle of Man
Law Society.
In addition, we have considered the role of the Advocates Disciplinary Tribunal and for your
benefit we have set out a comparison between different jurisdictions and how their solicitors,
barristers or advocates are regulated in a similar manner to how the Isle of Man is regulated.
In addition, we raised some points with regard to Legal Aid and the forthcoming investigation
into whether a public defence unit should be established for the benefit of the Isle of Man and
we have also set out briefly the ability of the Law Society to offer training to its membership.
Therefore we have given you an overview at the moment in terms of the wise scope and
nature of the Committee. We are more than happy to deal with any express concerns that the
Committee may have or to look into any specific areas that the Committee may wish to follow
up following on from today’s evidence.

65

70

75

Q3. The Chairman: Thank you very much and actually yes, thank you for your submission; it is
very helpful as a start point for us to start to explore these various areas that you have just
touched on.
Perhaps if I could start, then. You mentioned the current review by the Attorney General into
the position of registered legal practitioners. I understand that is a review by the Attorney
General but do you have any sense of when the output of that might be forthcoming?
Mr Moore: We have not actually had any update as yet. We consulted with our members
sometime last year – at the end of 2016, I beg your pardon – and we then put together a report
which we passed on to the Attorney General. All we know at the moment is that he is currently
looking at it and we are waiting for an update.

__________________________________________________________________
4 CLAJ-LS/17-18
78

STANDING COMMITTEE, MONDAY, 23rd APRIL 2018
Q4. The Chairman: And can you tell us a little more about what the Law Society’s submission
was in that respect?
80

Mr Moore: Sorry, I cannot remember the full details – it was a little while ago that we
submitted that – but we were looking at how the register itself works of registered legal
practitioners, because currently it is not policed at all. And then we were looking at how the
registered legal practitioners operate under the legislation, and indeed how they are regulated –
or not.

85

Q5. The Chairman: Right, okay. Perhaps if you could supply the Committee with a copy of
your submission, that would be helpful, please.
Mr Moore: Okay.
90

Q6. The Chairman: And then moving on from that, I wondered if I could ask the question
more generally about the overall regulation of Manx advocates, because I notice from your
submission that the Law Society has looked into the possibility of Manx advocates having
practising certificates.
95

Mr Moore: That is right, yes.
Q7. The Chairman: And again I wondered if you could talk a little bit more about what the
Law Society has considered in that regard.
100
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Mrs Clough: If I can start off just generally in terms of the role of the Law Society in its
regulation, we have byelaws which set out a number of issues which govern the way in which
the Law Society operates and we also have some quite detailed practice rules. If we look also at
the regulatory functions and the statutory provisions, we have references, for example, in the
1995 Act, to:
(a) promote and encourage proper conduct among the members of the legal profession;
(b) exercise its powers for the purpose of —
(i) preventing illegal, dishonourable, or improper practices by members of the Society; and
(ii) stopping any such practice as comes to the notice of the Society;
(c) preserve and maintain the integrity and status of the legal profession;

110

115

120

So broadly the Society is there obviously to support its members but also to ensure that it
does protect members of the public. Whilst that may be done by way of self-regulation, I am of
the opinion and I think Council is of the opinion that generally that does seem to work well in a
jurisdiction of this size. We are not aware of any specific examples where the procedure which is
currently in place has fallen down.
You mentioned, for example, the ways in which there is the ability for the public to raise any
concerns that they may have. There is the Conciliation Service which is there, for example, and
the conciliator does deal with, I think, quite a number of complaints which come in directly to
the Law Society.
Before that, at an internal level as well, there is a requirement within the practice rules for all
practices to have their own internal complaints procedure. As well as that, internally there has
to be notification when invoices are sent out that those fees can be referred for review if there
are to be any concerns. So there are various stages, even before you reach the Advocates
Disciplinary stage, where any concerns can be dealt with.
I think as a Council we do recognise that when we look at the byelaws or the practice rules or
the other rules that we have in place, there are some areas which may need to be updated, but
that is something which is continually kept under review. By way of example, there are publicity
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rules which are currently being reviewed by Council. The byelaws will also shortly be going on
the agenda for Council to have those looked at to see if there are any areas which also need
review. One of the practice rules has also already been reviewed by the property committee, so
that review is always ongoing to ensure that the public are protected and that the Society does
govern properly.
Q8. Mr Robertshaw: Thank you, Chair.
The internal in-house complaints procedures: does the Law Society take it upon itself to
review those and to establish that they are fit for purpose? Or is there reliance entirely upon the
individual practice?
Mrs Clough: As a starting point the reliance is on the individual practice. However, as part of
the anti-money laundering reviews which are carried out by the Law Society, whilst that is a
separate review, they do undertake a review of letters of engagement when they go into
individual practices to ensure that they are complying with the requirement to address the need
for an internal complaints procedure. So that is something which is checked by the Society.
Q9. Mr Robertshaw: And does the Society ever examine on an ad hoc basis complaints that
have gone through a particular practice and review that in any way?
Mrs Unsworth: The procedure is that in the first instance the client would make the
complaint to the firm in accordance with the firm’s complaints procedure – and each firm must
have a complaints procedure in place.
If the client is not happy at the end of the internal complaints process, then they can refer
their complaint to the Isle of Man Law Society, which has an independent conciliator. He is not
an advocate, he is not a member of the Law Society and he is not a member of the executive or
Council team. He will deal with the matter in accordance with the conciliation rules and he will,
in effect, try and conciliate that complaint between the client and the advocates firm in
question.
If it is a professional conduct issue then the client can make a complaint to the Advocates
Disciplinary Tribunal, which of course is independent again from the Law Society. The Advocates
Disciplinary Tribunal only deals with professional misconduct issues; it does not deal with issues
of negligence or professional service complaints.
If the client is not satisfied with the conciliation route and it was, let’s say, a negligence issue
or a professional services complaint, if they can establish a loss then of course they have the
right to go before the High Court and issue a claim for damages.
So there are various avenues available to the members of the public who wish to complain.
In terms of Council’s function, the Advocates Disciplinary Tribunal is confidential. We do not
see all of the paperwork that goes before the Advocates Disciplinary Tribunal. We are made
aware of when complaints have been made and what the outcome of the complaint is, but they
do not publish their judgments, so we cannot use it, let’s say, as a learning opportunity to
educate our members going forward. In the same way, I do not believe that the conciliation
process produce … We get a report from the conciliator annually which highlights the areas, so if
there were a number of complaints in one specific area we would be alerted to that but not the
specific details of the complaint.
Q10. Mr Hooper: Just to pick up on that … So professional misconduct complaints can be
escalated if they have chosen to come to the Law Society first, because obviously there is no
requirement for them to do that – they can go straight to the ADT.
Mrs Unsworth: Of course.
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Q11. Mr Hooper: So if it is a professional misconduct complaint that has gone through the
firm’s internal process and gone through the Law Society’s conciliation process, it can be
escalated to the ADT. If it is not a professional misconduct issue, the only recourse really is for
the complainant to go straight to the High Court. So if your conciliation process does not satisfy
them, they have to go then from there into a full open court setting. The Law Society itself does
not actually regulate practices in between, so if the conciliation process fails for whatever
reason the complainant cannot then go to the Law Society and say, ‘I’d like you to deal with this
as a formal complaint.’ The only way of actually dealing with that as a complaint would be to go
to court.
Mrs Unsworth: The issue would be one of negligence and therefore it would be a
compensation issue.
Q12. Mr Hooper: Sorry, if I am talking about poor service, inadequate service, anything that
does not fall underneath professional misconduct, so it is not serious enough to be a misconduct
complaint?
Mrs Unsworth: Negligence is not professional misconduct; negligence is different.
Professional misconduct would fall under the conduct rules that we have to abide by and we
incorporate those rules from England and Wales both for solicitors and barristers. Professional
service … my lawyer did not answer my letter in a reasonable time frame, my lawyer did not tell
me this aspect of my case was going on – that is a professional service issue. It could also be a
conduct issue. For those, if they are not resolved and they are not seeking compensation, it is
very difficult to know what else could be implemented.
Q13. Mr Hooper: But at a bare level, then, if the issue is not resolved there is no way that
that complaint can be dealt with by the Law Society because you would have to go to court and
be seeking compensation, essentially.
Mr Swift: I think the situation is that if we have someone who has made a complaint we
naturally look at the internal resolution procedure. If that does not work we then look at the
Conciliation Service, which we are very keen on actually expanding because we feel that that is a
very useful service. It is not legalistic, it is informal, it resolves a lot of problems before they even
start. If that is not capable of resolving issues or as an alternative that has not been selected by
the complaining party, they can go to the ADT.
The ADT is designed to deal with professional misconduct issues but quite often, as in the
case … You will have seen our representations. There are a lot of situations where you have a
service complaint mixed in with a professional misconduct complaint, and so generally the ones
which will go beyond internal resolution or conciliation will involve some element of
professional misconduct, and so that is then addressed by the ADT.
I think as a Society we would be quite interested in expanding the Conciliation Service to deal
with service issues, because in most jurisdictions there is a clear divide between service
problems and complaints about professional misconduct because they are very distinct issues. A
lot can overlap, however, because when you have someone who is complaining about a service
it can quite easily morph into a professional conduct issue.

220

Q14. The Clerk: Or indeed even negligence.

225

Mr Swift: Or even negligence. The issue with the negligence point is that we need to keep
these things clearly in mind because we have got service problems, we have got conduct
problems and we have also got negligence issues. Most – in fact in all jurisdictions when they
look at resolving complaints and the like, the procedures do not actually address negligence
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issues, because a negligence issue would, in my view, actually delay a complaint process,
because when you are looking at negligence you are looking at duties, you are looking at causing
losses and you are looking at losses and it is a very technical area. For example, with medical
practitioners they look at professional disciplinary issues, but who is to say whether a doctor has
done the right operation or done the right procedure in the operation? That requires expert
evidence in that aspect.
So negligence is an area which could, if it was involved in the ADT – and that is why it was
originally set up without involving it – actually cause the procedure to be exceedingly
complicated and lengthy, and that is something you do not want to have when you are dealing
with complaints and professional misconduct. You want to resolve them as quickly as possible.
Q15. The Chairman: Just to pick up on a couple of the points that you have raised there, they
are distinct issues and yet the lines do blur, so if I look at the published outputs of the ADT you
will see over and over again there are references to lack of due skill, care and diligence, which is
to my mind starting to move from a pure conduct issue to start to talk in terms of language that
sounds more like negligence.
Also the idea that if someone had a service issue that they felt could not be addressed
through the conciliation mechanism – and I hear what you say about wanting to expand the
conciliation mechanism, but if it could not be addressed for whatever reason what would be the
next place that somebody could take that? That would not be appropriate to take as a legal
claim.
So I suppose what I would like to understand a bit more about is how you would feel about
not only the Conciliation Service expanding but the ADT being clearly able to deal with service
matters that may be intertwined with misconduct matters and also the possibility that the ADT
should be able to meet the loss. It does not necessarily have to be negligence for a client to have
potentially suffered some loss by what has happened.
Mr Swift: My experience of dealing with these matters is that the route, if it is not resolved
by way of the conciliation process involving service issues, will involve some sort of professional
conduct issue. So it is almost a natural progression to be resolved by the ADT. I find it very
difficult to see any situations where a service issue would go beyond that into a separate range.
The UK have got the legal ombudsman involved. We are only a small jurisdiction. We have to
bear in mind the cost of all these things. You have got 118,000 solicitors in the UK and thousands
of barristers – you can actually have separate systems set up.
I think it would be useful perhaps to have a more formal service issue resolution procedure,
separate to the ADT but latched on with the conciliation aspect running parallel, simply because
then that would involve expertise in resolving these issues and would mean that the procedure
would be simple and would be capable of resolution as soon as possible.
We are dealing with a position where people who go to lawyers want a problem resolved.
Lawyers are problem solvers – despite what everybody says – and the situation is when you
have a client they are in a stressful situation. They will have problems which they need help with
and naturally if things go wrong, for whatever reason, that will result either in a resolution of the
matter for one party or the other or become an issue with that particular person. To have a
procedure where service issues can be dealt with by conciliation is very much easier for a client
than going through a formal ADT procedure. The ADT procedure is complex but it has to be
because it is involving professional issues. The potential problems for everyone concerned are
very severe. Initially an advocate was defined as a defendant, so that is the degree of
seriousness of matters in the ADT. So they have to have procedures which are akin to the small
claims procedure which we have.
I think expanding on the conciliation service would be of great help and I think that is
something which should be encouraged. We have made approaches to the ADT on a regular
basis because we have had two sets of rules which have been put into place by the ADT
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governing the procedures and there was no prior consultation – they just appeared. Some of
these rules made quite major changes and it would have been useful to have had input on those.
Also for feedback purposes, because of course the Law Society run a risk course – I run a risk
course about once a year – and that is to explain to advocates the risks that you can avoid and
how to help people, basically, and that is a starting point.
So we are active as a Law Society in heading off complaints at the pass, if you like, and if we
had at the end of the road an exchange of information and dialogue with the ADT we could see
what they were seeing as current and regular problems with professional service and we could
then input that back into the professional generally. We do not have that at the moment and I
think that would be of great use.
Q16. The Chairman: One of the recommendations of the Calcutt report was that the ADT
hearings should in fact be in public, which would probably be of great benefit not only to the
Law Society in understanding what some of the issues are that are regularly coming up but
would probably help the public generally to understand what some of the problems can be and
how they might be addressed. So I was just interested in your point there about feedback and I
think it picks up on something Mr Robertshaw mentioned earlier on, which was what the
sources of feedback are that the Law Society gather so that it understands and monitors trends
and issues within the profession. I think the question Mr Robertshaw raised was the extent to
which you look at firms’ own internal management to see what their themes are and how
successfully they are addressing them.
You also said you got an annual report from your conciliator and again it would be interesting
to understand how you methodically review and collate the issues that come up, whether they
are addressed through internal complaints through the conciliation mechanism and, in terms of
the ADT, if that became a public hearing mechanism there would be more information. I do not
know if there is anything further you can add on that in terms of collating feedback and using it.
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Mr Moore: Yes, we get very little feedback from the ADT. As Vicky mentioned earlier, we get
the opening letter saying that an ADT has been brought and then we get the final letter when it
has been dealt with.
With regard to the conciliator, we get an annual report from him and I speak to him on a
regular basis. Sometimes there are themes as to what complaints are being brought and then I
will bring them to the various committees, so it might be the property committee – if there is
something gone wrong there, then I will mention it to the property committee and then we will
look at training, so we will work with the education committee and the property committee to
look at matters that might be brought before them there. So we do review on a regular basis,
yes.
Mrs Clough: I wonder if I might just add to that as well. I think in terms of mentioning the
training, there is an education committee which does monitor and report back to Council on a
monthly basis if there are any particular issues which come to their attention, whether that be
as a result of publicity generally both in the Isle of Man and elsewhere, to make sure that if there
is a specific issue and it needs to be addressed there are attempts made to put on training for all
members of the Law Society to continue that ongoing education for the benefit of the
profession – obviously to ensure that their continuing professional development is ongoing, but
obviously for the benefit of the members of the public that any ongoing issues are addressed in
what way.
I think it is also important to note as well that, whilst more on the negligence side as opposed
to conduct issues, there is an annual report and meeting with the professional indemnity
insurers. Obviously they do not provide details of specific complaints but they do provide details
of trends where there may be specific areas which need to be addressed and need to be
monitored. We are in ongoing discussions with the professional indemnity insurers, or with the
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brokers, to get as much information from them as possible so that we can look if there are any
trends or any particular concerns that we can continue to monitor from an educational point of
view on that side of things as well.
Thank you.
335
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Q17. Mr Robertshaw: It is a bit worrying that we have already eaten half an hour and we
have just begun, so I am sure we will be meeting quite regularly because there is a lot of
information that the Committee wish to absorb in so many areas.
Turning back to the Conciliation Service just for a moment, you said you were keen to
expand. Is it possible for you to write to us to explain how you see a Conciliation Service
working, how it might be improved and also how it actually, in more detail, works now? Who
appoints the conciliator? How do you select, elect, find, review and change the conciliator?
Mr Moore: I will be actioned to do that.
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Q18. Mr Robertshaw: Thank you very much indeed.
Also, you were talking about a broad-based conciliator’s report annually, I think. Am I
correct? Yes. Obviously that is helpful, but from the individual complainant’s perspective – and
as politicians we regularly hear about situations where people feel frustrated – if it is a
negligence matter and it has gone to the conciliator, if the conciliator’s view is that there may be
grounds for negligence matters to be examined further, is there any way that conciliator can
assist the complainant to take it further, advise or guide? Or is the person then back on their
own again?
Mr Moore: The way it will work is invariably the individual will come to me. I will say to them,
‘Speak to the practice first, raise your complaint with them.’ If that does not resolve the matter,
then we go to the conciliator, and again if that does not work then they will come back to me
and I will assist them and show them how to make the ADT complaint.
Mr Robertshaw: Thank you.
Mr Swift: I think another thing also we need to bear in mind is the actual court procedure
itself because making a claim does not necessarily mean that you will have to go to a trial or a
court case. Within the court procedures there are provisions for mediation and so even if you
start a professional negligence claim the first thing you need to be aware of is that there will be
negotiations and there are formal procedures in place where mediation can be used. So by
starting off a legal claim it does not mean that you will end up in a court, because there are
mediation facilities available in all types of dispute and it is encouraged by the courts to follow
those because if you bring a claim and a lawyer says ‘I don’t want to mediate’ as a defendant,
then there are penalties for that in costs.
I think it is important for the Committee to be aware that starting a court case does not
necessarily mean a trial – most cases are resolved beforehand. And with regard to professional
negligence matters, that is certainly an area where mediation is exceedingly useful – I have been
involved in mediations as well – because there are personal feelings as well as negligence issues
and so it is all bound up together. I do not want you to get the impression that a court is a oneway street.
Mrs Unsworth: I think if I could just add it would be very dangerous for a conciliator to start
giving advice to a complainant about whether or not there was a case in negligence, because our
conciliator is not a lawyer, he is an independent person. He is not there to advise; he is there to
try and reach an amicable solution between the parties. He does not take one side over the
other and he does not sit in judgement as a conciliator over the complaint that has been made.
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And because he is not a lawyer and negligence is a very nuanced and very legalistic and complex
area of law, it would be very concerning for him to start giving advice, not only from our side but
also for the public and for him himself.
Sometimes what we may think as individuals, as lay people, what is negligent often is not. So
if we look at medicine as a prime example, if a doctor has delayed or not given the treatment
that you or I as lay people would think should have happened, should have been treated
quicker, should have been given this treatment, it does not mean that it is negligent, it just
means that there was an option available to the doctor. So it is very difficult. Negligence is not
cut and dry, it is not black and white; it is very nuanced and it is not easily identifiable and it is
not easy to understand without that assistance, and the courts are well trained to navigate
through that area.
Q19. The Clerk: Could I scroll back a little bit, because your system is dependent on the
success of individual firms in dealing with complaints – with most of the complaints – isn’t it?
We have been talking about the disaster area where it has not worked. What guidance do you
give firms about how to set up a complaints procedure that is robust and perceived to be fair
and that gains people’s confidence? And related to that, how do you deal with the particular
problem of sole practitioners?
Mrs Unsworth: It is a requirement of our rules that a complaints procedure is in place, and as
Kathryn mentioned earlier, when our regulatory review is undertaken – which is every single
firm that is to be regulated by the Law Society … We can choose to be regulated by the Law
Society or the Financial Supervision Commission. When the regulators come in, they deal with
the money laundering regulation – that is one aspect of what they do – but then they look at,
holistically, the firm and how we operate and they check our terms and conditions of business to
ensure that our complaints procedure is set out in the terms clearly. It is a requirement that we
send those terms to every client when we take them on board, even if we have got seven cases
for the same client we reissue the terms every time. If you are an incorporated practice, to apply
to become an incorporated practice it is a requirement that you submit a copy of your
complaints procedure with your application and the regulatory team.
The executive team give a lot of guidance and support. So if, for example, a complaint
happened and you felt that your complaints procedure did not quite work, you could go to the
Law Society and ask for guidance on how to improve that complaints procedure and develop it
into a more robust complaints procedure.
Q20. The Clerk: But do you have published guidelines for what complaints procedures should
involve?

420

Mrs Unsworth: Not specifically, no.

425

Q21. The Clerk: And how do you deal with sole practitioners who are coping with complaints
obviously about themselves? In a bigger firm it can go to another practitioner who can perhaps
deal with it in a way that is going to create confidence, but sole practitioners cannot do that.

430

Mrs Unsworth: It would be an issue for each practice, and of course there is a commercial
sensitivity often with complaints and we leave it to each practice to designate their own
complaints procedure. We do not override … a small practitioner cannot deal with their own inhouse complaints, it must go elsewhere. We do not specify anything like that.
Q22. The Clerk: How do sole practitioners deal with complaints generally? What mechanism
do they use?
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Mrs Unsworth: I cannot answer that because I am not a small practitioner.
Mr Swift: I think that is something we will have to get back to you on.

440

Q23. The Clerk: Well, I realise, but you are in the Council and the first line of defence is
dealing with public complaints, and I suspect, although it is only a hunch, that sole practitioners
may well be a fertile area of complaint for various reasons and it is interesting … because a lot of
professionals who have sole practitioners have a lot of problems with them, don’t they? I am not
saying it is a bad idea, but they do need special treatment and I just wondered … There is no
guidance that you issue about how sole practitioners might cope with this?

445

Mrs Clough: If I just may note one point on that – well, two points, I think, really.
First of all, the requirement to have a complaints procedure is set out in the Advocates’
Practice Rules. There are two provisions. One says:
All advocates shall operate an internal complaints procedures, brief details of which should be supplied to the
client upon request.

And then it goes on to say that they should be provided free of charge. Then, secondly:
Advocates are required to comply with the requirements issued by Council, approved by the Advocates Act, as to
the content of their complaints procedure.
450

455

So I think the starting point is that it is set out within the practice rules. If any firm, be it a
sole practitioner or a larger incorporated practice, were not to comply with those requirements
and they were to be in breach of the practice rules, then that in itself could arguably be a matter
that was referred up to the Advocates Disciplinary Tribunal.
I take on board what you say about whether or not there is any specific assistance to sole
practitioners. I think for my part it might be something for us to take away and consult with sole
practitioners, and if there is any other information that we can provide to you in terms of how
they operate then we can come back to you in writing and expand on that, if we may.
Q24. The Clerk: It would be really useful, actually. Thank you very much.

460

Mr Moore: Can I just add one little bit to that, please. When we do the compliance visits the
compliance team will look at all the areas of the practice, including the letter of engagement.
They make recommendations to the practice on any areas that they think need to be improved
and certainly the letters of engagement will be one that will be covered under the visit.
465

The Chairman: Mr Hooper.

470

475

Q25. Mr Hooper: Just to pick up on something you said there, Mrs Clough, the practice rules
state that the practices will have to comply with any guidelines set out by the Law Society in the
content of their complaints procedure, but I am sure you just said that you do not have any
guidelines that must be included. So if you do not have guidelines telling them what they need
to include, how can somebody not comply with the guidelines? It seems like there is a bit of a
gaping loophole there in the practice rules.
Mrs Clough: Advocates are required to comply with the requirements in terms of complaints
procedures and the requirements are to have an internal complaints procedure, so I think the
requirement is there and if you fail to have that complaints procedure – for example, if you fail
to abide by it if a complaint is brought by a client – then the firm will be in breach of the
Advocates Practice Rules.
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Q26. The Clerk: Without wishing to be unfair, I think what you are saying is that as long as
you have a complaints procedure, that is good enough, but it does not specify what the
complaints procedure ought to consist of.
Mrs Clough: It does not set out what that complaints procedure should be. There is a
requirement that says all advocates shall operate an internal complaints procedure, brief details
should be supplied to the client on request so that informal complaints can be dealt with and
the internal complaints procedure shall be available to the client on request. And so there is a
requirement there to have it; but no, I do not think we have a standard format which is set out.
However, I think, as has been noted, that is something which is checked when the inspections of
the firms are carried out and recommendations can be provided if that would be of assistance to
the firms.
Q27. Mr Hooper: This brings me on to really what I was trying to get to, which is how does
the Law Society regulate firms as a whole.
The complaints procedures will often deal with individual advocates, so a complaint about an
advocate. The ADT will only deal with complaints to individual advocates; they do not deal with
complaints about a firm generally. And you have mentioned regular compliance visits that are
undertaken. But it does not seem like practices are assessed against any identifiable criteria; it is
just, ‘You have a complaints procedure, we are going to make some recommendations that may
help your firm.’ But what happens if the firm chooses not to adopt those recommendations?
What sort of sanctions are in place? What is the process, really, for making sure that there is a
set standard across the whole profession where all the firms are at least at that minimum
standard?
Mrs Clough: I think in terms of issues that are considered by the Council, the Council of the
Law Society does have power, if there are any complaints, to deal with those as a Council or
indeed to refer matters to the ADT, and from the time that I have spent on Council I can confirm
that Council does take any issues of advocates that have fallen below the required standard very
seriously and does take action, where necessary, to refer matters to the ADT. It also considers
whether or not any matters need to be dealt with by Council and whether any sanction needs to
be given by Council as well.
Q28. Mr Hooper: Sorry to interrupt: you said there again any firms that fall below ‘the
required standard’, but what I am trying to get an understanding of is what is that. Where can I
see that required standard? If I am a member of the public, where can I see it? What is that
required standard?
Just to give you an example, I am a chartered accountant. Firms that are ICAEW regulated are
subject to practice assurance, so they have an understandable set level of criteria. You have
been mentioning a required standard: where is that and what is the standard that you are
assessing these firms to?
Mrs Clough: I can only refer you back, I think … If I understand your question correctly, we do
have advocates’ practice rules and we do have byelaws and they set out what each individual
advocate or what firms should be doing – if I give you examples, well more I think in the
byelaws – in terms of how advocates should operate, so if they are appearing in court what they
should be doing and what they should not be doing.
So, say for example an advocate is very experienced in the commercial sector and they were
to suddenly take on a criminal matter where they may not have experience, that arguably would
be a breach of the requirements and would be something which potentially could be complained
about. Very broadly there is quite a lot of detail set out in the byelaws and practice rules.
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Q29. Mr Hooper: But then what powers does the Council have so you are making sure that
advocates are complying with the rules? It is not serious enough to refer it to the ADT because
you have already said that where the Council identifies issues that are potentially that serious
you do refer, and that is all well and good but what happens when you identify issues, for
example, where an advocate has taken on a case that may be beyond their assessed
competency and you think actually they probably should not have done that? What kind of
process is there in place to regulate and monitor that aspect of the profession?
Mrs Clough: The kind of example that I have given may well be something that could … We
are back to a potential crossover with issues of negligence as well, so there is always the
potential there for the individual who feels that they have not been treated properly to either …
a starting point perhaps as Juan Moore, as the Chief Executive of the Law Society, to go to for …
You could deal with it internally or conciliation or it could go up to the ADT, for example.
It comes back to those processes that we have mentioned as well that are there, which
enables the individuals who have perhaps been acting outside of the practice rules and the
byelaws to be dealt either by way of conciliation or again by way of ADT.
Q30. Mr Hooper: But again that is only by way of if somebody makes a complaint about it. So
if you have an advocate that has breached the rules or the requirements in some way that is not
serious enough to be referred to the ADT, has not generated a complaint but obviously that is
now a risk area for the profession – you are at risk now of something happening – would the Law
Society not feel compelled to step in and say, ‘Actually, you got away with it this time, you were
lucky,’ perhaps or for whatever reason …? What I am trying to understand really is how you
regulate –
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Mrs Clough: We have a breaches committee, and so it is not the ADT, it is not the
conciliation; there is a breaches committee and the breaches committee … If an issue came to
Council’s attention, whether formally by way of a complaint or informally because an advocate
has seen a conduct issue perhaps … Let’s say you have seen something in court that you were
not happy about: you can bring that to Council attention. There is a breaches committee. The
breaches committee have the ability to call the advocate or the firm, the principals of the firm,
to a meeting and discuss the issues with the advocate or the firm and they can discuss those
issues. If they consider it as serious enough, then they can refer to the ADT. So the breaches
committee, i.e. the Council, have the ability to refer a serious complaint to the ADT. The
breaches committee can also issue warnings or issue guidance in terms of, ‘You did not do this, it
is a requirement – it is a minor breach so you must go away and do this and show us that you
have done that.’ So there is a breaches committee that sits as part of Council, where we have
two elected Council members, and of course if the issue arose from somebody on that breaches
committee they would come off the breaches committee and somebody else would be co-opted
on so there is no conflict of interest.
Mrs Clough: I think, if I can just follow that up as well, issues which can be dealt with can be
matters which have been raised as a matter of concern by the general public. It could be by
another member of the profession who has referred the matter, it could be if a police officer has
heard a conversation which should not have taken place at the courthouse or at the police
station. There could be a wide range of people who can bring that information to the attention
of the Council and then it will be considered, as Vicky has pointed out, by the breaches
committee in order to determine whether an action needs to be taken or not.
Mr Swift: And also, if I may expand on that, under our byelaws if someone makes a written
complaint about the behaviour or conduct of an advocate then the Council can review that and
they have power to reprimand or impose a fine on that individual.
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So, in a situation, for example, where we have just discussed, there is an intermediary step
before going to the ADT and the Council can actually impose fines and penalties on that person.
585

Q31. Mr Robertshaw: What is the limit of the fine?

590

Mr Swift: The fine is a sum not exceeding £2,000 and it can award compensation not
exceeding £1,000. So that, if you like, fills the gap between something which is relatively minor,
compared to the ADT, which would be dealing with things very severe.
Q32. Mr Hooper: I think the logical follow on from that is what you have just set out there,
where you talked about conflicts as the Law Society … It is Council members that sit on the
breaches committee – am I right in that?

595

Mrs Unsworth: Yes.
Q33. Mr Hooper: Are you all volunteers?
600

605

610

Mrs Unsworth: Yes.
Q34. Mr Hooper: So you are giving up time from your own practices to regulate the
profession.
What are your views on the issue of independence in that kind of duality of role where you
are a practising advocate but you are also responsible for regulating not only your own firm but
your competitors, your colleagues, as well?
Mr Swift: I think the situation there is that if anybody within Council felt themselves
conflicted in any way they would recuse themselves from making any part of any decisionmaking process. But the history of the Council is such that there is no problem with making the
appropriate complaints on behalf of the Law Society itself to the ADT. So yes, I can see where
you are coming from with that particular point but I think there are ways around it by the
recusal process and the fact that historically we have not shirked the desire to enforce
professional standards.
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Mrs Unsworth: If I can give you an example of that, a very recent example which I think will
show that Council members put the Society’s views before their own views, a couple of years
ago … We have a master policy for insurance. We are not allowed to self-insure, go to market,
get our own insurance. Everybody must be a member of the master policy and a couple of years
ago the two largest firms, Cains and Appleby, wanted to come away from the master policy and
take their own indemnity insurance for various reasons. They made a request to the Law Society
to do that and Council – excluding Council members from Cains and Appleby, who were
conflicted; they did not take part in the discussion – decided that that would not be in the best
interest of members as a whole, particularly small traders and sole traders, small partnerships.
They would struggle to get indemnity insurance. If you are aware, in England there have been
major issues with indemnity insurers collapsing and what have you.
So a view was taken to refuse the request of Appleby and Cains by Council and that matter
was then referred to the Visitor, who is the First Deemster, and there was a public hearing –
there was public judgment available online – where the Deemster upheld Council’s manner in
which they dealt with it and also the decision looking at what is in the best interests of the
membership as a whole but also what is in the best interests of the public. That was very much
at the forefront of Council’s mind when they refused to allow Cains and Appleby to walk away
from the master policy, the risk being that if a small practice was not able to get a requisite level
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640

645

650

of insurance or was not able to afford insurance with a more reputable insurer, the risk to the
public is the ultimate risk and it was decided by Council that that was too great a risk.
So that is a very recent example of where we have shown that we can act with independence
and impartiality. A lot of people who were sat round that Council table could have got cheaper
quotes for insurance, had it gone to market, over what they were paying into the master policy,
but that was not the consideration of Council members. We wear different hats in the same way
that you might be a director of a company. You might be a director of company A and you might
also be a director of company B and you might be a shareholder. You have to wear different hats
when you are considering your duties and responsibilities and that is exactly how Council
operates.
Q35. The Chairman: Thank you for that example, and just to pick up on it, I think what is
interesting about that example is that there is a public judgment available, whereas we would
not have known – I think I am right in saying – Council’s initial view had that not been referred.
Would that be right? Or was your initial decision as Council available to the public?
Mrs Unsworth: It is available via our minutes, but I do not think –
Mr Moore: That is to members.
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Mrs Unsworth: That is to members, it is not to the public. Our response, the decision taken,
is referred to in the public judgment.
Q36. The Chairman: I think that brings me on to one of the issues, which is … I hear what you
say about wearing different hats and being very cognisant of conflicts and stepping back and
making sure that you are acting independently, as far as that is possible for any of us when we
wear different hats. When we think about giving confidence to the public I was interested to
understand … The ADT, at least we see their publicly published outputs of complaints that they
uphold. What does the Council do? You have talked about your breaches committee. I see in
your submission you talk about having sufficient funds budgeted for any disciplinary or
enforcement actions, but is there any public record of actions that are taken or matters that are
investigated by the Council?
Mrs Clough: To the best of my knowledge no, I do not think there are, but I think that the
reason for that – and I am sure my colleagues will correct me if I am wrong – is that a number of
these issues, where you are talking about issues which involve perhaps questions over the
manner in which somebody has operated … until perhaps there is a finding against that
individual there may be good reason why those matters are dealt with in private from a public
perception point of view.
But if we bring that back to the ADT point, if there has been a finding against an advocate, as
you have pointed out, those findings are made public and I think we can see from that as well, if
we are talking about the active role that Council takes if there are any serious concerns about a
member of the profession … we can see in the findings occasions where referrals have been
made by the Law Society to the ADT and where those concerns have been upheld.
Q37. The Chairman: But when you say ‘we can see’, does that mean the Law Society Council
can see when you have made a referral to the ADT or when you have enforced a fine
yourselves?
Mrs Clough: I think adverse findings against advocates are a matter of public record.

685

Q38. The Chairman: Including those made by the Council?
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Mr Moore: To the ADT?
The Chairman: No.
690

695

700

Mr Moore: Internally they would not be, no.
Q39. The Chairman: No. Unless I have misunderstood, I understand you can refer things to
the ADT and if a finding is made then that will be publicly available. I think what I am talking
about are situations where the Council itself, through its litigation and breaches committee,
looks into something and takes some action in its own right. Is that information publicly
available?
Mrs Unsworth: No. In the same way the GMC do not necessarily publish all of their minor
breaches. The GMC have the ability to reprimand doctors or make them do additional training if
it is not that serious. That is not necessarily published and I do not believe that every minor issue
raised with the accountancy bodies is actually published.
Q40. Mr Hooper: Actually, they are. The ICAEW publish all of their disciplinary proceedings,
as far as I am aware.

705

Mrs Unsworth: But internal issues raised with Council are not necessarily formal disciplinary
and that is the difference. Formal disciplinary are done publicly; internal issues such as … There
was a –
710

Q41. Mr Hooper: Sorry, just to clarify, formal disciplinaries that go through the ADT are done
publicly but anything where the Council has issued a fine through the breaches is not public?
Mrs Unsworth: No.

715

Q42. Mr Hooper: The corollary with the ICAEW, for example, would be that they would
publish.
Mrs Unsworth: That would be published.

720

Q43. Mr Hooper: And I think there is a page in their magazine that comes round once a
month, and in that there are couple of pages where the most recent judgments are published.
Mrs Unsworth: Okay, but that magazine is issued to members.

725

Q44. Mr Hooper: Yes, I think they also publish them online as well. I might be wrong there
but I am pretty sure they are available.
Is there a reason why the Council … I do not say would not want to see them published, but
do you see any downside in publishing so the public are aware of the work that you guys do
within the breaches committee?

730

Mrs Unsworth: I do not think we have really given it consideration. We would have to take
the views of our members before we could really make a decision such as that.

735

Mr Swift: And I also think there needs to be a distinction between the decision-making
process and the decision itself, because naturally the considerations of bringing forward
complaints or investigations would not necessarily be appropriate to be published, but certainly,
as my colleague said, about the actual decision issue …
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740
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And one final point. I know we are pushing … but with regard to the practice rules there is of
course referral to the English practice laws in relation to the conduct of solicitors and barristers,
so where there is a gap in the Manx rules, and so long as there is not a conflict, then those are
consulted with regard to professional conduct issues. So those are there as well.
Q45. The Chairman: I am very mindful of the time and I am going to ask my fellow
Committee members if they have any last questions, but I think it has been extremely helpful
and I think we can probably all agree that we will definitely want to have you back because I
think there is lots and lots for us to explore.
One request from me, actually, would be … I do not know whether you do have written
procedures for your Council deliberations – so if you decide you are going to take disciplinary
action yourselves, do you have a disciplinary procedure? If you could furnish the Committee
with any guidance or procedures you have yourselves when you take disciplinary action, that
would be very helpful.
Mr Robertshaw, did you have anything else?
Mr Robertshaw: All the questions I would like to ask would take another hour or two!
(Laughter) Thank you, Chair.
The Chairman: For another day.

760

Mr Swift: Just by way of assistance – I do not know whether it would be … [Inaudible] – but if
you do have specific points you would like to explore, perhaps if you could indicate to us those
points so that we would then be able to prepare fully detailed answers. We are not wanting to
be genned up on it but it would just assist the Committee’s decisions, because of course if you
are going to ask a specific point it would be useful for us to be able to provide the specific
information.

765

Mrs Clough: And I think if there was any documentation then which would support any of
that, we could provide that in advance for your assistance as well.

770

775

780

785

The Chairman: Thank you.
Mr Hooper.
Q46. Mr Hooper: I do have one. If this is going to be a long answer, then please feel free to
come back at a later date.
You mention in your submission about the qualification of advocates, because you mention
CPD and obviously the Society plays a role in that respect, but do you play a role before an
advocate becomes qualified, in the actual granting of that?
Mrs Unsworth: The process is there is an external … Legislation provides what your
qualification must be, so you must have a minimum of a 2:2 law degree or a conversion degree
and you must have passed the LPC or the bar professional training course. That is the standard
requirement that is set by statute.
Then there is an interview process which is undertaken by Council. There is a committee of
Council who interview a prospective trainee advocate but the First Deemster has overall control
as to the fit and proper test. We make a recommendation. We do an interview and we make a
recommendation and we do police checks, we do an acuity check, we take references, we look
at the qualification and ensure that the certificates are there and that they have passed all the
requirements. We conduct an interview and then a recommendation from Council goes to the
First Deemster. He then decides – and there have been occasions where prospective trainees
have been refused by the First Deemster for various reasons.
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790

795

They then go through a two-year training programme. We have a trainee handbook which
sets out our requirements as Council as to what they must cover during that traineeship. It is
reasonably wide but it encompasses they must undertake some contentious and noncontentious work, they must produce to us on a six-monthly basis a register of what they have
done over that six-month period and they must produce what they have done. At the end they
have to do the Manx Bar exams, which are external – we have no control over the Manx Bar
exams whatsoever.
At the end of that process they come back to the interview committee to be interviewed.
Again we assess whether they are fit and proper to become an advocate and again we make a
recommendation and everything goes to the First Deemster, who has the final say.

800

Q47. Mr Hooper: And there is no fast-track process if you are a qualified UK barrister and you
want to become a Manx advocate as well?

805

810

Mrs Unsworth: There is a fast-track process. If you have been qualified and practised for
more than three years in England and Wales you only have to do a 12-month article period. You
must still sit and pass the Manx Bar exams, but instead of doing two years you just do one year.
There is a legislative carve out for people coming over to be a prosecutor within the Attorney
General’s Chambers. They do not have to sit the Manx Bar exams and they only have to do a
three-month period of training before they are able to appear in the Isle of Man court, but they
can only appear in respect of criminal matters. They could not go into a civil court or a family
court.
Mr Hooper: Thanks.

815

820

825

Q48. The Clerk: We have just established that you are already okay with the concept of a
regulator being a complainant to the ADT and taking over a complaint, so that concept of a
regulator becoming a complainant is okay, is fine with you as the Law Society?
Mr Swift: The difficulty is the financing of that. When we have got the situation in England
and Wales where basically the SRA are the prosecutors, we are dealing with a very large
jurisdiction with a very large procedure involved. I think the cost of setting up and actually
financing complaints being brought by the Law Society or some other body would be
problematic. The resources for that would have to be secured.
Mrs Clough: But we have done it.
Mr Swift: But it has been done; we have actually brought our own prosecutions. But if you
are looking at taking on other people’s complaints on their behalf, like they do in England and
Wales, then resource issues would be necessary.

830

Q49. The Clerk: But you have done it.
Mrs Clough: We have brought our own complaints. We have not taken on from a member of
the public and prosecuted their complaint, but we have brought our own complaints.
835

The Chairman: Time being what it is, we will have to bring this discussion to a close. Can I
thank you very much on behalf of the Committee for your time today and the offers you have
made to send us further information. We shall look forward to meeting with you again. Thank
you.
The next witnesses were called at 11.36 p.m.

__________________________________________________________________
19 CLAJ-LS/17-18
93

STANDING COMMITTEE, MONDAY, 23rd APRIL 2018
EVIDENCE OF
Mr P Scott, Chair,
Mr P Wood, Mr J Callin and Mrs J Purvis,
members of the Advocates Disciplinary Tribunal
840

Q50. The Chairman: We will now resume the second part of the Committee’s hearing this
morning. I would like to welcome members of the Advocates Disciplinary Tribunal.
Please could I ask for the record, could each of you please state your name and the capacity
in which you are appearing here today?

845

Mr Scott: My name is Peter Scott and I am the Chair of the Advocates Disciplinary Tribunal.
Mrs Purvis: I am Jean Purvis, a member of the Advocates Disciplinary Tribunal.
Mr Wood: I am Peter Wood, a member of the Advocates Disciplinary Tribunal.

850

Mr Callin: I am Jeremy Callin, I am an advocate member of the Advocates Disciplinary
Tribunal.

855

The Chairman: Thank you very much.
Could I just check, please, that everybody has got their mobile telephone switched off –
always worth checking.
Mr Callin: Always safer not to bring one with you at all!

860

865

Q51. The Chairman: And, for to the purposes of Hansard I will be making sure that we do not
have more than one person speaking at the same time.
We have until 12.30, and as I think you probably observed with the members of the Law
Society Council who were just present, we had lots and lots to talk about. So if we do run out of
time then we would happily invite you back to continue discussions at another stage.
Can we start please this morning – and thank you very much, by the way, for your
submission. I wondered if you wanted to make any further opening statement before we start
with our questions?
Mr Scott: No, I think we are quite content, thank you, to start.

870

Q52. The Chairman: One of the things if I could start off with that you have mentioned, is
your view on the pre-hearing assessment and that you felt it probably was not going to be that
useful. I wonder if you could please tell us a little bit more about your views on this?
875

880

Mr Scott: The concern was that to bring the parties in for an additional hearing was perhaps a
good idea, but if there is no power to make any decisions at that hearing then that negates some
of that advantage. That was the main feeling about it.
Q53. The Chairman: So the current situation is that you do make an initial assessment of the
prima facie merits of a complaint and that happens in private. Is that correct?
Mr Scott: That is correct, yes.
Mrs Purvis: Yes.

885

__________________________________________________________________
20 CLAJ-LS/17-18
94

STANDING COMMITTEE, MONDAY, 23rd APRIL 2018
Q54. The Chairman: And can you tell us a little bit more – you may not have the exact figures
– but of the proportion of complaints that are referred to you, what proportion do you
determine at that initial stage are not meritorious to go forward?
890

Mr Scott: I have only been in this committee for a year, so –
Mr Wood: We estimate – off the cuff – about a third would not go forward.

895

900

Q55. The Chairman: And can you tell us anything about the process that you use? I accept
you do this in private, but the process that you follow to make that determination on the merits
of the complaints?
Mr Wood: Well, in all our dealings as a tribunal, we have the standard evidence test of
something having to be proved beyond reasonable doubt, and with these cases that do not get
through it is almost immediately apparent that it is never going to overcome that hurdle of being
beyond reasonable doubt – you can see right away it is flawed.
Q56. The Chairman: And you make this assessment on the written submissions you have?

905

Mr Wood: Yes, just on the basic application to hear the case; having said that, if there is the
slightest doubt in our minds then we ask for the advocate to produce an answer to the
allegations.
The Chairman: Okay. Can I open the questions to my fellow Committee members?

910

Q57. Mr Robertshaw: I suppose the first question is: do you feel it is right and proper that
the hearings are in private, when one compares to other jurisdictions where, as is the case in
politics as well, the whole process is becoming much more transparent? Do you feel – ?
915

Mr Scott: Yes, we have no objection in principle to the matters being held in public, except
obviously where children are involved or one of the usual exceptions. But we have no objection
to moving to a public hearing.
Mr Robertshaw: Right, thank you.

920

Q58. Mr Hooper: What is the process for addressing complaints that may be malicious or
spurious? Is it simply the prima facie test you have already described, and as long as it meets
that threshold that is it, you feel that you are compelled to hear it?
925

Mr Wood: Yes, that is correct.
Q59. Mr Hooper: Okay, so there is no further consideration as to whether or not the
complaint itself is being undertaken for malicious reasons?

930

935

Mr Wood: Not by us.
Mr Callin: I think it is probably fair to say that a number of the complaints which do come
before the tribunal are seen as being malicious or spurious, but if they satisfy the test of being
potential for professional misconduct then we feel duty bound to consider them to have a
response from the advocate and then to look at them.
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Q60. Mr Robertshaw: Most of the matters referred to you concern professional misconduct,
but is there a definition of that in Manx law?
Mr Callin: No.
940

Q61. Mr Robertshaw: So how do you then deal with that?

945

Mr Callin: We look at a matter as to whether or not we consider that the nature of the
complaint is something which is what we would judge to be misconduct as opposed to, for
example, a case which might be negligence. If it is clearly a case of negligence as opposed to
misconduct then we consider that is not within our remit. If it is misconduct or anything which
contravenes it – and I think it is fair to say we give a fairly generous assessment to that
definition – we will usually look at it and require the advocate in question to file a response.

950

Q62. Mr Robertshaw: The Law Society, just before, were talking about issues or cases where
there was a mixture of the two. If you found you were looking at something where there was a
mixture of two components would you at that stage reject it because you could not deal with it
in its entirety?

955

Mr Callin: No, because we can deal with the misconduct element of that, and we have found
on a number of occasions that a complaint to the tribunal has been a forerunner to potential
negligence proceedings in the High Court.

960

965

Q63. Mr Hooper: Just picking up on that, one of the questions that the Clerk was asking the
Law Society was about the ability to pick up the complaint and actually act on behalf of the
complainant then. That is not something the ADT currently does, so if you were to pick up an
issue like you have just described that you have dealt with the misconduct angle but actually
there may also be a negligence case to be answered, your response to that would be to tell the
complainant, ‘We have dealt with the misconduct but if you need to pursue this you need to
take this to court yourself’?
Mr Callin: That would be correct.

970
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980

Q64. Mr Hooper: Do you see there being any merit in the ADT actually picking that up and
saying, ‘We have made an initial determination; we will now take that on and take it on to the
next stage ourselves’?
Mr Callin: I think it would be very difficult for the tribunal to do that. The tribunal is not an
investigative body. It has not got either the resources or the legal standing to investigate
matters. It is there to simply determine potential misconduct by advocates. It is there for
disciplinary purposes.
I think that is quite a wide discretion that the tribunal has to look at matters and
Mr Robertshaw used the reference to ‘misconduct’. There are also situations that come before
the tribunal referred to us by, for example, the Council of the Law Society where an advocate
may be in breach of the Advocates Accounts Rules. It might be unfair to call that misconduct but
clearly it is a matter which falls within our jurisdiction for which advocates are, or have been on
a number of occasions, fined or reprimanded for breaches of the Accounts Rules. That is part of
our function which we take extremely seriously when it comes to protecting the public and
protecting the regulation of the Accounts Rules aspect of the matter.

985

Q65. Mr Hooper: So is there an element of duplication there? The Law Society were just
telling us how their breaches committee also has the power to investigate breaches of the rules.
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What level does it take before it gets escalated to the ADT? Is there a threshold that needs to
be met?
990

Mr Callin: I am afraid I do not know. The matters that come before us are when they have
been referred to the tribunal. I do not know what test the Council –

995

1000
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Q66. Mr Hooper: Sorry, I just meant from your perspective, from the ADT perspective, is
there a threshold; or would you consider anything that was a breach of the rules, and really it is
not you that is applying a threshold?
Mr Callin: I think we would consider any breach of the rules was a matter which would fall
within our jurisdiction, if we were asked – if a complaint was made by the Isle of Man Law
Society.
Q67. The Chairman: You have said that you would be comfortable with hearings in public in
the future with obvious exceptions to that: that, of course, would then enable everyone, the
wider public, to understand what sort of cases you are hearing, what the sorts of issues are –
perhaps themes or trends that come up. At the moment we just see, where you have made a
finding, the published finding.
Again, what proportion of cases that you deal with currently would you say result in a finding
against an advocate?
Mr Scott: It is very few; it is probably less than 10%.
Q68. The Chairman: So there are far more hearings that you have than you actually – ?

1015

Mr Scott: Because of the high test of responsibility, normally the tribunal do not advance a
probabilities test, but we have to find it beyond reasonable doubt.

1020

Q69. The Chairman: So are there cases at the moment where you do not make a finding
because you do not meet the threshold in order to actually take action against the advocate, but
perhaps there are issues that come to light that you think are of concern or should be addressed
by that advocate?
Mr Wood: That is quite a difficult question, but there are odd occasions where we think,
‘There is something going wrong here,’ but it has not gone over the hurdle and we would pass
word back to the Law Society that they need to look at it.

1025

1030

Q70. The Chairman: Right, that is really what I wanted to try and understand: what is the
mechanism, what is of the interchange between the Advocates Disciplinary Tribunal work and
making sure that things that you are seeing and become aware of are picked up and dealt with
by the profession more generally?
So how would you normally feed that back to the Law Society Council?
Mr Wood: Our clerk would do that, to the secretary of the Law Society, I assume.
Q71. The Chairman: But it is quite a formal written piece of feedback to the Council?

1035

Mr Wood: We would let it be known, certainly, yes.
Q72. Mr Hooper: How do you make sure that is followed up by the Council and that they are
following your directions?
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1040

1045

1050

Mr Wood: We do not.
Mr Callin: We have got no ongoing regulatory functions; once a matter has been determined
by the tribunal one way or the other as far as we are concerned that brings the matter to an
end.
It is perhaps also, just to follow up on the point, there have been situations in the past where
the tribunal has made findings against an advocate, for example, something which might be
seen to be on the cusp of being misconduct, maybe an established series of failures to answer
letters or respond to phone calls promptly. Some people may say that is not misconduct, that is
simply not being as quick in dealing with matters.
We have had cases where we have made findings against advocates historically and those
have been overturned by the Deemsters and they have made clear that they do not consider
that type of conduct is ‘misconduct’. So we are obviously also governed by an appellate
procedure and we have to be conscious of the decisions which the Deemsters have handed
down telling us where we may have erred in previous matters.

1055
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Q73. Mr Hooper: Can I ask from your perspective as a tribunal, would it not make sense if … I
know in your response you said you do not believe the scope should be increased to cover
negligence and I can understand why, but would it not make sense for some of those service
issues and delay issues to also be addressed by the tribunal, seeing that they are coming across
your desk anyway? And actually, like you say, the line between professional misconduct and
poor service quality can be quite thin sometimes and quite blurred. Do you not see there being
any merit in actually the Disciplinary Tribunal dealing with all this yourselves rather than not
being able to?
Mr Scott: Yes, I can see the merit in that but it would take a change because currently we
would be told we cannot do that.

1070

Q74. Mr Hooper: Can I also ask about the threshold as well, the ‘beyond reasonable doubt’?
That seems like quite a high threshold when what you are essentially dealing with is – you are
not dealing with negligence; you are dealing with misconduct, professional misconduct.
Do you feel that is a threshold that is perhaps too high for the kinds of cases that come
before you?

1075

Mr Scott: Yes, it is like a criminal situation, and that is the same test as in a criminal case. But
it is that level of responsibility and if we do find it proved then there is going to be a fine or other
action taken against the advocate concerned.

1080

Q75. Mr Hooper: Do you think that level is, comparing it with a criminal matter, do think that
that is an appropriate level, an appropriate threshold? Or is there merit in maybe taking a look
at that again and doing a bit of work on that?
Mr Scott: We could, but the only other threshold currently in use is balance of probabilities
and that seems to be far too low for what we are dealing with.

1085

Q76. The Clerk: And yet for negligence it would be balance of probability.
Mr Scott: It would, yes.

1090

Q77. The Clerk: When they appeal to the Deemster, does the Deemster also have the same
standard of proof, or does that reduce on appeal?
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Mr Callin: As far as I am aware he would apply the same standard but we have obviously not
sat in that position so I honestly cannot say. But I imagine that would be the case.
The Chairman: Mr Robertshaw.
1095

1100

Q78. Mr Robertshaw: Will we move on to another subject? (The Chairman: Yes.) Gosh,
another half an hour has gone.
We were obviously very mindful, once formed, of the Calcutt Report 2000-2001 which was
quite firm in some of its commentary – very firm, in fact. It is concerning to us that we have not
moved on from that and actioned it perhaps more than we should have done.
You are familiar with it, have you any comments you would like to make about that report?
Mr Wood: Recall the name again.

1105

Mr Robertshaw: Calcutt Report – it was concerned about some of the aspects of the
functioning of the ADT. Perhaps you would like to consider it and – ?
The Assistant Clerk: I forwarded a copy to your clerk who I think put it before you.

1110

1115

Q79. Mr Robertshaw: We would welcome any comments on it that you would like to write to
us about; we would appreciate that.
But just some very straightforward issues: our understanding is that there are five members
and that two come from the OFT. How does that process work?
Mr Wood: The technical expression is ‘nominated’.
Q80. Mr Robertshaw: How does that actually work?

1120

Mr Wood: When there becomes a vacancy, if it were one of the two members who were
originally nominated by the OFT, then word would go back to the OFT and they would nominate
somebody else. But similarly on the Law Society side, when I was originally nominated lots of
years ago by the Law Society to fill the other two seats, and the chairman being independent.
Mr Robertshaw: I beg your pardon.

1125

Mr Scott: I am sorry, I was just going to say the chair is appointed through the Appointments
Commission.

1130

Q81. Mr Robertshaw: Right. Are you aware how the OFT arrive at their decision as to how
they nominate?
Mrs Purvis: I was appointed by the OFT. We were before a Council of Ministers. Obviously a
decision was made then and of course about a week or so after I was asked if I would be pleased
to go on to the ADT, which I accepted.

1135

Mr Robertshaw: Right, thank you.
Q82. Mr Hooper: What is the length of your terms? How long do you serve before the – ?
1140

Mr Callin: There is nothing in the statute about it so it is effectively an appointment until
someone resigns, or something else happens.
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Mr Wood: We do informally look, certainly as time marches on, and we sort of informally are
beginning to think 70 is the judicial time for retirement and perhaps that should apply to us as
well. But that is only informally.
Q83. Mr Hooper: Do you see there being any merit in a fixed-term approach? Most things
tend to have you will serve for x number of years before you are re-nominated. Or do you think,
actually the current approach has a lot of merit to it?

1150

Mr Wood: I think the current approach does have merit. It takes a lot of time to get to grips
with it. (Mrs Purvis: It does.) And some of these cases have been ongoing – let’s say it was a fiveyear appointment, we have had cases still going on that have been longer than five years.
1155

1160

Q84. Mr Robertshaw: There was an argument in the Calcutt Report which suggests that
there should be a lay element in the ADT. Do you have any sympathy for that?
Mr Scott: I can understand why that is proposed, although I do feel that it would be difficult
for a non-qualified chair to deal particularly with the ADT, because one is dealing with the
profession and the profession only. Therefore one needs to understand how it works and what
the rules are and so on and that is quite a lot for an unqualified chairman to undertake. It will
not be impossible but it would be difficult.
Q85. The Chairman: How frequently do you sit as a tribunal? (Interjection)

1165

Mr Wood: Well, rule of thumb let’s say, once a month. Then if we have a hearing case which
is coming up for hearing we will sit in between that to hear the case.

1170

1175

Q86. The Chairman: One of the recommendations from the Calcutt Report was actually that
five members could be reduced and you could potentially adjust to a tribunal of three.
What are your thoughts on changing that?
Mr Scott: The difficulty we have at the moment is that there must be one from each side, one
OFT member and a Law Society member, and therefore if someone was to go sick or whatever it
would not be possible with a tribunal of three to hear the case. And, because there tend to be a
number of hearings on each case, it is good that the same people deal with it throughout.

1180

Q87. The Chairman: But would it potentially work to think about having a pool of members
of the Advocates Disciplinary Tribunal, but to draw out of that pool a three membership for each
case?

1185

Mr Scott: It could be done, but it would probably mean that people would not sit as often
and there is a lot to have to understand, particularly for the OFT members. I would be concerned
that if there was a pool of members they would not sit often enough to really take on the
responsibilities.
Mrs Purvis: No.

1190

The Chairman: Okay, thank you.
Anything else on the – ?
Q88. Mr Robertshaw: I am just interested in: as I understand it your judgments are published
when there is a specific outcome. Do you, beyond that, produce an annual report which
summarises your work in a broader sense, or is it just simply, ‘Here are the judgments’?
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Mr Scott: We do not currently publish a report.
Mr Wood: I think probably in the background our clerk produces a report on the Civil Service
side of things, as to what it is costing everybody and the number of meetings, and that sort of
thing.

1200

Q89. Mr Robertshaw: Oh, yes. No, I meant more a summation of your position, your
interpretation of the work that you have done so that the general public, and through Tynwald,
can understand and see into the mind of the Committee perhaps better than we do?
1205

1210

1215

1220

Mr Callin: I could not see any harm in that being done. It has not been done historically, but I
could not see any harm in that being done.
Q90. Mr Robertshaw: Again, there is a theme running here about trying to open things up
and trying to achieve transparency and understanding on the part of the individual citizen as to
how the system works for their benefit, effectively, in the end.
Mr Callin: I can only speak for myself, but I do not think there is anyone on the tribunal who
is not totally in favour of matters being as open as is appropriate. As the Chairman, Mr Scott,
said there are some situations where we would have to be conscious of matters being in private.
A number of the complaints that come before the tribunal do relate, sadly, to matrimonial
situations where there would be confidential issues and there would be issues involving
children, where clearly it would not be appropriate to be public.
Q91. Mr Robertshaw: No, I meant it more from a generic point of view. It is perhaps not a
fair comparison, but Tynwald receives a report from the Chief Constable and the Chief Constable
will point at various areas that he – or it could be she – considers to be of relevance and
importance and worthy of highlighting.
I am sure that must pass through your minds from time to time, so that we understand better
the work that you are doing.

1225

Mr Scott: Yes, it would be a good idea.
Q92. The Clerk: Mr Wood mentioned that some cases last for longer than five years, which I
had not expected to hear, actually. Are they exceptional cases?
1230

Mr Wood: Yes, without a doubt.
Q93. The Clerk: What is the reason for the delay in those cases?
1235

Mr Wood: There is not a delay, it is just a repetition of events – how can I explain this nicely?
Just a churning of events, just going on and on.
Q94. The Clerk: You mean it is about a continuing personal relationship between a
complainant and a lawyer, (Mr Wood: Yes.) where there are lots of successive complaints?

1240

Mr Wood: Yes, and we are just one of the fora in which this occurs. It will perhaps go to the
Chancery Court and come back from the Chancery Court; the next thing is it will come to the
Advocates Disciplinary; and go from the Advocates Disciplinary for a petition of doleance; and it
will come back again. It just goes on.
1245

Q95. The Clerk: It is not one particular case takes a long time to be dealt with?
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Mr Wood: No, we try and get things through as speedily as we can.

1250

Q96. The Clerk: I am sure you do.
What is the average length of time a case takes?
Mr Scott: I think six to nine months.
Q97. The Clerk: Six to nine months?

1255

Mr Scott: Yes.

1260

1265

1270

1275

1280

1285

1290

1295

Q98. Mr Hooper: I was just going to pick up on what Mr Robertshaw was talking about, the
opening up of the Committee and publicising the work that you do.
I appreciate that two members are nominated by the OFT and two members by the Law
Society. What ongoing dialogue is there with both bodies? I would expect there would be some
ongoing dialogue with the OFT in respect of the public protection work that you do, if you are
coming across issues that may not be limited to a particular practice or if you are seeing a theme
developing. But equally, I would expect some kind of dialogue with the Law Society, really along
similar lines, to be honest, just explaining what you are doing, what you are seeing, and try to
get an understanding of what they are seeing and how their regulatory function coincides with
the work that you do.
Mr Wood: I think if I can help, the operative word is that each side is nominated, so if one is
nominated you are appointed and that is it. We have no further dialogue with the person that
appointed us. That is how we maintain our independence.
Q99. Mr Hooper: So there is not any ongoing dialogue then between yourselves and the Law
Society – as a tribunal, not as an independent member necessarily. But there is no ongoing
dialogue between the tribunal and the Law Society?
Mr Callin: No, we take the view that the tribunal is independent and should not have
correspondence or communication with the Law Society. We have been approached by the Law
Society on a couple of occasions and we have said we would be happy to meet with them, but
we would want it to be in conjunction with the OFT so that both nominating bodies have the
same message coming back from us.
Q100. Mr Hooper: So how would you go about identifying, say procedural issues, for
example? How would you go about trying to bring about improvements to the process and
improvements to regulation with the work that you do, if there is not any ongoing dialogue with
the other regulatory bodies that operate in the same space?
Mr Callin: I do not think that has ever historically been considered to be part of the function
of the tribunal. The tribunal is there to determine complaints of professional misconduct which
are made to it by members of the public, by the Isle of Man Law Society, or by other
professionals.
Q101. Mr Hooper: I suppose I was getting at it the other way. If someone else is looking at
making improvements to the process and there is not a regular dialogue, obviously you would
not then be involved in that process, when really it would be quite useful to be involved if you
are dealing with this on a day-to-day basis.
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That is what I was getting at, not that it should be your job to do these things, but more that
if it is ongoing somewhere else I would just have thought there would have been some kind of
dialogue.
1300

Mr Scott: There could be as long as it was both sides, the OFT and the Law Society at the
same time.

1305

Q102. Mr Robertshaw: We heard earlier this morning that the capacity of the Law Society
internally to deal with matters perhaps before passing themselves up to yourselves in terms of
sanctions, was quite limited – I think it was mentioned that they were able to fine practising
members £1,000 or £2,000. Are you comfortable with the degree of sanction that you are able
to apply in your judgments? Are they adequate? Are they regularly reviewed or updated, or are
they now falling behind?

1310

Mr Scott: They are probably falling behind. Currently we are limited to a fine of £5,000 and if
we think that is going to be insufficient then we have to pass it up to the Deemster to take the
case over.
1315

Q103. Mr Robertshaw: Does that happen regularly?
Mr Scott: No.
Mrs Purvis: No.

1320

Q104. Mr Robertshaw: So that means that generally speaking the fine level is satisfactory,
then?

1325

1330

1335

1340

Mr Scott: I think it means that there are not that many findings, certainly in recent times, and
those that have occurred we have been able to put a fine within the £5,000 limit.
Mr Callin: I can think of very few occasions where we have imposed a maximum fine, but
where we have done it is probably a situation where if there had been a slightly higher fine
available we may have imposed a slightly higher fine, but we would not have considered it a
serious enough offence to necessarily send up to the Deemsters.
I think the number of cases that have been sent up to the Deemsters in the last few years are
probably only two or three over the last – 10 years? (A Member: Yes.) Over the last 10 years,
where they have been dealt with at a higher level.
Q105. Mr Robertshaw: I am not clear my own mind as to how … are you able to apply costs
in any of your judgments?
Mr Callin: We can award limited costs in terms of an a complainant’s travel costs, for
example, if they had had to travel to the Isle of Man for the purpose of a hearing – we award
costs in that regard.
Q106. Mr Robertshaw: But other than that, no?
Mr Hooper: You cannot apply costs against a complainant?

1345

Mr Scott: No.
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Q107. The Chairman: But picking up on that, I see from your submission that the tribunal
would not be averse to that change being made? So it would be possible for the tribunal in
appropriate cases, particularly where you mentioned the five-year cases, the cases that are
going round and round. So where you are satisfied that the complainant is now acting
maliciously or vexatiously, that you would be in a position to award costs against them?
Mr Callin: There are certain cases where it would be appropriate and if the tribunal had the
power to do that I think there are certain cases when it might be helpful. But I think it would be
in very limited situations and circumstances, because apart from anything else how you make a
determination about the cost obviously is the great difficulty, within the civil legal system.
Within the criminal system there is quite a complex assessment procedure and complex
rules, and I do not think the tribunal would necessarily want to have to get into those types of
assessment scenarios, it simply has not got the capacity or the support to get into that type of
work.
Q108. The Chairman: Okay, and just picking up on Mr Robertshaw's point about the
sanctions that are available to you, obviously there is the ability to fine. Something that the Law
Society mentioned to us is that they have looked into the idea of practising certificates for
advocates on the Isle of Man. I suppose it is: what other sanctions or what other ability do you
have in terms of how best to address an advocate’s ongoing practice, what they can practise,
how they should practise and whether they need supervision or training? So in that sense are
your sanctions sufficient?

1370

1375

1380

1385

Mr Callin: We have the power to reprimand, obviously, we have the power to fine; if we
consider it more serious, for example if we thought an advocate should be disbarred, then that
would be a matter we have to refer to the Deemsters. I think that is quite proper, it is the
Deemster who appoints a person and that seems to me the right way of doing it.
I think it would be helpful if the tribunal had certain other powers in terms of how we could
deal with matters. What we have done on an informal basis in recent times is to take
undertakings from the individual advocates and we have made it quite clear to the advocates in
question that there may be no legal basis for asking for an undertaking not to do something –
but we have asked for it anyway, and the advocates in both cases have been happy to give those
undertakings. I think that has been quite a useful tool that we have co-opted for ourselves, if
you like, trying to simply be practical in dealing with a particular problem where there is not a
specific power within our rules.
Q109. The Chairman: And the reprimand: what is the actual effect of the reprimand?
(Interjection)
Mr Wood: It is certainly publicised, isn’t it?
Mr Callin: It is something on the person’s record effectively, I think, probably indefinitely.

1390

Q110. The Chairman: And hopefully we do not have this, but if you end up with advocates
frequently appearing is there a graduation of those? If somebody is getting frequently
reprimanded where does that ultimately go – that would lead to you making a recommendation
about disbarring?
1395

Mr Callin: We would have to refer it to the Deemsters, yes. (The Chairman: Right.)
We have had a couple of situations where there have been breaches of the Accounts Rules,
for example, by an advocate or advocates which have come before us. They may have been
fairly minor in year one and we have perhaps imposed a fine, say, of £1,000. From that it may
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then have come back to us a second time and we may have imposed a much more serious fine
and made it clear to the advocates that if the situation is not resolved, if it comes back to us
again, then clearly there will have to be a much more serious sanction. And that has, in every
case, resolved the situation.
So it does work in that sense.

1405

The Chairman: Okay, thank you.

1410

Q111. Mr Robertshaw: Is there a specific laid-down code of conduct for the members of the
tribunal, or is it more perhaps a question of a developed manner based on custom and practice
and professional experience?
Mr Callin: Exactly! (Mr Robertshaw: Okay!)
There is certainly no laid-down code of conduct as such.

1415

1420

1425

Q112. Mr Robertshaw: So if a defendant is being submitted for your review and
consideration, are they clear about how you are going to handle it? And the complainant as
well?
Mr Callin: I think our rules are fairly clear. There obviously is the statutory basis for the
creation of the tribunal, and the rules that we have in place set down fairly clearly how a
complaint will be initially considered by the tribunal – the different stages we follow through,
and the power of a person complained about to make an application, for example, to dismiss the
proceedings at some stage if it becomes apparent that they are not going to succeed.
We have interlocutory hearings when we will consider matters; we make directions in
relation to evidence which is to be given before the tribunal and the hearings themselves before
we get to a hearing. I think those rules are hopefully fairly user friendly.
Q113. Mr Robertshaw: Could we actually see them? Have we actually seen those?

1430

1435

The Chairman: Yes, we have a copy of the rules, thank you.
Q114. The Clerk: What we do not perhaps have is a note on how the rules actually apply in
practice, because it is interesting talking about how long it takes in time to deal with a case – six
to nine months. It might be useful to have a note on how actually that works: what the standard
case would be, and the time limits and so on. Presumably the time delays come more from
complainants than from professional responders?
Mr Wood: No, I do not think so.

1440

Mr Callin: I think it is probably across the board.
Q115. The Clerk: Perhaps I am making an unwarranted assumption! (Laughter)

1445

1450

Mr Callin: We will tend to, for example, if a complaint comes before us we have a period of
time in which we must sit to consider it. If we consider that the complaint passes a prima facie
test we will normally allow the advocate a period of 21 days to respond to that, which we do not
consider an unreasonable period. If the advocate responds, we will then only give the
complainant 21 days to respond to the response – and we frequently get applications both from
the complainant and from the advocate saying, ‘I am on holiday; I have got something else on.
Could I have an extra seven or 10 days?’
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And we try to be fairly flexible in that regard, we would very rarely refuse someone a short
extension because there are on holiday or something of that sort – it would not be proper to do
so.
And then the process will run through, we will have our meetings and we will then invite the
parties to submit, for example, witness statements – again usually 21-28 days; then fix a hearing
date and invite the parties to give their availability. So the process tends to run along and within
the way we operate we tend to have fairly regular periods of time that we know how long a
party needs to do separate, different stages. We do not put those in the rules because obviously
we need some flexibility.
In terms of the circumstances it might be a very substantial complaint in which case we
would need to give the advocate more time. So those are the rules we simply use amongst
ourselves.
Q116. Mr Hooper: Can I just go back to the issue of independence? You mentioned how you
are an independent tribunal – you are independent of the bodies that nominate you.
In your response, in your written submission, you state quite strongly that you think the ADT
should remain an independent Government tribunal and not come under the Law Society in any
way. But you have also said earlier today that the ADT is not a regulatory body – you are a
tribunal with a specific function. I am just wondering if you could expand on that position as to
why you think that it needs to ...
It seems the Law Society is the body responsible for regulating the law profession on the
Island, why do you feel that the ADT should be outside that process and should be separate to
it?

1475

Mr Scott: I do not think it is that we feel that, it is clear in the way that the tribunal has been
set up that our job is to receive cases from the Law Society and deal with them from then on. If
we were asked to do something else then we would do that, but at the moment we do not have
a discretion.

1480

Mr Callin: I personally also think it is important that the tribunal is seen to be entirely
independent of the Law Society. I think there is a view – and it is probably not entirely
inaccurate – that the Law Society obviously has a number of roles within the profession, one of
which is effectively to be a trade union for the Bar and that is entirely proper, that is entirely as
it should be. But I think it would be wrong then for the Law Society – which at the end of the day
is a relatively small body, we are not talking about the 90,000 solicitors that you have in England,
or the 14,000 barristers that you have across the water. So it is a relatively small body and
bearing that in mind it is difficult to have too many different silos within the Law Society.
The ADT is, and always has been, entirely independent of that and I think that sends an
important message to members of the public, that if they make a complaint it is to an
independent body which is effectively created by statute and is run as a Government body, not
as a body which is any way tied in with the Law Society. Personally, I think that is exactly the
right message to send out.

1485

1490

1495

Q117. Mr Robertshaw: Just to understand this issue of conflict again, and having a body of
five, and the point that Mr Chair has explained about having in any hearing the importance of
somebody from OFT and somebody from the Law Society: do you from time to time find yourself
in a position where you are so conflicted you cannot take a judgment on something?
Mr Scott: We do find cases where individual members –

1500

Mr Callin: I do, in particular. Mr Wood obviously is retired from practice and I am still in fulltime practice, and certainly on a number of cases I recuse myself because the party before
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1510

either the complainant or the advocate is in some way connected with my firm, or I have been in
some way involved in matters. So I do recuse myself on probably quite a lot of occasions. But
equally, without trying to blow my own trumpet, I think it is helpful that I am there to assist with
up-to-date practice on the tribunal just in general meetings and matters of that type.
Mr Wood: And the conflicts can arise from time to time simply because we live on a small
Island and we have family members who know other people. So if we finish too close, we are
absolutely strict about it.
Q118. Mr Robertshaw: Have you found yourself in a position where you cannot take a view
on something because unfortunately a number of members of the tribunal are conflicted? Or
has that not occurred?

1515

Tribunal members: Not occurred, no.

1520

Mr Callin: And if I could just add to what Mr Robertshaw has said, it is actually in the statute
that requires there to be at least one member nominated by the OFT and one member
nominated by the Law Society to be present together with the Chairman. That is not part of our
internal, that is actually the statute.
Q119. Mr Robertshaw: Thank you.
Does the Chair ever find himself in a position where he is conflicted?

1525

Mr Scott: Not as yet. I have not practised on the Island, I am a solicitor from across. But it
might happen one day, in which case we do have a reserve Chair.

1530

Mr Callin: The previous Chair, Mr Kewley, was conflicted on two or three occasions and he
stepped aside in favour of Mr Scott or somebody else.
Mr Robertshaw: Thank you very much.

1535

1540

1545

1550

Q120. The Chairman: Just picking up on the points that you have made about the
independence of the ADT, and something that I would be interested in your views on – and it
was certainly something that was raised in the Calcutt Report as well – how well the public are
currently aware of how our systems work around regulation of the legal profession on the
Island.
Mr Callin: I am not sure how well the man in the street, the man on the Clapham omnibus,
may or may not be. Certainly people who wish to make complaints against their advocates never
seem to have any difficulty. The clerk is available; there is information on the website. Advocates
do broadly make clear to anyone who wishes to make a complaint against them that they can
refer the matter either to the Law Society or they can make a complaint to the tribunal.
So I think that information is certainly out there. It is not a hidden behind a bush or anything
of that sort, it is in open sight; and people who are dealing with the profession on a regular basis
I think will know that.
Q121. Mr Robertshaw: Are you in a position if you get a direct complaint from a member of
the public to refer it back to the Law Society for their deliberation, because in your view it
should be considered by them rather than you?
Mr Callin: No, we have not. If a complaint came to us, in accordance with our rules we would
treat it as a complaint to the tribunal.
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Q122. Mr Hooper: What about the complaints that get to you that do not pass your initial
prima facie test? Do you find that is because – and I am just seeking a general view on this rather
than any specific comments – but do you find that they reach you because people are not aware
that they can complain through other routes? So say it is something that would fall outside your
rules, and outside what should really be treated as an ADT complaint. Do you find that those
complaints tend to come to you because people see you as the first port of call, or because they
do not understand there are other routes to go through?
Do you have some comment on that?
Mr Callin: I think we tend to find that most of the complaints which we dismiss for having no
prima facie grounds at all tend to be literally that, they have got no basis in anything, they are
not a complaint which would be justified in going before the Law Society or anything of that
sort. We have had matters which are nothing necessarily to do with an advocate but maybe
criminal in nature, and we have written and said, ‘This is a matter which you should …’ – for
example – ‘take up with the Constabulary. This is not a matter for the advocate, this is not a
matter for us, this is a matter which you need to pursue in a different direction’.
And in a number of complaints there is simply no genuine ground for complaint. If there is
any modicum of ground for it, we take a very conservative approach to it and we will look into it.
We will ask the advocate to respond, we do tend to be fairly proactive in that regard.
Q123. Mr Robertshaw: Do you then follow up that if you refer it back and say, ‘Please pursue
this.’?
Mr Callin: No, we do not feel we have any jurisdiction to do so, Mr Robertshaw.

1580

Q124. The Chairman: It is something we have already talked about but in terms of your
powers at the moment, particularly the actions you can take if you do uphold a complaint: one
of the recommendations of the Calcutt Report was to include a power to award compensation
to a complainant. What comment would you make about that?
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Mr Callin: At this stage the view of the tribunal is that probably would not be appropriate. I
think compensation is a matter which suggests some form of negligent culpability on the part of
the advocate and it is not really something we see as part of our jurisdiction or our role, to be
determining the question of negligence or awarding compensation for that.
I think if that was to be extended and the tribunal was to get a power to award
compensation, there are two issues: firstly, the tribunal would then have to consider how it
decided what that compensation would be, and the question obviously would be whether the
tribunal is properly equipped to make that determination. But also I suspect it would result in a
lot more challenges to decisions made by the tribunal simply because of the question of
compensation being payable, and advocates would I think probably take far more legal points in
challenging decisions of the tribunal in those circumstances. I think that would be counterproductive to the work of the tribunal, which is to deal with an advocate who is not behaving
himself or herself properly.
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Q125. The Chairman: Just exploring that a little bit more: in terms of the cases that you do
hear, how much of the complainant's case is based on not just irritation with what has happened
but that they do really believe there has been a knock-on effect and they have suffered loss?
Mr Callin: On the whole, very little. The vast majority of the complaints where there is a
strong basis for it, is that the advocate has done something wrong that has not necessarily led to
any particular loss to the person who is making the complaint, it has simply been bad conduct on
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the part of the advocate. That is why a fine seems the appropriate way of dealing with it in many
cases, not necessarily compensation.
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Q126. The Chairman: And in cases where the complainant has put forward their concern
about the advocate's behaviour, if they do not raise the issue of what the impact has been on
them, is that an area that you would normally question them on, or explore?
Mr Callin: I do not think so, no. I cannot think of any particular instance when that has
actually been apparent on the papers. I am not saying it has not been in any situation – trying to
cast one's mind back over a number of years – but I cannot think of any specific instances
recently where that has been, to me certainly, overly apparent.
Q127. The Chairman: Okay, did you have did you have anything else? (A Member: No.)
Was there anything else that you think at this stage it would be helpful to talk to us about or
let us know?
Mr Scott: I do not think so, thank you.
Mrs Purvis: No.

1625

The Chairman: Okay, alright. Well, thank you very much indeed for your time this morning; it
is very much appreciated by the Committee.
We will bring our hearing to a close.
The Committee adjourned at 12.25 p.m.
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in the Legislative Council Chamber,
Legislative Buildings, Douglas
[MRS POOLE-WILSON in the Chair]

Procedural

5
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The Chairman (Mrs Poole-Wilson): Good morning and welcome to this public meeting of the
Constitutional and Legal Affairs and Justice Committee.
I am Jane Poole Wilson MLC and I chair this Committee. With me, are the other members of
the Committee, Mr Lawrie Hooper MHK and Mr Chris Robertshaw MHK.
The Constitutional and Legal Affairs and Justice Committee is a Standing Committee of
Tynwald with a wide scrutiny remit. Today we will be hearing evidence on the topic of legal
services in the Isle of Man.
This inquiry is an amalgam of our previously announced inquiry into the regulation of legal
services in the Isle of Man, with reference to the role of the Law Society and the Advocates’
Disciplinary Tribunal, and our more recently announced inquiry into the process of becoming a
Manx advocate. This inquiry will also include consideration of the proposed Public Defenders’
Unit.
Before we begin, could I please ask everyone to ensure that any mobile phones are switched
off or on silent so that we do not have any interruptions. For the purposes of Hansard I will also
be ensuring that we do not have two people speaking at once.

EVIDENCE OF
Ms Jane O’Rourke,
Former Chief Executive of the Isle of Man Law Society

20

Q128. The Chairman: Thank you for attending today. For the record, could you please state
your name and the capacity in which you are appearing here today.
Ms O’Rourke: My name is Jane O’Rourke. I am appearing in a personal capacity but I am a
former Chief Executive Officer of the Isle of Man Law Society.

25

Q129. The Chairman: Thank you.
We have a number of areas that we thought it would be very useful to hear from you today.
Thank you very much for your submission that you sent to us.
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Without further ado, I wonder if we could start off please with the area of rights of audience
and the idea … well, we currently do have a standalone Manx Bar. I wonder whether we could
hear more from you about your experience of being a registered legal practitioner and some of
the differences between the position of registered legal practitioners and Manx advocates.
Ms O’Rourke: Okay. A registered legal practitioner does not have rights of audience in court.
The sort of work that I did was employment tribunal work. In fact, I did not go before a tribunal;
it was never my intention to appear in court or in a tribunal.
So I think it is probably fair to say that for most people, certainly for most consumers of legal
services, there is not really even an apparent difference. I do not think most people are aware
that such a thing exists as a registered legal practitioner. I think that for the most part firms
would want to employ registered legal practitioners because of their foreign law expertise. So
when I came to the Island, the employment law of the Island was some years behind that of the
UK and so some of the things that were being debated or brought into force here had already
become well established law in the UK.
So that was an area where it is a good opportunity to harness the skills and expertise of a
foreign lawyer who has come to the Isle of Man and can bring into play the experience that they
have got. Some practices do work the way the solicitors and chambers of barristers would work
in the UK, so that in some Manx advocate practices, advocates never intend to go into court,
they always do the role of a solicitor and other advocates within the practice would always do
the role of the barrister. So even within a firm, some advocates may take the matter from the
initial client interview straight through to court and others may hand over to the barrister within
the practice.
So it is not necessarily unusual to have a registered legal practitioner that does not go into
court because there are some Manx advocates who do not go into court.
Q130. The Chairman: You say from the consumer’s perspective you do not think the
consumer really would notice any difference or be aware of that difference.
Ms O’Rourke: Not really, no, and I am not sure that it actually matters to many consumers. I
think the whole issue of regulation, of any service, not just legal service, in any professional
service, is quite interesting. Why do you regulate services? Very often it is because you want to
protect the consumer’s interests.
But I think I have heard people talk about, ‘I’m going to see my lawyer’, and they are going to
see a conveyancing clerk. They are not a lawyer at all in the sense that you would understand,
and the consumer is perfectly happy to have a house conveyed by a conveyancing lawyer or for
all the work to be done by a conveyancing lawyer because if the work is done properly and in
time and to budget they really do not care. They just want the end result.
Do consumers care about the way in which a profession is regulated? Only really when things
go wrong and they are seeking redress.
Q131. The Chairman: On that issue of when things go wrong, could you talk to us a little bit
more about what the differences are between the regulation of registered legal practitioners
and Manx advocates on the Isle of Man?
Ms O’Rourke: So the ADT does actually have jurisdiction of registered legal practitioners,
which I think is something that is not widely known. I think it is thought that because of the
name, it only relates to advocates. That is quite interesting because I do not think the ADT have
ever heard a case against a registered legal practitioner.
The Law Society’s website does state very clearly that if work is being done by a foreign
lawyer there may be cause to have redress through the agencies in the foreign jurisdictions. So I
know that the Isle of Man Law Society website does direct people to the SRA, which regulates

__________________________________________________________________
40 CLAJ-LS/18
116

STANDING COMMITTEE, MONDAY, 15th OCTOBER 2018
80

85

90

95

100

105

110

115

120

125

130

solicitors, and also to the BSB, the Bar Standards Board, Bar Standards council, which regulates
barristers. I think there is also a reference direct through to the Legal Ombudsman, which deals
with any legal services that are being provided in the UK.
So if you had a registered legal practitioner over here, it is possible, if you wanted to make a
complaint against them, you could go to the home jurisdiction and use the complaints
procedures there. We have had instances where complaints have been made about a registered
legal practitioner operating in the Isle of Man to the home jurisdiction regulator where they
have thought that there was a greater level of regulation on the Isle of Man of that person’s
services and professional life. I think that it was felt at the time that actually there was a bit of a
gap there, and I do not think that gap has now been addressed, but certainly complaints can be
heard by the ADT here on the Isle of Man.
Q132. The Chairman: Just in terms of gaps, in the whole area of registered legal practitioners,
there seems to be some inconsistency about whether people register at all. So there seems to
be a situation on the Island where you can be a qualified foreign lawyer, you can come and work
in a firm on the Isle of Man and there is some inconsistency to do with the language in the
relevant legislation.
Ms O’Rourke: I think the language is very much ambiguous. It is not always very clear the
capacity in which people are operating and whether they are providing subordinate services to
an advocate who is themselves, so maybe they are sort of acting as a research assistant. They
may never have any client facing profile and so in that case, does it matter because the person
who is liable at the end of the day, both in law in terms of negligence claim and from a
regulatory a disciplinary point of view, is the advocate that is actually signing off the advice?
So it is true to say that there is a deal of ambiguity. I think there is also a bigger area over the
registration provisions in terms of what are we looking at when we say somebody is fit and
proper to be registered? What do we mean by that? Are we looking at a certain level of
professionalism or a certain level of experience? It is really pretty much an administrative
process and I think that I have heard one president of the Law Society say that really when it was
begun, the system was about acting as a warning to people. It was about warning people that
‘this is a lesser legal professional – this is just a registered legal practitioner; this is not a Manx
advocate’.
But now it tends to be used as a bit of a badge of honour: ‘I am a registered legal
practitioner.’ I suppose because there is such different consumer awareness about the
difference between the two, it does not really mean much to the people you might expect it to
mean something to.
Q133. The Clerk: Just to underline this, it seems that the legal system here is very much
bolstered by people from off-Island, whether as temporary judges or as lawyers working in
firms. It does call into question whether the Bar itself is fit for purpose at the moment because it
is not providing the services as you would expect a Bar to provide. All jurisdictions have foreign
people working in them, but there seems to be quite a large number of registered legal
practitioners who support the work of advocates’ firms here.
Ms O’Rourke: I do not have any idea how many registered legal practitioners there are at the
moment. When I was at the Law Society that was not the case. I think there were about 230
Manx advocates and the number of registered legal practitioners was considerably smaller than
that.
Again, I do not have the figures to say whether or not your statement is true. I think it is
certainly true to say that in certain areas we do rely on expertise from other jurisdictions. I do
not think that is at all unusual, given the way the Isle of Man economy is going and the fact that
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what we are often being asked to provide is niche areas of expertise and that is not always easy
to provide just if you have home-grown advocates.
When you think back to some of the people who are now our senior partners, there was no
requirement for them to even go to university. They may never have been off-Island and their
whole experience as a lawyer may have been on-Island as what we would call an apprentice
now. So I think you would have to question whether that was ever going to be a right fit for an
international and really very modern economic landscape.
Q134. The Clerk: So what proportions of advocates are qualified in England and Wales or
elsewhere? Quite a lot of them are, aren’t they?
Ms O’Rourke: They would have to be qualified to become a Manx advocate so they ought to
qualify as a solicitor or a barrister. We have a few people I think who in my day were qualified in
Northern Ireland and I think we have even got a couple who had their initial law degrees from
Scotland; but for the most part they have all got some sort of professional qualification from
England and Wales as a solicitor or barrister. That is in the rules.
Q135. The Clerk: Right, so there is nobody who qualifies any more just as an advocate here?
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Ms O’Rourke: No. It is interesting because that was the way that the legal profession went,
not just here, but in the UK as well. They are looking now, I think they have already started to
introduce apprenticeship schemes in the UK, where they are saying that, ‘Actually we don’t
necessarily just want university graduates; what we want is people that we can train on the job.’
Again, in the UK the legal landscape is changing so incredibly quickly and in so many areas, so
that things like education and training, there is quite a strong movement for saying that … and it
is partly driven by I think a consumer need. You have barristers who can be directly instructed by
members of the public, which was never previously the case – instructions always had to go
through solicitors beforehand; and you have got solicitors who have got rights of audience in
courts; you have got solicitors who are judges. I think many people are saying, is it really still
right to say that we have two very distinct branches to the professions: solicitors and barristers?
Why do we have all these overlapping requirements in terms of education and training? In fact,
would it not be better to bring the two together and would it not be easier for consumers to
understand; and for whose benefit are those distinctions?
So the Legal Services Board, who is responsible for the overall regulation of legal services in
the UK, introduced a little while ago a consumer panel. The consumer panel is made up of some
pretty formidable people who are there simply to represent the interests of consumers of legal
services. They have had a massive impact on channelling into the Legal Services Board how the
profession should be regulated, how training should be undertaken and so you have got all sorts
of things now being put forward in the UK which are becoming pretty standard, which back in
the day would have been thought to be outrageous – such as, you must be told absolutely
ambiguously how much the case is going to cost you when you take it on and if they cannot tell
you unambiguously, then there are going to be pinch points throughout the matter where you
will be told; and there will be references online, so when you go to look for your legal provider,
much in the way you would for lots of other services, you will be able to see very clearly the sort
of experience of that lawyer, the indicative costs of that lawyer, in the way that doctors are
being pushed to publish how many operations of a certain type they have done and success
rates and that sort of thing. The whole push and thrust coming through the Legal Services Board
from the consumer panel is all about saying, ‘What is the purpose of your regulation? If the
purpose of your regulation is to have a better qualified legal profession providing services that
people actually want in a way that they actually want them, at a price that they can afford, then
you need to restructure what you are doing.’
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Q136. The Clerk: So what is the point of having a Manx Bar if everybody is qualified in
England and Wales and are competent lawyers and are regulated by their home jurisdiction?
What is the point in having a Bar at all?
Ms O’Rourke: Well, that is a very big question in the sense of what is the point of having a
Manx anything, isn’t it? Certainly in my time at the Law Society, one of the things I did constantly
query was what is the point in having a Manx legal services regulator?
I think the point in having a Manx Bar is that our laws are different. I think that is important.
They are not significantly different in some areas, but they are different. I think that local
consumers would want to talk to local professionals. So yes, it is true you might have, say,
Liverpool solicitors setting up here, it might be easier for them to do, but I think there are
various arguments to be said about independence and resilience. Should we have home-grown
professionals? I am of the view that we should and I think lawyers are amongst that.
I think that if you look at any of the First Deemster’s decisions, he would very much make the
case for saying that what happens in the UK is of great persuasive authority, but you are a
separate jurisdiction and the cases that are made here are peculiar to the Isle of Man. So to that
extent, I think there is a very distinct identity to the Manx Bar, but whether or not we should
have a separate regulator or whether all the regulatory functions need to be done here … So for
instance, I know that you have heard from the Law Society and there was much talk about
conciliation. In my time, we had quite extensive discussions with the Legal Ombudsman as then
was, and we signed a memorandum of understanding with the Legal Ombudsman. Our objective
at the time was to try to introduce into the Isle of Man the Legal Ombudsman Services. It is a
call-centre operation out of Birmingham. It would not make any difference to them, frankly,
whether they were getting calls from Douglas or from Birkenhead, and we felt that there was
quite a lot of synergy. The Law Society at the time felt there was quite a lot of synergy in doing
that.
Unfortunately, there were political reasons in the UK that it was felt that it was a bit too
domineering to proffer that service in the UK for a legal service which was not UK based, and it
never happened. But we did have a very close working relationship with the Legal Ombudsman.
One of the things that our memorandum of understanding did was to say, ‘If you ever get
complaints about people who are practising in the Isle of Man, it would be great to have some
information about that so we can pick up on some trends.’ So I think there are things that are
done in the UK that could very usefully be easily applied over here.
We also had a very close dialogue with the Scottish Law Society. They have quite a significant
executive. I was constantly looking for ways that the regulation could be more effective without
having to reinvent the wheel, because we are such a small jurisdiction and the costs of
administration are so high. It has to be a balance between what is realistic and what is effective
and what you are trying to achieve.
Q137. The Clerk: So the obstacle to having the Ombudsman in Birmingham look at Manx
advocates came from the UK, not from here?
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Ms O’Rourke: From the UK, not from here. So we did execute a memorandum of
understanding, in the hope that the next step would be that we would be able to offer Legal
Ombudsman Services, so that we would be able to roll that out and in fact what we did at the
time was we strengthened the conciliation scheme that the Law Society was running.
Realistically, we just could not really afford to set up a Legal Ombudsman scheme for the Isle
of Man to run on its own, but we strengthened the conciliation scheme by employing somebody,
who was not employed as an employee, but engaging the services of a completely independent
conciliator who had a long tradition of being a conciliator on the Isle of Man, who had a very
credible track record.
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Q138. Mr Robertshaw: Given that it was the UK’s discomfort with regard to applying the
Ombudsman to the Isle of Man, would you see any purpose or reason in trying to revisit that and
get a review of it?
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Ms O’Rourke: Yes. The Legal Ombudsman has changed a lot since then. They have got a new
chief executive and they have got a new team in place. As I say, it is really difficult to understand
the pace of change in the UK, unless you are in that world, because it is every day something
new is coming forward. I know that it was always on their agenda that they would be able to
extend their range to other jurisdictions. Whether or not that is still on the agenda or it has been
pushed out by something else, I do not know but I think certainly for all I know that dialogue is
still maintained, I do not know.
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Q139. Mr Robertshaw: Would there be any way that we could look at a summary of the pace
and activity of change, without trying to look at the whole landscape in the UK? Is there some
point of reference that we could find that would guide us and say, ‘This is what’s happening and
this is the pace of what’s happening.’

255

Ms O’Rourke: Yes, I think if you or maybe your Clerk could sign up to any of the publications
that come out on a very regular basis. There is normally an executive summary of things that are
hitting the headlines. I think in terms of just an ongoing flavour, the professional bodies will
produce annual reports. They are very useful.
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Q140. Mr Robertshaw: From my perspective and understanding, which might be very
limited, there seem to be significant barriers to moving into the Manx Bar as a Manx advocate,
that perhaps are perhaps artificially high. Is that interpretation or understanding unreasonable,
or is it fair?
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Ms O’Rourke: There is certainly a barrier in the sense that it is a training programme that is
not that easy to understand. A lot of work was done by the Education Committee when I was at
the Law Society and I have no reason to doubt that that has stopped. Basically, it goes back to
the way in which people used to learn their law.
So the Inns of Court in the UK were established – there were four Inns of Court in the UK. If
you want to be a barrister you have to be a member of one of the Inns of Court and you have to
have dinner a certain number of times in the Inns of Court before you can be called to the bar.
The reason for having dinner was not just to eat; that was how you acquired your law. You
chattered about people’s cases and you spent time on an unpaid basis doing pupillage with a
barrister and you would accompany him with cases. Bit by bit you would acquire your law and
much the same way here, when Manx advocates started out as apprentices, they would be
acquiring their law in an informal manner.
So we have very few Manx law textbooks. Thanks to Deemster Doyle we have a book about
criminal law. Putting together a tome that is ‘Manx Law’ has not happened. There are various bit
and pieces that have been reduced to writing.
So there has come into existence a system within the Law Society and it has been formalised
quite considerably, but back in the day it was a set of notes that got passed around that
contained the information that you would need to pass the Manx Bar. Over the years, this
became codified to a certain extent and that was then supported by a whole range of classes
that were done by the Law Society where existing practising advocates would do lectures. Then
past papers became available so it is possible to see what exams had looked like previously.
There has been, as I say, a very big push at the Law Society, or certainly in my day, to try to
make that training and that education process much more transparent – much more ‘codified’,
really is the word that I want to use. So that you can say if you want to pass the Manx Bar and
you want to understand Manx law, you need to read those books. We have got a very significant
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body of case precedent which is now available online, which is very helpful. Anybody sitting the
Manx Bar that did not read those cases would be foolish because they obviously have a lot of
the information.
But part of the difficulty is of course that the Manx Bar is not set by the Law Society. The
Manx Bar is outwith the control of the Law Society and because of what I said to you before
about the pace of change in the UK, and the push in the UK to combine the training for lawyers,
there was always a feeling that it would be silly to revamp the examination part of the education
in the Isle of Man until it was known what was going to happen in the UK.
The difficulty with that is that I do not think you are ever going to get to a final point in the
UK. I think the UK is always going to keep on changing and changing. So at some point somebody
here has got to say, ‘We’re going to plunge in at this point and we’re going to change the exams
at this point.’
But certainly that is a barrier – there is no doubt about it.
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Q141. The Chairman: Can I just build on that, in terms of the nature of the Manx Bar and the
education at the moment, and going back to what we were talking about earlier on, about the
fact that there are people, there are members of the Manx Bar who never go into court because
they choose not to, they choose to practise in a different way, and then there are registered
legal practitioners who never pass the Manx Bar, who are in the Isle of Man providing legal
advice on Manx law.
So I am interested in your view on whether the Manx Bar as it exists or that education
programme and those hurdles are fit for purpose for a modern economy with the range of legal
services that are on offer or whether you would suggest developments and changes that would
better fit a modern legal economy.
Ms O’Rourke: Well, I think it is two things really. I think the registration of legal practitioners
is something that does need to be addressed and has been raised for a considerable number of
years. I am trying to think of the date of my registration. I am guessing it must have been over 20
years ago when I was a registered legal practitioner, and I remember having the discussion with
the Registrar about whether or not I should register. I felt I absolutely should register because I
did not want to be caught out, but it was far from clear at the time that I should register. I
remember arguing the toss about why I should register and having a discussion about it and
there was a real lack of certainty on both of our parts about whether or not it was really
necessary or was I just doing a belt-and-braces job?
I think there has been some development since then. I think there has been some clarity
since then, not least because, at the Law Society, they have been quite keen to try and get some
clarity about it. I think that the regulation of foreign lawyers in this jurisdiction is an important
matter but I am not sure it is one that is necessarily linked up with the education of Manx
advocates. Although, if you had a clearer education programme, what you might find is that
RLPs would convert to Manx advocates more readily because it is an easier, more obvious thing
to do.
So if I come across, say, as an experienced solicitor and I have been a partner maybe in a firm,
the last thing I want to do is really to start scrabbling around and relying on student notes, and
do I really want to put my credibility on the line to take an exam that I am not so sure about?
Supposing I have only ever done commercial law, but to be a Manx advocate I have got to do
family law and suppose I am not very good at family law.
So those issues are quite interesting and I know that you have talked to the Law Society
about practice certificates, which again is another issue that is not a new issue. It has been
around for a long time and one of the issues that we had discussed at the Law Society was
whether or not you should have a limited practice certificate. If you know you only ever want to
do commercial law, and particularly in the context of a converting RLP – I come across as a
commercial partner, I am only ever going to do commercial law. There is no way I am ever going
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to want to step into a family court. Should I not be able to get a Manx advocate’s practising
certificate which confines me to just doing commercial law – much as the way, I think you had
explained by Mrs Unsworth, that if you are in the AG’s Chambers you can have a certain
restriction on how you practise. So you can become a Manx advocate, you can only ever do that
prosecution work, you cannot do anything else. So it is kind of a precedent that has been set.
I think that is an area that would reap further work, but hand on heart the Law Society have
not only put a lot of time but they put a lot of money into this. They have commissioned a
consultant who works in the UK doing legal exams and a programme was really ready to fly, but
as I say the education programme is not, in terms of examinations, within the control of the Law
Society. So to set up an education programme without having any control over how that would
meet an examination would be foolhardy.
So it really does need either the exams to be brought in-house to the Law Society, but you
know straight away what is going to happen then: the allegations are going to come thick and
fast that ‘Well, of course you want to examine your own people!’
So then you say, ‘Okay, so it has to stay out of the Law Society.’ Do you actually need a more
independent Law Society or an independent regulator or do you need an education programme
to be devised by the people who were devising the examination – their academics in the UK and
the First Deemster here? It is a big programme of work. A lot of the groundwork has been done.
It is just a question of getting things over the final hurdle, I think.
Q142. The Clerk: Is it such a necessary thing to have exams at all, given that they are all
qualified lawyers already?
Ms O’Rourke: Well, I think certainly there is an argument you could make to say, do they
need to be examined on anything other than the Manx differences? (The Clerk: Yes.)
(Mr Robertshaw: Exactly.) I would be a very strong advocate, no pun intended, for having very
clear advocacy … not necessarily exams in a sense, but assessments. Again, this is a very big
bone of contention in the UK, where they are introducing advocacy assessments for people at
the bar and it is kind of just accepted now that if you want to deliver legal services, you will have
to have some sort of advocacy training, you will have to demonstrate that you can do it. It is
fairly obvious.
Again, back in the day, when you did your pupillage as a barrister at the end of the first six
months, you were allowed to go to court and you were a guinea pig for somebody, some poor
person, and you were usually given some relatively minor, to you or your chambers, offence but
for a person maybe something quite serious. But that was how you found your feet and certainly
the benefits of being in court, in a real court situation with a real client and real consequences,
are very important. I know that the Law Society did introduce a shadowing system for legal aid
work, to get on the legal aid panel.
So yes, the actual practice of standing on your feet is really important, but I think also some
academic assessment of that. Again, I think credit has to be given where it is due: a lot of work
has been put in to bringing across barristers from the UK to do specific training sessions and
there have been moots. The judiciary have been very co-operative in presiding over moots,
which are mock trials basically. I know that a huge amount of work has been done on a
completely voluntary basis for that by members of the Education Committee – really staggering
amounts of work.
But I agree with you that maybe a full set of exams covering all of the legal education that
might already have be done are not so necessary, but something really focused on what we
want as a Manx market. So for instance, I have always felt there should be a very strong paper
on regulation, as regulation and compliance is a big element of what we do in the Isle of Man.
We have a significant e-gaming sector, we have got e-businesses and regulation of data
protection and that sort of thing, to me, is really … If I was setting an education programme now,
regulation and compliance would be very much to the fore of what we did.
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Q143. Mrs Poole-Wilson: Can I ask about that idea of regulation and education? It seems to
me there is a hurdle to become a member of the Manx Bar, which is your right to practise, and
then that is it. If you are in another jurisdiction, your qualification is in another jurisdiction, quite
often you are required to submit and renew your practising certificate and so on. So I suppose
there is the question of what do we want in the Manx legal economy, in terms of admission to
even start practising. I think what I am hearing you say is we might not need a full set of Manx
Bar educational exams for everybody, because it is perfectly possible that somebody is qualified
and very experienced in another jurisdiction and in moving to the Isle of Man wants to only
practise in certain restricted areas and therefore they should be able to access that; and the
other benefits of being in this market, such as being able to own a firm or be a director or
partner, provided they demonstrate competence in the area they are going to practise.
The secondary element is: for all of our practitioners, what do you think we should see in
terms of ongoing standards, education, regulation? How much do you think that should be
prescribed, regulated, more done about that?
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Ms O’Rourke: I am a fan of regulation if it is effective and I am a fan of regulation if there is a
clear purpose and objective, which you can then measure as to whether or not it has been met.
I know that one of the difficulties in the UK, with their enforced CPD programme, is you might
have a certain number of units to make up. You might be a commercial practitioner, but because
you have got x many units still to make up, you do book yourself on to a family conference or
something that is not really related to your area of work. You have got your CPD units, but it is
not really effective, it is not making you a better lawyer, in the sense that your commercial
clients are going to benefit from. Although, there is the bigger argument to say that actually all
of those training courses will bring particular benefits and skills and understanding of clients.
So I think I am against the traditional and you must do x many hours. I think the Law Society
really tried to say that you must do appropriate CPD and you will know what the appropriate
CPD is, and there was always an argument about saying that we should make this compulsory;
but then it is how you police it and how you enforce it. Training opportunities are not as
widespread here on the Island as they are elsewhere, but lots of people do travel across and
there isn’t any reason why you could not use Skype or any of the webinars that are available.
So I think probably we do need to do more here, but what would be quite interesting and
obviously I have been away from the Law Society for some time, most professionals now see the
need to be current for their own sake and for the sake of their practices, not because they are
trying to tick a box and it may well be that an audit of CPD would demonstrate that actually
sufficient is being done, or maybe it is something that actually would bear scrutiny in an ADT
report. If they were able to demonstrate trends and things maybe they could say something like,
‘It’s become apparent to us that really regardless of the sort of work you do, there’s an issue
here that people will benefit from ongoing training,’ whether that is communication or timely
correspondence or clarity of expression, whatever. And that might be something that could
inform the CPD programme, possibly.
Q144. The Clerk: Rather than have everybody having to go through this particular hoop,
whatever they do, would it be possible to organise CPDs that were occasional, on the basis of
legislative change?
So, if you have the Equalities Act a certain range of practitioners would be expected to do
CPD on that Act (Ms O’Rourke: Yes.) because you have rewritten employment law, and you have
written a lot of other things. So instead of focusing on hours, which is a box-ticking exercise, you
would actually have the Law Society or an authority say, ‘If you wish to continue to practise you
must demonstrate familiarity with this change.’ (Ms O’Rourke: Yes.) Is that possible to organise?
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Ms O’Rourke: Yes, I think it is not only possible, I think it is done to a certain extent and I do
not know how widespread it is now, but certainly when I was at the Law Society, there were
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regular sessions which were called ‘Lunch and Learns’. Basically, if there had been any significant
changes in any particular areas, speakers would be invited in to talk about them. If there were
particular projects – I remember when we were talking, before the Equality Act was even really
significantly on the books, we started to talk about how people access justice and how you
would access support if you were in a police station, if you had been detained in a police station
and we would bring mental health experts in to talk about that, experts in autism. There is
regular training in mediation, there is regular training in family law, there is regular training in
the courts’ procedures.
So there is already a programme of regular training and I agree that, as I say, I am not up to
speed with what the current programme looks like, but I am sure that it is on the Education
Committee’s agenda that they would look at what training was needed.
On the legal aid side of things, I know that there is a regular dialogue between the certifying
officer. But yes, I agree that more useful ways of CPD than simply hours could be done and that
could just be an extension of the existing education programme.
Q145. Mr Hooper: The challenge you have at the moment, though, is that that CPD, that
education programme is not enforceable. So if I am a Manx advocate and I choose not to attend
regular updates and training, there is no sanction; I can still be out there giving legal advice and
practising in a way that may not be current and the Law Society itself has no way of enforcing
that. (Ms O’Rourke: No.)
Even less so, if that is possible, over the registered legal practitioner approach, because they
are not even regulated over here. I know you have mentioned that the ADT covers both sides,
but my understanding is that the ADT is restricted only to professional misconduct; it cannot
deal with service quality, for example. When you are talking about the conciliation service the
Law Society offers, again that will be focused, I suspect, more toward member firms and
members of the Law Society – Manx advocates – rather than registered legal practitioners,
because again you cannot …. I know you cannot force someone to access that programme but it
is probably more difficult to force or to encourage someone who is not even registered here,
who is regulated by the SRA across, to participate in local regulation, if that makes sense.
Something you said right at the start really interested me, when you talked about confusion
in the mind of the consumer; about actually when you are trying to consume legal services you
do not really know whether your lawyer is an advocate, a legal practitioner, a clerk and actually
at the end of the day it makes very little difference to you as the consumer, provided everything
works. In your experience, did you find that people were often surprised to find that their legal
practitioner, their lawyer was not regulated by the Law Society? So if they came up against a
hurdle or had a complaint or an issue and they were told, ‘Actually, they are not regulated
locally; please refer your complaint to the UK Solicitors’ Regulation Authority or in Scotland …’
Did that happen regularly?
Ms O’Rourke: It did not happen regularly, as far as I was aware. There was just one instance
that I can think of that was a fairly serious matter: it related to client monies going missing and
there was a very clear belief in the UK that there would be a regulator here looking at that and
obviously there was not.
I think, when you say ‘when people found out’, generally they did not, and I think that is also
quite interesting. People would normally say ‘my lawyers are …’ and then they would name a
firm. Some criminal practitioners would say that they had a specific client list and they would be
asked for in particular, not their firm. But I think that for most people they would say that it was
a firm and I think the thing that was a bit confusing there was that if you wanted to then take
the firm to the ADT, you could not. I think that was a bit surprising for some people.
I think that, given that the way regulation really is pushing out, it is a little bit odd really that
we’re saying that we are regulating individuals rather than firms, when so many practices now
have compliance departments which are not advocates, but advocates will be held responsible
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for the work of other people within the organisation that it is perhaps unreasonable … You
would expect the firm, you would expect decisions to be made at board level or partnership
level and that the firm would be held accountable, the practice would be held accountable.
I think that, personally, would be a stronger way to go. I think it would be a stronger
regulatory model. I think it would really push home the fact that everybody in the practice is at
risk, as opposed to an individual being at risk. It takes away the danger of operating in silos – ‘It’s
not me that’s going to go to the ADT; it’s you.’ I think that you have that shared sense of moving
forward, and I think that probably most practices would operate like that in any event, and so
therefore it is quite difficult then that someone has got to fall on their sword when it comes to
the ADT that it is one person.
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Q146. Mr Hooper: So do you think there is a case for expanding or splitting the regulation to
say we regulate firms in this way to cover these risks and we regulate individuals in this way to
cover slightly different risks?
510

515

520

525

530

Ms O’Rourke: Yes, again you have got to look at the whole business model really for the way
in which legal services are delivered. In the UK, you do not have to be a lawyer to be in a firm
that is delivering legal services and there is a very strong sense that that one-stop shop is quite
important in a commercial sense – there is the consumer sense as well, but in a commercial
sense it is quite important. So if you look at how business comes to the Isle of Man, I think
accountants and lawyers are recognised to be important gateways to business and one-stop
shopping is quite attractive to some people.
If you look at the financial crisis some years ago in Iceland, they decided that the absence of
women on a board meant that boards were actually quite keen on taking risk that was
inappropriate and they introduced quota elements for women on boards. What they discovered
was that the risk appetite in banks changed quite considerably and that better lending decisions
were being made. I think there is a lot to be said actually for having people who are not lawyers
in a legal firm and people who are lawyers in, say, an accountancy firm. I think that there is a
real robustness that comes and a resilience that comes from having a mix of disciplines making
business decisions. Not giving the legal advice but making the business decisions and so looking
at things like, ‘What is it the consumer needs; what are our future training needs; where do we
see our positioning in the economy?’ I think that we are really missing a trick in not having that
ability to bring those strengths together at the moment.
Q147. Mr Hooper: One last question on this then: do you see that the regulation of the
firms – not the individual lawyers, but the firm as a whole – could possibly be undertaken in the
same way that regulation of other financial services firms is undertaken by the FSA, for
example? It does not necessarily have to be lawyers.
Ms O’Rourke: I think that is a possibility.
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Q148. The Clerk: So would you favour all people delivering legal services to have the same
regulatory supervision? It would not matter what your qualification was; you are actually
delivering a service. So if you are somebody in a firm delivering legal services, then regulation
should apply to you, with the same standards.
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Ms O’Rourke: You take that one step further. As I said before, although I have been a
regulator in various roles, I have always felt that regulation only had a purpose if you were clear
about what your objective is and you were effective in doing that, and that if you were not really
sure why you were regulating, then it was pretty pointless and it was a hindrance to a
commercial endeavour.
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I have always thought that with an island like the Isle of Man, it is a really difficult case to
sustain that we have many regulators, when for me the purpose of regulation is two- or maybe
threefold.
One of the primary purposes in regulating is to make sure that the person that is doing
whatever the service is, or business they are providing, is fit and proper. What do we mean by fit
and proper? Really we mean they are honest. Why do we want people to be honest? It is
because we do not want them to be a risk to the reputation of the Isle of Man, and because we
want them to treat consumers fairly.
Now, that is a very simple regulatory framework, but really everything else to my mind hangs
off those things. If you have somebody who is fit and proper then they are going to make sure
that client monies are properly accounted for. They are going to make sure that people are
treated fairly. They are going to make sure they have got an appropriate complaints procedure.
If we want the reputation of the Isle of Man to be protected they are going to do all they need to
do in terms of due diligence of clients. They are going to make sure that all their moneylaundering procedures are going to be in place and if they are really concerned about
consumers, then they are going to make sure that they do the CPD that their clients need them
to do to make sure they understand the issues, to make sure that they write and speak clearly,
to make sure that any complaints that come through, maybe about perception not about reality
but they are as valid as though they were reality. So to me, those very simple regulatory
principles could easily be applied to all professions by one regulator.
Now, you may need some expertise within the administration, so that if you were going into
an accountants’ firm, you would need to have somebody who had specific financial services
experience. But we have already seen that there has been an amalgamation of regulators with
regard to pensions and financial services and we have already seen that with regard to the nondesignated businesses. The FSA have assumed responsibility for some other professions, and
indeed advocates were offered the choice whether they want to be regulated in that regard by
the FSA or the Law Society, and I am not sure, but I think some people did opt to be regulated by
the FSA.
So again, in terms of precedent we already have a couple of examples where a single
regulator has proven itself able to regulate across a range of professional services.
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Q149. Mr Robertshaw: Just expanding Lawrie’s questioning just a little bit further, with
regard to outcomes. If it was that the practice as a whole was responsible, rather than the
individual practitioner, would that result in further specialisation and firms migrating away from
areas they were uncomfortable to deal with or is that specialisation happening anyway?
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Ms O’Rourke: I think there is an element of specialisation. I think there are still some very
general practitioners. Again, if you look at the history the Manx Bar, we did not need specialist
advocates when we were looking at setting up the Law Society, because we did not have
international business. We did not have niche markets of commerce. It was people that just had
regular legal problems that needed dealing with. So it might have been that today you go to see
your lawyer about buying a house and tomorrow you go to see a lawyer about a will, and then
the next day you go to see a lawyer about getting divorced, or maybe you have set up a small
business and you want some help in setting up a partnership agreement, something like that. I
think they tended to be much more domestic, so that the reason that you had this general, if
you like, GP-type status for Manx advocates was because it reflected what consumers needed at
the time.
I think that as our economy has become more sophisticated, so the response from legal
practitioners – some legal practitioners – has been that they operate in those niche markets.
Whether or not setting up a regime where you regulated the firm, in fact I think is quite
interesting actually, because I suspect lots of practices believe they are regulated as firms, and of
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course you do have incorporated practices and there are specific rules about incorporated
practices where they do operate as legal entities.
And so I suppose it is the word ‘regulation’, really. Are you talking about day-to-day how-youdo-your-business regulation or are you talking about disciplinary enforcement? If it is the latter,
then maybe it is always going to be appropriate to retain an element of personal responsibility,
so that if one person goes rogue in the firm and steals all the client money, is it ever going to be
appropriate to say that he or she should not be on the hook, that it is the firm that is on the
board because the process allowed that to happen? I think people would generally say no, you
would want some way of really getting that person out of the profession.
Q150. Mr Hooper: But then comparing that to say the way that CSPs are regulated or
accountancy – I am regulated on accounts myself. I am regulated as an individual and if I was in a
firm they would be regulated, so if there was a breakdown in client money procedures there the
firm would be taken to task over any failings on the firm’s part and I would be taken to task over
any failings on my individual part. So that model works elsewhere. (Ms O’Rourke: Yes.) It should
work for lawyers as well.
Ms O’Rourke: Yes, I agree.
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Q151. Mr Hooper: One other question I was going to pick up on actually was you said that
when the Law Society was set up, obviously it was a different age, a different world back then.
As we have seen the legal profession evolve, we have not really seen the Law Society itself
evolve. It is still run by volunteer members. It still acts both as a regulator and as a trade body.
Do you say that now then, because … I don’t want to say the world has moved on, but
essentially that is where we are at, that it is time now that really the Law Society itself needs to
look at the way it is structured and say, ‘Right, there are some inherent problems with the model
that we currently have’?
And if there are some inherent problems, what would you say the key ones are that we
probably need to be teasing and trying to address?
Ms O’Rourke: Well again, I would say that they did look at that and they did say they wanted
change. So I think that my appointment back in 2010 was really very radical, and for many in the
profession that was a very difficult pill to swallow – the fact that somebody who was not a Manx
advocate was effectively in a position of some authority in respect to the Society. That, I think,
should not be underestimated: that that was the Law Society of itself deciding on a change
agenda.
One of the difficulties is that change agendas are very useful if they are sustainable, and
because the president changes every two years in the Law Society then it is very difficult to have
a long-term strategy that necessarily will get buy-in from all subsequent councils and presidents.
So I think, I would not underestimate how radical a step that was when it was taken.
I think very clear areas were identified for making changes, but of course the ability to
actually deliver the change lies outwith the Society. One of the jobs that I had was to really
consult regularly with politicians and regulators in other jurisdictions. I went to the European
regulators conferences every year. I visited Scotland probably twice a year; Northern Ireland; the
UK. I was regularly in the UK talking to regulators. That was all being paid for by the profession
who were keen to see what was happening in other jurisdictions and to take those changes on
board.
So we just take the one we have talked about, education for instance, and that I think feeds
into your questions about how you become a Manx advocate: education sometimes is dismissed
but actually education is a gateway here – the training programme and the exams. As I say, a lot
of time and money was expended there, and I think that the Law Society went as far as it could
go and was powerless really to do any more. I know that I myself made many representations
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about the way in which the ADT operated and the transparency with which it operated and how
unhelpful it was for us as a regulator not to have information that would help us regulate more
effectively. We were limited in our ability to do anything other than make those representations
to try to have the discussions. It was not always very successful to try and have the discussions.
So, I think that there really is a genuine understanding in the Society that change needs to
happen. But I think that maybe appetite became less strong when the time and effort that had
been put in did not really yield any results. So that ability to be self-determining to a certain
extent hit a brick wall really.
Q152. The Chairman: Just to build on that, obviously we are looking at is this whole process
now and your evidence is part of that. What do you see are the things that would help the Law
Society? Can you give us some specific pointers as to what would enable the sorts of changes
that you think would be helpful?
Ms O’Rourke: I do not feel very confident about talking to that, because I suspect there has
been a lot of change since I was there and there may be conversations that are ongoing that
were begun a long time ago. But I think certainly an exercise like this is very useful, because it
makes plain to people, or to some people, just the limit of the Law Society’s powers.
So yes, there are things that they could do internally differently, but actually the big things
that people want them to do are not things that they have power over. So I think just that, first
of all, it is opening up the discussion about what they can and cannot do, before you get to what
they should do, and I think a more open dialogue, a more open understanding based on the
facts, with Tynwald, the guys in charge. The legislation is you, and it is the legislation that really
controls what happens.
But I think maybe there also needs to be a clearer understanding of what is required of the
legal profession. What is it that people want the legal profession to be? There could be a great
deal of thought and effort goes into RLP regulation, but does that matter? I am not sure as a
consumer … Well, I am fairly sure that actually it does not matter. It does not matter, as a
consumer of legal services, whether somebody is qualified here or somewhere else, as long as
they are competent to deliver to me, honestly, at a fair price, the service that I need within a
reasonable timescale that will help me resolve my difficulties, and I do not really care what they
are called.
So is that the conversation that needs to be had and is it an organisation like the OFT, for
instance, who already has a role in legal profession in that it nominates two people to sit on
ADT? Should the OFT become the consumers’ champion? Should we have a consumer panel of
the sort that they have got in the United Kingdom? Should there be some sort of committee or
forum set up to have a look at, ‘Well, actually, what do people need in the Isle of Man in the way
of legal service?’ I suspect you will find that there are some very disparate groups.
So you will find that there are some international businesses that may need some very niche
services and there will be domestic needs, which are never going to be met by those niche
services and need to be met by your home-grown Manx advocates.
But really trying to formulate what changes are needed and what new regulation is needed is
impossible until we say, first of all as a Society, ‘Tynwald, this is what we think our community
needs.’ How will you find that information out? You are going to have to discover that from the
consumers. And how do we best protect those consumers? Regulation is really about consumer
protection at the end of the day – how we best protect those consumers in line with other
regulatory principles that we have got going in the Isle of Man.
Q153. Mr Hooper: Just to pick up on that, you reference ‘the guys in charge’ as being
Tynwald. Tynwald obviously sets the policy direction, but it is the executive that deals with the
day-to-day operational.
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Ms O’Rourke: It was really the legislation I was thinking of.
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Mr Hooper: Yes, but my question really is who within the executive do you see as being
responsible for actually delivering that change? So from the Law Society, when you were
lobbying, who was it within Government, not within Tynwald necessarily, were you liaising with?
Ms O’Rourke: Anybody who would listen to me! (Laughter)
Q154. Mr Hooper: There was not one overriding … in charge?

710

715

720

725

730

735

740

745

750

Ms O’Rourke: No, I regularly spoke to the Chief Ministers; and Treasury obviously were very
important because of the legal aid implications; the Cabinet Office. We regularly did roundrobins to all MHKs and MLCs. We would invite them to any events that we had going, just really
to enable them to understand. We would have a regular speaking slot at the State of the Nation.
It really was about trying to get the message across.
It is not a very easy message to understand, because if you have a constituency where maybe
the only issue you know about the legal profession is somebody who feels they have been illserved by a legal aid case, then that is your focus and so understanding the barriers to becoming
a Manx advocate really is not going to hit your headline. But if you have got somebody who says,
‘I’m finding it very difficult – I have got my businesses in America and in Germany and in the Isle
of Man, and I’m having to go all over the place. Wouldn’t it be great if I could just have one
internationally recognised lawyer?’ – that is a very different issue.
So yes, I spoke to many.
Q155. Mr Robertshaw: You have eloquently expressed your frustration with us, and we were
listening very carefully. But you did say one thing which I would like to pick up on, in terms of
being frustrated about change, in the sense that during your term of office you were trying to
engender accelerated change, but then you said there was a change of president. (Ms O’Rourke:
Yes.) Is the process of the elections within the organisation something that should be looked at
and is that completely within the remit of the Society itself?
Ms O’Rourke: Yes, and again, it was being looked at and so what happens is that the vicepresident generally becomes the president and Council agreed that they would try and have a
rolling agenda that was not set in stone, but the direction of travel was agreed – I do not know
whether that is still the case or not – so we felt that we could, whilst somebody was on Council
and not in the position of president, agree the direction of travel.
A lot of change was made and I think that the primary change when I was there was to try
to … My job, I used to explain to Council, was to keep them clean so that I would deal with the
stuff that would otherwise make them conflicted in any situation, and we were trying to
establish processes and procedures that would really keep them clean so they can make
decisions in principle and decisions on policy, and that I would be involved in the decisions
relating to individuals, to try to get around some of the conflict. It was not always possible but it
was an understanding that that was the way.
So I am answering your question in a round-about way – I think it is possible to do something
about it, and I think the internal constitution of the Society is up for review. There is no doubt
that that is the case, and maybe you could do that in a way where you said, ‘Okay, you can carry
on having a two-year elected president to do, I think … somebody described it as a trade uniontype activity, so that your term as the president but there would be another mechanism
whereby you would have the regulatory function maybe split out, either within the Society or
externally.
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Q156. The Chairman: We have mentioned the Advocates’ Disciplinary Tribunal a couple of
times and I suppose, just focusing on that for a minute, what changes do you think would be
helpful to the Advocates’ Disciplinary Tribunal?
755

760

765

770

775

780

785

790

795

800

Ms O’Rourke: I used to say the success of the conciliation scheme could be measured by the
fact that in my day nobody who had been through conciliation went to the ADT. I think people
go to the ADT generally as a last resort, because they are so frustrated. They cannot go for
financial gain because there is no ability to award compensation, and it is a very scary process to
go to, because you are complaining about an experience you have found difficult and unpleasant
and you are being forced to revisit it sometime after the event – sometimes quite a long time
after the event – and in the intervening time, you cannot forget about it. It has got to be with
you, ever present.
There have been attempts made by the ADT to make their process more transparent and
more easily understood. I think the difficulty is that it may be capable of being understood easily
by a lawyer but not so capable of being understood by a person who is not only not familiar with
legal terms, but also in a state of some distress about the legal services, so they will be having
preconceptions about the legal service that they have had delivered to them and that will colour
the way in which they absorb information.
So I think I was looking at the Guidance Notes, which refer to their rules of 2012 but in fact
the rules were updated in 2017. Now, that might not matter – the change might be quite small,
but if you are talking about not only trusting this legal profession and then I do that and then I
get in and suddenly refer to the rules of 2017, and I thought, ‘Well, where are those rules? Well,
I don’t know about those rules. I am confused,’ and I think that it is very important, whenever
you’re dealing with consumers, to make things very plain and very transparent, so that you
know what you are getting into.
When I was at the Law Society, we involved the conciliation service so that at one point it
was done by Council members and then I said I would do the conciliation service, because it
removed it from the ambit of a Manx advocate, it made it more impartial. But people still
identified me with advocates, so then we moved it on again. But when I was doing the
conciliation service, people were very confused about where they went about what, and I know
you had some discussion when you were talking to the Law Society about negligence and poor
service and professional misconduct, and even in the answers you were given it was very plain
that this is not an easy distinction to make, so it could arguably be poor service but actually
could fall into the category of negligence, which could be professional misconduct as well.
I always wanted to be able to say to them, ‘Go and have a look at the decisions and see
whether you feel your sort of complaint falls within the categories that they would regard as
professional misconduct.’ I could not really point to any rules, because there is such an
ambiguity about which professional rules apply. The UK rules have changed very substantially
since our practice rules were brought into place. Which practice rules would apply? So that
always sounded like it was a little bit of a fudge, really, saying to somebody, ‘Yes, you could look
at the practice rules – I’m not quite sure which ones would apply. Yes, you can go and look at the
cases’ – except actually, you can’t because I think at the time …. They have only recently gone
online, and when I was trying to find, I was trying to build up a catalogue of the previous
decisions so I could say to people in the conciliation, ‘This is the information that I could make
available to you’, because any information of the Law Society was provided by the ADT was
provided in confidence; it was not to be distributed. And then I discovered that the IOM
Newspapers where these decisions were published did not keep a record of them, they treated
them as adverts and so they were disposed of when they had been in for a week or whatever it
was. So there was no body of information that I could give to anybody and that sounded like a
bit of a fudge as well: ‘I can’t really tell you what the decisions are. I can’t really tell you what the
penalties are. I can’t tell you how long it’s going to take.’
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So getting it online was quite useful – except not because when you actually see there was a
breach of the rules, you obviously want to know, which rule was it? And then if you compare it
to what you can get online in the United Kingdom, where there are very clear judgements,
basically, which outline exactly what had happened, who did what, when they did it, why this
was breached, which rule was breached, the extent to which it was breached, why this was a
bad thing, how this might impact on the trust that somebody might put in the profession – a
very clear exposition so that anybody getting into a complaint like that would say, ‘Well, that’s
on all fours with my case, I’m probably going to win or there’s a good chance I’ll win. I’ll put
myself through all that pain, but there’s a good chance I’ll win.’ Whereas here it was really not
possible to do that.
So that transparency was, I felt, not very helpful to consumers and it certainly was not very
helpful to the profession either. As the Law Society, we could not get any learning trends from it.
We could not say to people, ‘This is something that keeps cropping up.’ I knew because I was
receiving the information but it was being received in confidence.
So transparency and greater openness: I am delighted to hear that the ADT were resounding
in saying that they were themselves very keen to have public hearings. I think that is a wonderful
thing.
I think better reporting of the cases. I completely understand that some cases may be
sensitive and where cases themselves cannot be reported because of the content relating to
children or families, I think that some sort of executive-type summary – there are lots of family
law cases that are reported without disclosing their identities, so that the principles that are
applied are really important.
And just consistency really: how do you appeal, if you do not know what you are appealing
about. ‘You say that I can’t demonstrate that I’ve got a case but how do I know that that’s
consistent with what you said in the past?’
Standard of proof is a big one that is being looked at in the UK. The Bar has already reduced
its standard of proof. There is a big consultation out amongst solicitors at the moment where it
looks, if the press is right, that it is pretty likely to be brought down to the same standard as the
civil standard that is employed for barristers.
There is an argument that for somebody to lose their profession, to lose their livelihood, it
should be a criminal standard; but equally the ADT cannot actually take away somebody’s ability
to practice. So maybe their standards should be of the lower standard and the higher court have
the higher standard. So I think that is something else I would look at.
I think if I was Government, I would want to know from the point of view of value for money,
were cases taking about the right length of time; were they costing about the right amount of
time?
I think I would want to understand how daunting it was to be a lay person going into that
room and seeing that you have got two lawyers on the panel. You are facing the lawyer that you
have complained about and their lawyer, and lawyers’ representation is covered under the
master policy so they are almost invariably represented. I do not have a sense of how often
consumers are represented or not. Although legal aid is available, to the best of my knowledge it
has not been taken up.
So it can be a very daunting place. It is a very legalistic tribunal – some would say because of
the severity of some of the consequences, that is right. There is no indication of how often the
regulator is bringing a case, as opposed to a consumer. That might be quite important in
informing whether the regulator is doing enough to bring cases. If a regulator does not bring a
case for a year, does that say to you that the regulator is not doing their job or does it say to you
that the profession has learnt lessons and does not need to be reported to the ADT? It would be
quite useful to have that information to inform an inquiry along those lines.
I think the appointment – I know that you discussed with them whether appointments should
be limited. I think the ADT’s feeling was that the appointment should be unlimited in time. I
think that is a mistake. I agree that some cases take a long time and I agree that it can be a
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difficult tribunal. But I am against the idea that it is more difficult than other tribunals, the
employment tribunal or any of the other tribunals which are dealing with difficult matters.
Frankly, if the practice rules and the legislation are so difficult to decipher then that tells you
more about the practice rules and the legislation than it does about the composition of the
tribunal. In a service that is primarily – well, exclusively – consumer-focused, if consumers
cannot understand the basis for delivery of those services, then I think you have to question.
Q157. Mr Robertshaw: You have touched on the matter that I am focused on for the
moment in your commentary there, but the 2000-01 Commission was very robust indeed in its
analysis of the position and condition of the ADT. It was very specific about the membership and
I think the barrister referred to the chairman being a lay person. I wonder whether you could
just expand on how you think the ADT should be constructed in its membership, rather than you
mentioned earlier it was legalistic, it was facing a group of legally trained people. But how would
you see the ADT put together?
Ms O’Rourke: I am sure better minds than mine have thought about this and I think that it
really depends on the outcome you are trying to achieve. Maybe you could have a lay person
who is a chair but you would be assisted by a clerk who is familiar with the legal nuances of
practice rules and the legislation. It really depends on whether or not you are trying to convince
people that this is an impartial and fair body that they are going before, that both parties – both
the advocate and the complainant – feel that the result that will be delivered is fair and it will
not be necessarily skewed.
As soon as the credibility of the tribunal is undermined, there is really little point in having it
because neither side will feel well served by it. I think having a legally qualified clerk might be
one way of giving it credibility in terms of ‘This is an organisation that understands we’re dealing
with professional rules’, but it would also give the consumer, the complainant, the confidence
that their needs were being understood, I think.
Mr Robertshaw: Thank you.

885

Q158. The Chairman: Okay, I am conscious of time and appreciate your time being here this
morning. Before we finish, I wondered if we could just touch on one other area, which is that of
the idea of a public defender unit in the Isle of Man. I just wondered if you would be prepared to
share your views of proposals for a public defender unit.

890

Ms O’Rourke: I think as you know I am a member of the Legal Aid Committee. The Legal Aid
Committee started to look at the possibility of a public defender unit some time ago. That idea,
that concept was looked at by the Attorney General’s Chambers, and I understand that they are
doing further work on that and have appointed somebody to look more closely at those
proposals.
I think it is inappropriate for me to speak on behalf of the Legal Aid Committee whilst I am
here today, but I think what I can say is that for my part it was never intended that the public
defender unit be set up to have a cheaper service for those who would otherwise be eligible for
legal aid, but for it to be set up so that they have a better service. Our quest was to understand
whether or not it would improve access to legal services. That was our initiative in setting our
programme running.
As regards the Attorney General’s agenda, in terms of looking at this project, I know it was
submitted as part of the SAVE initiative. We have made representations at the Legal Aid
Committee – and I am personally very keen that this voice be heard, and I believe it has been
heard – that it was not our intention to have a cheaper service, if it was going to be a worse
service. I think that work is going to be ongoing and we have been assured that the Legal Aid
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Q159. The Chairman: Can I ask a follow-on question to that, which is the current system, the
legal aid system, what is your view on challenges with that? Particularly you were talking about
access to justice and that the public defender unit might have some merit, potentially, in
enabling better access to justice. So could you talk for a minute about what you see as the
problems with the current set-up?
Ms O’Rourke: Yes. That is a bit like ‘When did you stop beating your wife?’ It is assuming
there are problems.
I think you can always improve things, that is for sure, and one of the problems that was
identified many years ago was that when Legal Aid was first established, it was available to a
much larger group of people than it is now available to, and it was regarded much in the way
that education and health services would be regarded – that nobody says you cannot send your
child to school unless you are very, very poor; nobody says you are not able to go to a GP unless
you are very, very poor, you have to pay for it yourself. And yet legal services, which in some
areas of people’s lives are just as important as education and health, they are not able to access
it and the squeezed middle people I think for whom getting legal advice is terrifying, because of
the potential costs which they are not able to ascertain. I think that there are many people who
would previously have been entitled to it who are no longer entitled to it.
But we live in a world where resources are scarce and part of the Legal Aid Committee’s
remit is to ensure that we are financially responsible. I think our aim is to make sure that we
provide the most efficient service possible and it may be that by reducing funds in one area we
can provide services in other areas.
So part of the Legal Aid Committee’s remit is to look at reform across the piece, not just at a
public defence unit. They are looking at other things too. I think that is our challenge in an
environment of limited resources, where legal services like many other professional services are
increasingly prohibitively expensive for the average person: how do you make sure that people
do have fair access to justice?
The Chairman: Okay, thank you.
Mr Robertshaw: I am just pleased that your voice has held out – well done!

940

Ms O’Rourke: So am I!

945

The Chairman: Any other questions? (Mr Robertshaw: No.) No?
Can we thank you very much indeed for your time today. (Ms O’Rourke: Definitely.)
The Committee will now sit in private.
The Committee sat in private at 12.33 p.m.
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Standing Committee of Tynwald on
Constitutional and Legal Affairs
and Justice
Legal Services
The Committee sat in public at 10.30 a.m.
in the Legislative Council Chamber,
Legislative Buildings, Douglas
[MRS POOLE-WILSON in the Chair]

Procedural

5
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The Chairman (Mrs Poole-Wilson): Good morning and welcome to the public meeting of the
Constitutional and Legal Affairs and Justice Committee.
I am Jane Poole Wilson MLC and I chair this Committee. With me are the other members of
the Committee, Mr Lawrie Hooper MHK and Mr Chris Robertshaw MHK.
The Constitutional and Legal Affairs and Justice Committee is a Standing Committee of
Tynwald with a wide scrutiny remit. Today we will be hearing evidence on the topic of legal
services in the Isle of Man.
This inquiry is an amalgam of our previously announced inquiry into the regulation of legal
services in the Isle of Man with reference to the role of the Law Society and the Advocates’
Disciplinary Tribunal (ADT), and our more recently announced inquiry into the process of
becoming a Manx advocate. This inquiry will also include consideration of the proposed Public
Defender Unit.
Today we will be hearing from representatives of the Isle of Man Law Society.
Before we begin, could I please ask everyone to ensure that any mobile phones are switched
off or on silent, so that we do not have any interruptions; and for the purposes of Hansard I will
also be ensuring that we do not have two people speaking at once.

EVIDENCE OF
Ms Jane Gray, President of the Isle of Man Law Society,
and Mrs Kathryn Clough, Mr Peter Clucas, Mr Terence McDonald, Mr Tim Swift
and Mrs Victoria Unsworth, members of Isle of Man Law Society Council
Q160. The Chairman: Thank you all for attending today. For the record, could you please
state your name and the capacity in which you are appearing here today.
20

Ms Gray: Yes. Good morning. My name is Jane Gray and I am here appearing as the President
of the Law Society.
The Chairman: Thank you.

__________________________________________________________________
61 CLAJ-LS/18
139

STANDING COMMITTEE, MONDAY, 19th NOVEMBER 2018
25

Mr Clucas: Peter Clucas, a member of the Isle of Man Council of the Law Society.
Mrs Clough: Kathryn Clough, a member of the Council of the Isle of Man Law Society.
Mr Swift: Tim Swift, a member of the Law Society.

30

Mr McDonald: Terence McDonald. I am also a member of the Law Society and Council.
Mrs Unsworth: Vicki Unsworth, also a member of the Law Society Council.
35
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Q161. The Chairman: Thank you for your submission, which we have received and had an
opportunity to consider. Is there anything you would like to add to that submission before we
ask some questions about the information we have received from you?
Ms Gray: We do feel that we have supplied quite extensive answers to the areas which you
have raised by way of your email of 7th September, those submissions being filed with
yourselves on 30th October, and we do feel that those are quite full in respect of those
responses. However, we are open if you feel it necessary to ask any questions outside of those
areas.
Q162. The Chairman: Okay, thank you.
Perhaps if we could begin with some questions, and we will all ask you questions at different
points. If I could perhaps start with the issue of the legal background and the differences
between the Isle of Man and neighbouring jurisdictions, perhaps particularly the jurisdiction of
England and Wales, how difficult would you say it would be, for example, for an English solicitor
or barrister to understand the law of the Isle of Man?
Mr Clucas: I think that question … I am not quite sure what that question really means, in the
sense that if you have got an experienced and trained lawyer from England and Wales I would
expect them to be able to understand Manx law; I would not expect them to know Manx law.
The gap in between knowing and understanding is that you have to actually apply your mind to
what Manx law is. So, if the question was would an English lawyer automatically come into this
jurisdiction and say, ‘Well, I know what Manx law is because I know what the laws of England
and Wales are,’ then I would say no. Notwithstanding there are degrees of overlap in many
areas, there is a danger of glossing over where the gaps are, the differences.

60

Q163. The Chairman: So, as an experienced lawyer from another jurisdiction, particularly
England and Wales, in applying your mind to those differences what would you say are the real
differences that would require significant application of mind?
65

70

75

Mr Clucas: Well, I think there are two areas that spring to my mind immediately. Really, it
comes down to what the sources of law are. I do not have to tell this distinguished panel that
the primary source of law is obviously Acts of Tynwald and secondary legislation that is made
under those Acts of Tynwald, but equally I suspect the panel will be very aware that when we
enact Acts of Tynwald, two things: one, we sometimes enact bespoke legislation for the Isle of
Man; secondly, when we perhaps look to England and Wales, where I think the question is
particularly aimed at – if we looked at that jurisdiction and Parliament in England and Wales, to
legislation that they have passed that we may then subsequently look at and adopt, we adopt it
very often with modifications, and modifications may mean not just slightly changing the law but
quite often missing bits out that they have in England and Wales.
And then a third area is in relation to the common law. During my lifetime as a lawyer in the
Isle of Man I have seen a very significant move away from just blindly saying, ‘What is the
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common law of the Isle of Man?’ and if it does not address the issue, ‘What is the common law
in England and Wales?’ and that should provide the answer. Even where in instances nowadays
where the common law of England and Wales may provide an answer, it does not necessarily
mean that the Manx courts will look to England and Wales common law to provide the answer
for the Isle of Man, so they will interpret the law, whether it is interpreting statutory law or
interpreting the common law in the Isle of Man, with a much broader view on worldwide
common law jurisdictions nowadays.
I am not saying that is an exhaustive answer, but it provides some examples of where you
would say someone from England and Wales needs to know how the Isle of Man has enacted its
Acts and passed its secondary legislation and then interpreted and applied it to understand …
without necessarily seeing it all come from England and Wales with just a different type of motif
at the top of the Act.
Q164. The Chairman: So the danger is the assumption that it is all the same when you have
explained the ways in which it can be different, but in terms of similarities – as you have
referenced common law jurisdictions, and the Island is a common law jurisdiction in common
with a number of other common law jurisdictions – what would you expect of a lawyer from
another jurisdiction in terms of their practical experience, skill set and so on and their ability to
apply their mind and understand the differences between Manx law and the law of their home
jurisdiction?
Mr Clucas: Well, I think the answer has to be a lawyer who is prepared to apply their mind to
it, who is qualified in England and Wales, or for that matter in Scotland, or for that matter in any
of the leading common law jurisdictions. I would expect them to be able to apply their mind to
Manx law. The proof is in the pudding in that we have many Manx advocates who have come to
the Isle of Man having previously been qualified lawyers in other jurisdictions and particularly
other common law jurisdictions, who have passed the Manx Bar exams and become qualified
Manx advocates in a relatively linear process without expressing any great difficulties.
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Mr McDonald: If I could deal with one personal issue from about 15 years ago, when in fact
the prosecution department obtained an opinion from an English criminal lawyer, QC Treasury
counsel, and in fact he had given the opinion based on English law; the actual offence did not
exist in this country. And that is the problem: foreign lawyers would not actually know that there
was a difference in the law.
Q165. The Clerk: But surely temporary Deemsters come from England all the time, don’t
they?

115

Mr McDonald: Yes, but they are guided by counsel.
Q166. The Clerk: But they do not have to take an exam?

120

Mr McDonald: No, but they are guided by counsel. The offence is there before them and
they are guided by counsel with regard to those differences. In fact, if we are talking about say a
criminal Deemster, basically he is just a chairman. It is the jury who make the decision and
before he sums up, if he is a sensible foreign Deemster, he will make himself aware of the law,
but the person who in fact guides the Deemster is counsel. It is counsel who reminds any
Deemster of what the law is.

125

Mr Swift: I think if I can add to that, that is why we are called ‘counsel’, because one of the
functions of a courtroom lawyer is to counsel the Deemster as to the legal principles and to
interpret those for them to then adjudicate on that.
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With regard to actually coming over here, I came over here some eight years ago. I had been
qualified for 25 years as a solicitor. I had been a partner in two firms in the north-west for
15 years and I have been a part-time judge for eight years. I fully accepted and understood why
there was a need for the requalification and I can say from personal experience that Manx law …
If you come over here and expect to apply English principles – you are all trained as lawyers, but
the nuances and differences if you do not have the knowledge can actually mean that you are
not doing your job properly. And there are various areas where the law is very different indeed.
In one practical area, which is in civil litigation, we introduced rules in 2009. They were originally
based on the English rules, but now our rules are quite different in major areas to those which
are in England and Wales because they have changed over there and they have not followed the
same procedure as in England and Wales.
So, from personal experience the need and breadth of knowledge … I used to practise in
professional negligence work. You need to have a knowledge of how conveyancing works here,
what land law is, what criminal work involves, what procedures are involved. You need to have
that breadth of knowledge. And certainly in relation to various areas of work you need to have a
large area of knowledge. For example, if you are a commercial lawyer you might get involved in
some litigious matters and therefore you need to have a knowledge of that, and then you deal
within your own practice or with colleagues with the various ramifications of that. So a breadth
of knowledge is vital. Although we are all specialists – or most are specialists – that breadth of
knowledge is important.
I certainly accepted and understood the reason for requalification and I did not find it
onerous. It was onerous, but no more onerous than appearing in court.
Q167. The Clerk: But were you not expected to take papers in things that you knew about
already? Was it all so different, or was it in fact a bit unnecessary in some cases?

155

Mr Swift: I do not think it was unnecessary, because certainly to do with the land law areas,
constitutional areas and commercial areas they are all quite different.
Q168. The Clerk: How many papers did you have to take?

160

Mr Swift: The normal four papers which cover the whole range of Manx law.
Q169. The Clerk: Criminal law?
Mr Swift: Criminal law, yes.

165

Q170. The Clerk: Do you do any criminal law?
Mr Swift: I do not do criminal work, but I do act for people who do in the criminal law work.
170

Q171. The Clerk: You can see what I am driving at. There are quite a lot of jurisdictions that
allow common law trained lawyers to qualify on a rather faster level on the basis that they
realise that if you have sat as a temporary judge and you are a solicitor you know, much better
than some 22-year-old with a law degree, how things really work and you could adapt much
faster.

175

Mr Swift: Well, there is the area where you have experience, and certainly experience is vital,
but there is no replacement for the knowledge.

180

Mrs Unsworth: If I can address the point, the position in the Isle of Man is if you are qualified
in another jurisdiction you only have to do 12 months’ articles, so it is a quicker qualification
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process in the Isle of Man for somebody who is qualified and experienced in another common
law jurisdiction. So they are not going through the same two-year process that somebody who
comes straight out of university is. So there is a difference in the process, but the exam process
is one which is very important in order to understand those differences, whether they be
fundamental or statutory differences, or procedural differences. The reference that Tim made to
our Rules of Court in civil court – that yes, the law of torts is fundamentally the same here; there
are differences but it is fundamentally the same, but the exams focus on the procedure applied
to a claim in a Manx court, not to the fundamental basics of the law of tort, for example. And the
same in criminal: some of our offences are different, our sentencing policy is very different, and
the criminal exam focuses on those differences. And again the procedure … our Police Powers
and Procedures Act is different to the Police and Criminal Evidence Act of England and Wales, so
there are significant differences procedurally, which it is important that those coming from
other jurisdictions understand.
If we looked at this from a different angle, if I want to go and qualify as an English solicitor
having got an English law degree and having passed the legal practice boards, both of which
were undertaken in England, I still have to sit a set of exams, I still have to meet additional
criteria to show that I am competent to practise in England and Wales. So it is not only an Isle of
Man jurisdiction issue; the same would apply if I wanted to go to Jersey and practise before the
courts of Jersey, and again if I wanted to go to Guernsey and practise before the courts of
Guernsey. So we are not the only jurisdiction within our immediate neighbourhood that applies
this sort of requalification with exams and tests to prove that you are competent to practise. I
think that is very important to remember: it is not unique to the Isle of Man.
Mr Clucas: Can I just add three things, very briefly? One is I am not aware that we can
reciprocally do it the other way round. England and Wales seem to think we are significantly
different, that we cannot just go into their jurisdiction and cherry pick practice areas to say, ‘I
have been doing law in a specialised area in the Isle of Man for 30 years, so please give me a
practising certificate to do it in your jurisdiction.’
The second point is that I think there is something in saying even where … If I can take an
example that you may be familiar with, contract law is an area particularly perhaps where one
would say Manx law, both statute and common law, has tended to stay in place to a closer
degree with the laws of England and Wales, and you will get things like in England the Unfair
Contract Terms Act and in the Isle of Man it is called the Misrepresentation and Unfair Contract
Terms Act, which is actually a bolting together of their Misrepresentation Act and their Unfair
Contract Terms Act into one statute in the Isle of Man. The Clerk’s question, yes, on one level he
is completely right, of course, that somebody who has been working with the Misrepresentation
Act and the Unfair Contract Terms Act in England for 25 years is going to be absolutely familiar
with how it works, is going to be absolutely familiar with the principles that the courts in England
and Wales have established by, through case law, interpreting the English Acts as to how that
legislation is meant to be applied – but they do not know it is called the Misrepresentation and
Unfair Contract Terms Act unless they do some study of Manx law. My trivial point to make at
that point is that if you address a Deemster in a skeleton argument and get it wrong, they will
get pretty miffed at you and they expect you to quote the Manx case law under the Manx Act,
and just because you have trained in England you will not know that unless you have studied it.
You might say, ‘Well, what difference does it make?’ Well, on one level I see exactly where
you are coming from, but on another level it comes down to the integrity of being a Manx
lawyer rather than an English lawyer in a separate jurisdiction.
Mr McDonald: The basic problem is you come here with a lack of knowledge, and that is
where you make a mistake because you do not know that the law is different. Even where we
may have the same title, we will have Manxified it often. When I first came it very much
annoyed me because I thought, ‘I know this Act,’ and then I would look at it and think, ‘Oh, my
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gosh, no, that particular section is not exactly the same because it has been Manxified.’ This is
where the problem can … How often do we get people coming in saying, ‘I’ve got a negligence
claim, I’ve fallen over, and I want you to do it on a no-win no-fee basis’? Well, we do not have it
here. We do not have in the Highways Act here – is it 1954? There are major differences.
Q172. The Clerk: But the law changes all the time. Once you take and pass an exam, your
fundamental skill that people expect you to have is that you keep up to date. (Interjection by
Mr McDonald) Yes, of course, but aren’t you really just saying that somehow there is something
preventing common lawyers from another jurisdiction learning a fresh set of rules which have
slightly different names, slightly different emphases? What is the reason why you have to sit an
exam?
Mr McDonald: To ensure that you do know that the law is different. The law is different; the
land law is completely different. You see, even if you are a litigation lawyer dealing with a variety
of cases, if there is a particular problem to do with a bit of land you need to know our law is
different. As my learned friend has said, we just could not go to England, Jersey, Guernsey or
France.
In some ways, to be perfectly frank, I am rather amazed that … ‘Are you certain that you are
legally qualified?’ I have actually asked that question. (Laughter)
Q173. The Chairman: My one comment there is my own specialism by background is, of
course, employment law, and it is perfectly open to me to go down to an employment tribunal
here and represent someone.
Mr McDonald: Well, that is wrong.
The Chairman: But it is in fact –
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Mr McDonald: The Law Society –
Q174. The Chairman: I do not have to say I am not an Manx advocate.
265

Mr McDonald: Exactly, but in fact we have been rather upset about that, but the
Employment Tribunal decided to allow anybody to come and actually do that, so it is not in
particular, and with all due respect our employment law is different, so in fact –
The Chairman: I agree, and I –
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Mr McDonald: That is a very bad example. So you are saying you are quite happy to go along
to a Manx tribunal not knowing Manx law and represent somebody?

275

Q175. The Clerk: Excuse me, sorry, the Equality Act has just rewritten all of Manx
employment law. Should everybody who is practising in that retake the exam?
Mr McDonald: No, but they should bring themselves up to date on it.
Q176. The Clerk: Well, like any common lawyer.
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The Chairman: I think my point is –
Mr McDonald: Yes, but we know it is different.

__________________________________________________________________
66 CLAJ-LS/18
144

STANDING COMMITTEE, MONDAY, 19th NOVEMBER 2018
285

290

Q177. Mr Hooper: That is quite a relevant area, actually. Employment law, as Mrs PooleWilson has just identified and you have just said yourselves, is very different to the UK, but we
do have an Employment Tribunal that allows non-Manx advocates to represent people at the
Employment Tribunal.
Does the Law Society have any evidence of people who have been badly represented, poorly
represented, inadequately represented as a result of them allowing non-Manx advocates to
represent clients in front of the Tribunal?
Mr McDonald: Well, that is difficult to actually –
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Mr Hooper: I am only asking because that seems to be the fundamental argument underlying
your case here.
Mr McDonald: That is very difficult because tribunals especially make decisions on a variety
of factors, so the only people who would know that perhaps are the Tribunal, and perhaps you
should address the Tribunal and ask them.
Mr Swift: I think the only thing I would say in conclusion would be that all our neighbouring
jurisdictions accept the need and requirement to be qualified within their own jurisdiction in
order to practise there.
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Q178. Mr Hooper: I do not think there is any real question about that at all, actually. The
question is more about the way that individuals become deemed to be qualified. So if you want
to qualify as a UK solicitor, for example, from here, from the Republic of Ireland or from another
common law jurisdiction, you can go through fast-track schemes where you can get practising
certificates in specific areas, whereas the Isle of Man does not allow that. It requires that you
undertake a broad set of examinations across the spectrum of Manx law. It requires that you
undertake a two-year pupillage, essentially, with a Manx firm. That is quite a restrictive and
quite an onerous process –
Mrs Unsworth: Can I stop you?
Mr Hooper: – and the question really is: is that necessary?
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Mrs Unsworth: That is not correct. If you are qualified in another jurisdiction you do not need
to undertake a two-year pupillage; there is a fast-track process which is a 12-month training
contract. Also, it is incorrect to say that qualifying here I can go to England and get a limited
practice certificate without more. I have to take a set of exams and I have to show that I am
competent in a wider range of areas than the area that I am qualified in, which is civil
commercial litigation. I would have to do a broader set of exams and show a set of competences
which go through advocacy, debates, letter writing and preparing memos. You have to go
through a skills test that is no more onerous in the Isle of Man to qualify here than it is to go to
England.
If I can come back to Mrs Poole-Wilson’s question, in the Isle of Man there are only certain
areas of law which are protected areas of law in which you must be a Manx advocate specifically
to practise in, and employment is not one of those areas. As a professional from another
jurisdiction you must have a practising certificate in that jurisdiction, and one of your
professional conduct rules, exactly the same as one of our professional conduct rules, is you
must not practise in an area of law unless you have the relevant expertise and experience to do
so. So if Mrs Poole-Wilson decided, as an employment lawyer, to walk into a commercial
practice and start giving advice on a complex commercial transaction she would be committing a
disciplinary offence; whereas if she is an employment expert and she goes into an employment
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tribunal in the Isle of Man, yes the law is different but as an officer of the court in England and
Wales, as a proper professional, Mrs Poole-Wilson will ensure that she has recognised the
differences for Isle of Man law and will ensure that she protects her clients’ interests by applying
the law correctly.
At the end of the day, the requirement to qualify in this jurisdiction and for any other
jurisdiction is not about us as professionals; it is about ensuring public protection and that those
people who are allowed to go and represent members of the public, particularly in court
matters, where they are probably at a stage in their life when they are vulnerable or they are
going through something that is quite traumatic or difficult for them to process … that they have
competent legal representation, and the way to test competence is to have a set of
assessments.
There are changes in England and Wales coming through to assess competence in a different
way to what the present situation is. The Isle of Man Law Society is very alive to that and we too
are reviewing our own route to qualification both for those coming through the university route,
coming out at the age of 22 or 23, and also for those coming through from other jurisdictions. So
we are alive to the changes of our immediate neighbouring jurisdictions and we will amend our
own processes – we will have to because our process is set out in statute and certain of those
requirements will go – and we will reflect upon how other jurisdictions’ qualified professionals
qualify in this jurisdiction.
So we are not closed to changing, but we need to assess that those coming from another
jurisdiction are competent, to protect the public, and ultimately that is a function of the Law
Society.
Q179. Mr Hooper: Hold on a second. That is not the case, because you have just said there is
no assessment. If someone wants to practise employment law on the Isle of Man, they are
entitled to do so provided that they are, in their own view, competent to do so.
Mr McDonald: Yes, but I am saying –
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Mr Hooper: There is not regulation around that. The regulation is specifically around
reserved areas of law, as you have already said.
Mrs Unsworth: But if they are regulated in their own jurisdiction –
370

Q180. Mr Hooper: That is the question I am trying to ask: if that is acceptable for some areas
of law where there are admitted differences, why is that approach not acceptable in other areas
of law which are currently reserved?
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The Clerk: Terence McDonald.
Mr McDonald: I have explained to you that in fact the Law Society is against that. However,
the Employment Tribunal have decided that. We cannot argue with that, but in fact you have
answered your own question. You should not allow people who do not have experience of
employment law to represent people who have a complaint in relation to Manx employment
law. So that is a question which should be addressed to the Tribunal. We have tried to in
previous years and they have ignored that. But I agree with you, there should be no difference.
Only Manx-qualified lawyers should appear before employment tribunals.
Q181. The Clerk: Can qualified English solicitors do conveyancing on the Isle of Man, as long
as they do not go to court?
Mrs Unsworth: No. You must be a Manx advocate to –
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Q182. The Clerk: Can you be a registered legal practitioner?
390

Mrs Unsworth: No. You have to be a Manx advocate to convey land. That is one of the
protected areas.
Q183. The Clerk: But you can give advice about it, rather than just finish it off?
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Mrs Unsworth: We have conveyancers who are English solicitors, who are part of the
conveyancing process but ultimately the advocate signs off the process, signs off the
documentation to convey the land, and ultimately if something goes wrong in that process then
it is the advocates’ firm that (1) would be culpable and negligent, so the compensation would be
paid by the insurance; and (2) it is the advocate’s firm who would go before the Advocates
Disciplinary Tribunal if there was a disciplinary offence, in the same way that any member of
staff of a law firm can make a mistake or do things … if you have got paralegals, or you might
have English solicitors working in a firm, in a different field than conveyancing, who might give
advice and get it wrong. At the end of the day we are all human, and the reason we have got
protection for insurance and disciplinary tribunals in place is so that those mistakes can be dealt
with, but ultimately it is the firm’s responsibility to ensure that their staff are trained and giving
the correct advice.
Q184. The Clerk: Yes, but registered legal practitioners are working at the appropriate level
to give advice; they are not working below their level of competence. So there are quite a few
people who are not Manx advocates in the sense that they have the certificate, but they are
effectively acting as lawyers giving advice to a high degree of expertise.
Mr Clucas: Could I come in on that and say I agree with you, they are, but I think the next
level of questioning is you have got to say really it can come down to what you are holding
yourself out as and what your insurance position is.
At the end of the day the client is looking for two things. They are looking for you to get it
right and get a process done, and quite often that is what they are focused on and they are not
focused on what qualification you have necessarily got straight after your name, especially if you
are demonstrating competency to get it done. But they also want the comfort that when it goes
wrong – and it was not meant to go wrong, but human beings make mistakes; we all make
mistakes and things go wrong – there is a process to pick it up, and in particular there is usually
an insurance policy backing the lawyer who is giving that.
So it comes down to two things, really: is the lawyer doing something that they are allowed
to do as a matter of law, because if they are not that might affect their insurance position; and
are they holding themselves out as being something that they are not? If they are very honest, if
they are not in a restricted practice area – for example, we have talked about employment not
being a restricted practice area – anyone can give legal advice. You can go to anybody down the
pub tonight and take some legal advice, as long as they are being open to you and saying, ‘I
haven’t got a qualification in the world and I don’t know anything about the law but here’s some
legal advice.’
Q185. The Clerk: But they cannot take a fee for it.
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Mr Clucas: No, but it is a point of, really, just transparency. That is all I am saying. It is a point
of transparency if you are saying … And then quite often you get non-Manx-qualified people
giving advice in some of these areas but they are doing it under the guise of an Isle of Man firm
of advocates and it is the firm of advocates ultimately that is giving the advice. They are not
acting in their personal capacity and it is the firm of advocates that has the insurance cover.
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Q186. The Clerk: Have you ever instructed a senior counsel from England to come and
appear in a Manx court?
Mr Clucas: I have on many occasions and I have got them, obviously, subject to getting them
a licence to appear, because there is a licence in process and it is not an automatic right.
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Q187. The Clerk: Picking up on Mr McDonald’s earlier point.
Mr McDonald: Yes.
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Mr Clucas: And in my invariable experience, however senior they are they want to work with
a Manx advocate, for two reasons: even if they are effectively leading the case and leading the
argument, they want to ensure that a Manx advocate is there to ensure that they do not trip
over the points I was making before about slight modifications they did not know about or gaps
in the law, that the leading Manx case law is being cited to the Deemster; and they want to
know that Manx procedure and practice is being followed and that they do not make a fool of
themselves in a Manx court. So they work very closely with Manx counsel in my experience and
effectively the more senior they are the closer they like to work with Manx counsel; they have a
higher reputation to protect.
Q188. The Clerk: So you could have a situation where two leading counsel from England are
appearing before a judge who is a temporary judge from England, so effectively the people who
speak up are qualified elsewhere?
Mr Clucas: That has happened, so of course it could happen, yes. But of course Manx counsel
are in court as well.
The Clerk: Of course, yes.
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Mr Swift: And of course that is covered by specific situations, so the everyday running of
Manx courts is by Manx advocates, but specific areas get licensed counsel for particular types of
cases because we are an international jurisdiction.
Mrs Clough: Can I just follow up on one point there as well. There are a number of
authorities now which are available online, dealing with applications for the appointment of
Manx counsel. On many of those occasions those applications have been refused and it does
make it very clear that there are very limited circumstances in which it would be appropriate. As
Mr Clucas has said, in those circumstances as well there would be the back-up and support and
guidance from a suitably qualified Manx advocate to ensure that the statute or the common law,
whichever it was, was being properly followed in that particular case.
If I could just pick up on one point as well whilst I am speaking, going back to the
employment point and the question you raise as to whether or not there had been any
complaints about non-Manx-qualified advocates and the representation that they provided, I do
not know the answer to that off the top of my head, for two reasons. First of all, the
employment area is not an area that I specialise in; it would be something I would have to go
away and make an enquiry about to see if there were any such cases. But secondly, if that were
to be the case, as the Council of the Law Society we would not necessarily know that because
the complaint would not be about a Manx advocate, so it would not necessarily come to our
attention; it would perhaps go to a different jurisdiction as may be appropriate. If it is necessary
and you wanted us to make enquiries, then no doubt we could see what information we could
provide, but I do not necessarily know the answer to that question as we sit here today.
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The Chairman: Thank you.
Mr Robertshaw.
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Q189. Mr Robertshaw: Thank you very much.
We touched at the beginning in our exchanges on the issue of the relationship between
knowledge and exams and specifically we were interested in, as the Chairman indicated, the
transition through exams and the adoption of Manx law knowledge in that transition. In my
reading of the information you very kindly provided to us I had got the impression – and you will
correct me if I am wrong here – that there was a very clear need in the exam process to have
accumulated a lot of knowledge which then resides in your mind, as it were.
I just want to ask you if you would be kind enough to respond to the Cambridge Exam Board,
which I think is the highest exam board in the UK with regard to exams as a whole, and their
concerned expression last week when they were starting to call into question the whole concept
of how exams are working insofar as, historically, exams at various levels – it would seem to me
including yours – rest very strongly on the issue of acquiring knowledge, knowing it and applying
it in the exam, rather than necessarily having a different capacity and a different ability to access
knowledge on a reference basis. In other words, Cambridge Exam Board are saying the world is
changing quickly, we have got to be more flexible, people are going to have different roles and
therefore it is not specifically a question of accumulating knowledge in one’s mind but being
able to exhibit the capacity to access it.
I just think that quite profound thought process that is now going on with regard to the
senior exam board in the UK has relevance here. Would you agree that that might be the case,
that the issue we should be examining in a solicitor transferring from England and Wales to the
Isle of Man should be in a capacity to know how to access Manx law rather than being
specifically tested upon it? Anybody?
Mrs Unsworth: I have not read the paper that you refer to specifically, so I cannot address
the commentary in that paper. However, I do not necessarily disagree that … and we all know
those people, whether we were at school or university, who had a photographic memory
almost – they could remember and regurgitate for the purpose of an exam but they could not
apply the information that they had learned in a practical way. Therefore it is very important, we
feel, that there are practical elements to exams.
Particularly as a lawyer one of your fundamental skills is knowing where to go for the answer,
not necessarily knowing the answer off the top of your head, and I can assure you that practising
lawyers do not sit at their desks thinking, ‘Oh, well, when I sat the Manx Bar exams I remember
learning something about this – what did I learn?’ You would go and look it up and dig around,
and that is a very important focus.
When you do your law degree there is an entire first-year syllabus that goes into how to find
law, how to apply law in a practical sense, how to look at a statute, how to find case law and
bring that together. As the SRA are making their changes to the exam process in England and
Wales, and part of that is looking at whether in fact a law degree is required at all – and this is
going back to the system some 20-plus years ago – we are watching that very carefully with a
view very much to changing to ensure that our exam process here mirrors what is required of
competent advocates here. That is not necessarily a process of remember and regurgitate over
the course of four days. However, it is very important for an advocate to have that ability to
remember and recall an awful amount of information, because when you are in court, for
example, you do not have the luxury of being asked a question by the Deemster and saying, ‘Ah,
I didn’t think about that – can I have half an hour to go away and do some research?’ You have
to have the ability to retain a lot of information – law, case law and the case in itself, the factual
matrix of your case – in your head in order to deal with the court case. So, in itself, that memory
and recall is still fundamental to the job that we do as lawyers.
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Q190. Mr Robertshaw: But surely in a court environment you are being very specific, and if
the professional concerned had done their job properly they would have done the research and
therefore would have easy recall to that specific information.
The issue I am testing here is the information you have provided me, which suggests very
strongly that you rely in the exam process on conversion to memory. Where is the process you
are examining on capacity to be able to use those resources rather than entirely on memory and
knowledge already contained in the brain? I do not see that you have told us that. You are
saying that it is important, but is the balance between those two matters expressed in the
conversion exam process at the moment?
Mrs Unsworth: Yes. So, for example, if I take the head 1 exam, which is the civil paper, the
exam is a practical-based exam – for 70% of the marks it is a practical-based exam – and it starts
from the beginning of a case and the questions throughout go from the start of the case to the
end of the case. You need to know your fundamental law. Whether it is a breach of contract
case or whether it is a personal injury case, that is your fundamental legal knowledge. But you
also need to understand the Rules of Court, which you have in the exam room with you. You are
given a practical scenario. You have to read the scenario, you have to apply it to the legal cause
of action and then you have to use your Rules of Court to answer the question in a practical
manner to say ‘This is the advice that I would give, this is the step that I would next take.’
So it is not just all about recall of the law and putting that on a page, and in every single exam
paper there are practical scenarios in which you are asked to advise your client and then there
are some essay-type questions where you may get a quote and ‘discuss’ or there may be a
‘compare and contrast the difference between a 1931 Act company and a 2006 Act company’,
for example. You do not necessarily need to be able to give advice but you need to understand
the differences between the two companies, so that might be a more essay-style question. But
there is both a practical application and a test of knowledge and recall on most papers and you
cannot get through the Manx Bar exams without … It is compulsory on each paper to answer a
practical-based question, so you could not do it all based on essay-type questions, recall and
regurgitate. So there is a practical aspect to that, which is all about understanding, particularly
with the civil paper and the criminal paper … On the criminal paper you have the Police Powers
and Procedures Act codes with you and you have to apply those codes to the scenario that you
are given.
So there is a practical aspect to it, but we are reviewing the entire process as to what is going
on in England, and in England they are moving away from an exam-based set. They are
considering moving away from a degree altogether to go back to a time where you could do five
years’ articles without having a degree, so you could be sat next to your principal for five years in
the way of an apprenticeship. So you are learning on the job, but there is still a set of
assessments in that process to show that you are competent in the ability to practise as a
lawyer. That is one aspect that we are considering as to whether that is an appropriate
mechanism for qualification also in the Isle of Man or whether we feel as a jurisdiction there still
has to be that basic level of educational attainment, or whether there is a balance somewhere in
between the two.
Mrs Clough: Can I just add one point on that as well. The process of exams is obviously just
one part of the qualification in the Isle of Man. As my colleague Mrs Unsworth has already
indicated, that is part of either a one-year or a two-year training contract, and during that time
within the firm and assisting other advocates you will be required to demonstrate certain
abilities such that at the end of that period, when there is an interview with the Law Society, it is
clear that you have demonstrated a wide variety of competence, of which the exams are just
one part.
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Q191. The Clerk: In that 12-month period, how many areas of law are you expected to work
in: one, or several?
Mrs Clough: I am going to pass you to Mrs Unsworth about this.
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Mrs Unsworth: You must sit in three different seats, three different areas of law, one of
which must be contentious and one of which must be non-contentious.
Q192. The Clerk: And how is it supervised?
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Mrs Unsworth: By the principal. We do not have an express set of times, so we do not say
you must do a minimum of six months in each seat, because whilst that may be acceptable for a
large firm, in the smaller firms if you do general practice you may do a will in the morning and
you may be sat in a criminal court in the afternoon. So they have to fill out a training record,
which is submitted on a six-monthly basis and reviewed by the Council of the Law Society’s
committee that deals with qualification. We review that to ensure that they are meeting the
requirements. They have to show a certain set of skills which are listed in the handbook – and
that mirrors the set of skills that you must perform in England and Wales – so that we can assess
that they are covering a broad aspect of law and covering the skills that are necessary.
Ultimately it is the training principal’s requirement to ensure that their trainee is trained to
the requisite standard. The principal has to sign their training record every six months and at the
end of the process, when they come to apply to be commissioned, the principal signs a
declaration saying that they have been suitably trained and that they are fit and competent to
enter the profession as an advocate.
Q193. The Clerk: Does anybody ever fail their articles?
Mrs Unsworth: It has been known.
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Mr McDonald: And on several occasions we have, to use a Scouse term, ‘knocked somebody
back’ to go back and get further training.
Mr Swift: I think there are four basic principles which are applicable to Manx advocates,
doctors, accountants, all professionals. There is a basic knowledge they must possess, because
without that they cannot actually function; they must have the knowledge of how to find out
information and they must have the ability to apply that. That is the fundamental area and those
are the fundamental points which need to be tested. The way you become a professional is to
have those key areas tested to become qualified, and those are essential in order to protect the
public.
The Law Society in England and Wales are looking at how they can change that to address
those major concerns, and we are flexible with that. We are not saying anything is written in
stone, because things are not, but I think you have got to be … For a profession, whether it is
doctor, surveyor, anybody, those are the key areas. You must have the knowledge, you must
know where to find further knowledge and you must be able to apply it, and you must be able to
demonstrate to the public that you are qualified to do so.
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Q194. The Clerk: Is it true that one major difference between being a Manx advocate and
other professions is that once you get your certificate that is it for life and that there is no
continuing professional development that you have to undertake, no sense of proving that you
remain competent?
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Mrs Unsworth: We do not have a requirement of a number of hours of CPD. We do not say
you must do 30 hours of CPD annually and you must produce your certificates to us. We have
never had that. We do have a practice rule that says that an advocate must only practise in areas
of law in which they are experienced and are competent to do so. So that is a requirement on
the advocate to ensure that they are not going off on a folly of their own, doing things that they
do not know how to do or they are not up to date on. And if they do that, then they can go
before the ADT and ultimately, if it was a serious enough breach, they could be struck off from
practice.
In England and Wales what happened was they had a compulsory CPD requirement. What
they found in the SRO was that solicitors were going along at the end of the CPD year to any old
court just to get their hours up; so they were not doing relevant CPD, they were just meeting the
requirement to put a number on a piece of paper and file it as a return. So that system did not
work and in England and Wales they have abolished compulsory CPD to a reporting factor,
where you just have to confirm that you remain up to date and competent.
We are not averse to putting in place a system where we have practitioners say ‘I am up to
date and competent’, but we do not feel that it is a sensible way forward to dictate a specific
number of hours, because somebody in a developing and fast-paced, changing area of law may
need 30 hours of CPD, but somebody who is doing an area of law where there is not that much
change might not need that level of CPD. So one size does not fit all. A practitioner must be able
to assess what level of updating and knowledge base they need to continue on an ongoing basis.
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Q195. The Chairman: Thank you.
Can I ask, as a fused profession in the Isle of Man – because it is not immediately clear to me
from the documentation you sent through about the exam syllabus and what is covered – to
what extent is advocacy as a skill set examined, tested? Can you let me know a little bit about
that, please?
Mrs Unsworth: Advocacy is not examined presently; however, it is in our training handbook
that trainees are expected to attend the advocacy training that is put on annually.
We provide currently a minimum of a two-day advocacy course, which covers both civil and
criminal advocacy skills. That is provided by off-Island providers who fly in with a number of
barristers who deliver that training over the course of two days.
In addition, our local judiciary very kindly give up their time at weekends to preside over
mock courts, which we expect the trainees to attend. In a safe environment, where there is no
client at risk, no lives at risk, they can stand up and they can practise their advocacy skills. We
use real-case scenarios. They have the access to all of the legal materials that an advocate would
have and they also have access to mentors, who are senior practitioners who have agreed to
provide their time for free to assist in the process. They get up on their feet and they have a go
at advocacy and they get feedback on the day both from the senior advocates and also the
judiciary, but there is that peer review as well, which is very important because standing up in
court and speaking can be very scary, particularly when you are newly qualified, and the
pressure is only enhanced by having your client sat behind you, drilling their eyes into the back
of your head, making sure that you are word perfect with their case. So, to ensure that we can
temper that fear factor, we do provide that in-the-courtroom training to get that skill set, but it
is not examined presently.
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Mr McDonald: But we are considering that because we do feel it is a vital area, bearing in
mind, of course, that a lot of advocates – well, not a lot, but not every advocate wishes to go to
court.
While we are on that point – and I am sure that we will come on to it – this is the importance
of this idea of the Public Defender Unit, because young advocates actually get more training in
the summary courts. Most advocates who go into commercial and litigation have actually done
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their basic training in the criminal summary courts – I am sure we will come to it – and that
apparently is going to disappear, and that is a major training area.
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Q196. The Chairman: We will come back to the public defender proposals, actually, because
it is an area we would like to talk to you about, but just to –
Mr Swift: Just one last point about the fused profession – that is of course something which
is very different to us here than to England and Wales. I was a solicitor. I had experience of
advocacy but the actual skill sets of a solicitor are quite different to a barrister, and so that is
something where we are very different, and in order to be able to provide a good service you
have to have both sets of skills.
Q197. The Chairman: My one question to follow on is that what you have described about
the new trainee who has just done their academic qualifications and is now training to go into
the legal profession … Does the same approach apply for the transferring solicitor, barrister,
person from another jurisdiction who potentially, in transferring to the Isle of Man, has already
built up a specialism, an area of practice, and it is their intention in line with practice rules,
whether you look at them here or in their home jurisdiction, to stick to what they know because
that is what they are competent at and they would not be advising in an area that they were not
competent in? But perhaps if they were not going to appear in court – it was never their
intention to be an advocate – would the process you have just described apply equally for the
transferring lawyer?
Mrs Unsworth: It does apply equally to the transferring. In recent times we have had a
number of transferring solicitors in the commercial field who have gone through that process,
and when asked for feedback on the process I have not yet received any criticism of them having
to go and attend the advocacy training or to sit in three different seats and do a non-contentious
seat and a contentious seat. I have not had any kickback on that from any of those qualified in
other jurisdictions who have come through, and in fact it has been positive feedback that we
have had from all of them because it has just reinvigorated some of the skills that they had long
forgotten and just gave them a fresh perspective on how to do their job in the field that they are
specialised in.
The Chairman: Thank you.
Q198. Mr Robertshaw: I just want to come back to a point made a few moments ago and
perhaps understand what you are saying to me a little bit better. You have said that from a
professional point of view it is the accumulation of knowledge, being able to find out and then
applying it, and I get that. Where I am troubled is what you are saying there in relation to the
advice we have received in writing specifically relating to the transition of an English solicitor to
a Manx advocate. What is it in the exam that we test? Is it the process of being able to find out?
In other words, during the exam process is there opportunity for the examinee to be able to
access and go and find that information out? And to what extent do we recognise that, as a
professional coming from another jurisdiction – in this case, England and Wales – they already
have exhibited a capacity to express knowledge and the capacity to apply it?
What I am trying to get to here is: are we honing in, in the right way, in our exam process so
that we are not replicating competencies that we have already acknowledged?
Mr Swift: Well, I think one of the issues is that the Law Society does not control the actual
papers themselves, and that is something which we are quite keen on becoming more involved
in.
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Q199. Mr Robertshaw: Can I interrupt? Who does? Sorry.
750

Mr Swift: It is controlled by the Deemsters with external examiners.
Q200. The Clerk: Who are the external examiners?
755

Mr Swift: We do not know.
Q201. The Clerk: They are people in England?
Mrs Unsworth: Yes.
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Q202. The Clerk: Not Manx advocates?
Mrs Unsworth: No.
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Q203. The Clerk: So Manx advocates are not setting the exam for Manx advocates?
Mr McDonald: No, and this is something which –
Q204. The Clerk: Sorry, is that true or not?
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Mrs Unsworth: It is true.
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Mr McDonald: Yes, it is true and this is something which we have been very concerned about
for a long time, but we are hoping in fact … I am glad that Mr Robertshaw is pulling a face –
sorry, is expressing a certain surprise – because that has concerned us for a very long time and
we are hoping what will come from this Committee is that the examination process should come
to us.
It is the way it has grown. Every other professional organisation controls its exams.
Mr Hooper, who I understand is a professional accountant, his exam was set by his professional
body. It has grown. You can imagine in 1732 a couple of Deemsters examining somebody, and so
it has grown up like that. So yes, this is a fundamental point. We need to set the exam in
discussion with the Deemsters, and a certain external element there has to be. I teach
professional examinations – chartered secretaries and accountants – and where I always feel
very satisfied is that the exams that my students sit are set externally. They are not set in the
university. I also taught at university and I was sometimes … Well, no, I will not go into that.
There has to be an external element.
Mrs Clough: Can I just pick up on that a bit further. Just coming back to the broad scope of
your question, I think it comes back to a large degree to what my colleague Mrs Unsworth has
already said, that the whole process of examinations and whether that continues or whether
there is another element to it is something which, as a Society, is currently under review, partly
because it is something we always have to keep under review to ensure that the Society remains
highly qualified and has a very good reputation and is there to protect the public, but also in
recognition of changes which are ongoing in England and Wales. So I think that is a process in
which the review will continue to make sure that the aims of the Society are met and that
everybody is well qualified.
Coming back, if I may, as well to your point as to somebody coming out of a university degree
and a law course as distinct from somebody converting from an English solicitor and whether or
not their skill set is recognised, I think the answer to your question has to be yes, because again
as Mrs Unsworth has already said, there is only a need to do a one-year training contract as
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opposed to the two-year training contract, and I think – and again I am sure one of my
colleagues will correct me if I am wrong – a part of what is behind that is recognition that there
is a certain skill set already there. It is the conversion point which does become fairly important
then, but there is that recognition there in allowing there to be a 12-month qualification period.
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Mr Clucas: I just want to add something, just so that it is on the record and the Committee
know it – they might well know this already, but I do not think it does any harm to put it on the
record. One of the issues that we just have to live with in qualifying as a Manx advocate is we
just do not have the compendious versions of textbooks and reference materials that one would
have … and certainly coming from England and Wales it was taken as given that you would
expect a mature jurisdiction would have. That is a differentiating factor which you cannot get
away from. So, even in a sense if I take the example of the most learned and competent English
solicitor coming to the Isle of Man, I would have no doubt as a matter of starting point to say
that person would easily requalify as an Isle of Man lawyer, but for them to say, ‘Oh, yes, that’s
all right, I only need these three textbooks, that’s all I ever look at – that’s all I’ve ever looked at
for 30 years,’ I would say, ‘You won’t find any of them dealing with Manx law.’
So there has to be a process of – to address Mr Robertshaw’s point, in a sense – how the
exam is tailored. I think there is a legitimate argument you can have about how exams are
tailored and we do not have the … Our hand is not controlling exactly how the exams are
prepared for new qualifying people at the moment, but the way the exams are tailored, for
instance, at the moment – and we are where we are because of where we have come from –
you have to immerse yourself into Manx law to a degree to be able to pass those exams and to
show you have got a competency in Manx law to know where the sources of Manx law are,
because you will not find them just on a nice little shelf, all in one line, saying everything you
need to know about Manx law is on that shelf. Learning how to find the law is a skill in the Isle of
Man which is a little bit more difficult than, I suggest, in some other jurisdictions.
Q205. The Clerk: This is not meant remotely unkindly, actually, because you have put your
finger on something really serious, but would it be unfair to say that the process of qualifying as
a Manx advocate is out of date and opaque, because there is a process run by Mrs Unsworth
very ably where she trains people, who are sent off to be examined by people who you do not
know and they may or may not pass, and there is no syllabus that is really like anywhere else
and there are no textbooks. (Interjection by Mr Clucas) There is a syllabus – sorry, I stand
corrected – but there are no textbooks and no materials.
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Mr Clucas: It is not for me to challenge what you have just said. To say it is sent to a set of
external examiners we do not know … The Deemsters have a role in the examination process. I
do not know the full ins and outs of that role and no doubt Deemsters can appear before this
Committee and they can be asked, but just for the record I think that needs to be said.
840

Q206. The Clerk: I am not trying to put words into your mouth, far from it – genuinely.
Mr Clucas: No, I know you are not, but I am just saying that the process is not totally divorced
from the Isle of Man.
845

Q207. The Clerk: No, but it is opaque.
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Mr Clucas: Certainly there is a degree ... I do not know how much it is opaque and how much
is not; I just do not know, but there may be others before you who know more about that. That
is the only reason I hesitate there.
Q208. The Clerk: I am waiting for Mrs Unsworth to say no, it is limited. (Laughter)

__________________________________________________________________
77 CLAJ-LS/18
155

STANDING COMMITTEE, MONDAY, 19th NOVEMBER 2018

855

860

865

870

875

880

885

890

Mrs Unsworth: I think to be fair to the examiners I would not say it is opaque. I do not know
who marked my law degree and I do not know who marked my legal practice forms. I do not
know the identity of the examiners when I am at university. In the Isle of Man I know that the
Deemsters – the First Deemster and the Second Deemster – are part of the examiners and there
are two external Deemsters who are academics. I do not know their identities. Do I need to
know their identities? Probably not.
What we do get from the examiners after each round of exams have been marked is
feedback. It is generic feedback which goes through the overall issues covered on that paper and
where they think the candidates were perhaps lacking or misunderstood what was being asked
of them. So, as part of the training process that we as the Law Society deliver, we go through
past papers and the feedback with candidates because that is the best that we can do, because
we do not have the resources and textbooks that you might have in England and Wales. So I
would not say it is entirely opaque. If you go back through the past papers, there is a syllabus; it
is pretty wide, but if you go back through past papers there are themes and elements that
return year on year. Certainly the issues tested on heads 1 and 2 – that is your civil paper and
your criminal paper – are relatively the same processes you are being tested on. In respect the
other two heads, head 3 and head 4, you do actually have all the statutes available to you during
the exam, so you can take in all of your statutes that cover the issues that may arise in heads 3
and 4.
So I do not think ‘opaque’ is the word that I would use. Yes, there is certainly room for
improvement.
Q209. The Chairman: Okay, I think we have exhausted the process of qualifying as a – Sorry,
Mr McDonald, briefly, please.
Mr McDonald: One point: we would wish to keep the Deemsters’ involvement because I
think it is important in a small jurisdiction to keep the Deemsters involved in the examination
process.
Q210. The Chairman: Okay, thank you.
Just moving on, the issue of an area of reform has already come up, which you have talked
about. Who, for the Law Society, do you see as the go-to person in Government? Where there is
something that needs addressing, changing, who do you see as the Department, the Minister?
Who do you go to?
Ms Gray: We do have a relationship with Chris Thomas. Juan Moore – who is the Chief
Executive of the Law Society – and I have quarterly meetings with that Minister, and during
those meetings … We hope that that is a dual relationship in a sense; it is not just all about the
Law Society and things where we feel certain pieces of legislation may need updating, but also
listening to what Mr Thomas has to say in respect of issues that he has had raised by his
constituents in respect of looking at what do we need to actually discuss for the benefit of the
residents of the Isle of Man.
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Q211. The Chairman: So that is the legislation reform and issues that Mr Thomas’s
constituents might raise that would be of interest to the Law Society?
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Ms Gray: Yes.
We also had a relationship with Daphne Caine when she had her previous position as the
Children’s Champion.
We have a quarterly meeting known as the Family Court User Group Meeting. That is chaired
by His Worship the High Bailiff, John Needham, and also the First Deemster, Deemster Corlett,
and issues are raised there in respect of Family Court matters that arise that need looking at.
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There have been a number of matters that have arisen during those meetings. One that is pretty
much at the top of the list is the fact that the Isle of Man does not have any services in respect
of supervised contact for private proceedings.
Q212. The Chairman: Yes, in fact I was going to say that is something that you have identified
in your submission. I suppose my question is: you say this has been raised on several occasions
at that group. (Ms Gray: Yes.) My question would be when was it first raised, and secondly who
is dealing with that? Who is going to address that, make that change?
Ms Gray: That problem – it must have been over a year from when that was first raised.
Letters and correspondence have gone to the Attorney General. We feel that, really, other than
the Attorney General, we are not sure actually who else we feel can actually push this forward
for us.
But it certainly is a major concern for the residents of the Isle of Man because what you find
is that parents, if there is no facility for supervised contact – and these matters can take months
going through the court, for various different reasons … and something that I will also address
later on within our submissions.
For instance, you may have a married couple or a relationship may have broken down. They
may have young children. Often you find the situation where one of the parents may deny the
other contact with the children. They may put forward various different reasons as to why that
contact cannot take place. Often it is because there is an awful lot of bitterness in the
breakdown of the relationship or the father is not paying maintenance and the mother might go,
‘Well, if he’s not going to pay for his children, then he’s not going to see them.’ It is really all part
of that bitterness and the breakdown of the relationship. You will find that one of these parents
will then come to seek legal advice. We then try and negotiate with the other party, or negotiate
with their advocate if they have one by that time. Often it is a case of making an application to
court. That may take a number of weeks. When you first attend court it will only, first of all, be
an initial 10 minutes’ directions appointment where the court will have to look to see is this
opposed, is this agreed. This process can take months and during all this time that poor parent is
going without seeing their children. The children are already very distressed because they have
suddenly either had to move out of the family home, they have not got both parents there, they
are feeling very lost and they are not having that continued relationship with one parent.
Q213. The Chairman: But as you say, this issue, with all of that impact, has been going on for
over a year.
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Ms Gray: At least a year. I could not give you the exact date, but it has been quite some time
now. Those services were being provided on a charitable basis by the Children’s Centre and that
was withdrawn, and since that time we have not had anybody to actually fill that gap. I am
aware that there are some private companies that do offer the service, but often in a number of
these cases they are not in a position to pay for these services.
The Chairman: Thank you.
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Q214. Mr Robertshaw: If I have interpreted correctly what you have just said, you were
indicating some support for a politician in, in this case, Daphne Caine’s role as it was, Children’s
Champion, which was quite intentionally broad based. Since then we have seen a change of
ownership of that particular role and also a diminution of that role in the sense that now it
seems to be just cared-for children. Are you comfortable making an expression about bringing
that political role down?
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Ms Gray: I do believe that Daphne Caine did an awful lot of work. She really had, from what I
can see, put her heart and soul into what she was doing in respect of championing for the
children of the Isle of Man. I know that she did quite an in-depth, lengthy report. I am not sure
as to whether any of her recommendations and issues that she raised were actually seriously
looked at at the end of the day.
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Q215. Mr Hooper: Can I just ask for clarity, then: the quarterly Family Court User Group
meetings – is Mr Baker, the new Children’s Champion, attending those?
And the second question: Mr Thomas and the quarterly meetings that you have with him, in
what capacity is he meeting with you? He has about 400 different hats, as far as I can tell – it
would be nice to know which one of those he is meeting with you … with which hat on.
Ms Gray: We first approached Mr Thomas in respect of seeing whether … Advocates are at
the forefront of legislation. They are working within the legislation. The Government is the one
that is actually making it. It makes sense to be able to build some form of relationship between
those two bodies. That was the idea behind those regular meetings. Often we find maybe the
Law Society might approach a Member of parliament on a particular issue and say, ‘Look we’ve
got this – is there something you can help with on this?’ At the time, I felt that it was important
to be able to have a working regular relationship with Government for the sole purpose of being
able to work together for the benefit of the Isle of Man.
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Q216. Mr Hooper: So that is in his role as Chair of the Legislative Subcommittee of the
Council of Ministers, or in his role as Minister for Policy and Reform? I am just trying to wrap my
head round exactly what the relationship is. Is it basically a private relationship between the Law
Society and Mr Thomas, or did you approach him because he has a specific role within
Government and that is the best person, you think, as the conduit for that relationship?
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Ms Gray: It is more that he is Policy and Reform and he is legislation, and often where there
are gaps within legislation those things will crop up. As advocates we are likely at first hand to
see those gaps in legislation and resources, and it was in that respect that we were approaching
Mr Thomas.
Q217. The Clerk: You approached him, not the other way round?
Ms Gray: That is correct, yes.

990

995

1000

1005

Mrs Unsworth: If I can just add to that, the Law Society is represented on a whole host of
different committees with different politicians – there is the Criminal Justice Board, for example;
there is a legislative committee; I think there is a DfE committee – so we do sit on many different
committees with lots of different politicians who are relevant to the area being addressed, and
we are represented on those committees so we do have a working relationship with numerous
different politicians in the relevant field they are addressing.
Q218. The Chairman: It is a very generic question if there is multiple representation on
different committees, but what priority do you feel issues of … whether it is law reform or issues
such as the supervised contact or other areas that you raise, how do you know where those
issues are going and how they are being addressed and what priority is given to them?
Mr McDonald: Well, that is the actual point, isn’t it, really? We do need a channel. There has
to be somebody we need to speak to who can direct us. In England there is the Lord Chancellor –
now we do not know who the Lord Chancellor is, anyway – but there has to be somebody who
perhaps we can raise it with and say, ‘Look, where should this go?’
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Mr Swift: Yes, I think both the Law Society and Tynwald have the interests of the Manx
people at heart, and we have knowledge which will be of assistance to Tynwald and Tynwald has
knowledge which would assist the Society and I think that would be very useful to have a specific
channel.
Q219. The Clerk: So a focal point to someone with ministerial responsibility for justice,
whatever you badge it, would be useful?
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Mr Swift: Well, we want to discuss this in the committee, but personally actually I think that
would be very useful.
Mrs Clough: Can I just add one more point on that. We have set out, in the most recent
submission that was provided to you, exactly what the functions of the Law Society are. One of
those functions is to assist in and promote the reform of law. That obviously feeds into the need
that there will be for the function of protecting the public as well. I think that kind of channel or
conduit would assist in ensuring the protection of the public at the same time as enabling the
Society to fulfil its functions in terms of the promotion of law and the reform of the law.
The Chairman: Thank you.
Could we perhaps move on –? Sorry.
Ms Gray: If I may, just to follow on from that, it is very frustrating for the Society, in that we
do have limited channels in respect of where we can raise our concerns. Obviously a number of
concerns can go to the Attorney General. If we have concerns about legal aid, previously they
were raised with the Legal Aid Committee, but we do find that these concerns do not necessarily
get addressed and the problems are still ongoing, from what I can see, or certainly increasing,
and we do need to have some sort of channel that we can go down to say, ‘Look, there’s a big
problem here and this really needs addressing.’ One of the areas that you have raised is in
respect of legal aid – I am sure that that, in good time, will come up later on in this meeting, but
there is a problem in respect of that, yes.
Q220. Mr Robertshaw: So really we are saying here that the Law Society needs a capacity, a
platform, to express its concerns in a transparent and clear way, and that you are –?
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Ms Gray: Absolutely, definitely. On the transparency side of things I find, in our experience,
that a number of these committees’ meetings are held out as being confidential. That has got to
stop.
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Q221. The Chairman: Thank you.
Perhaps if we could move on to talk a bit more about the role of the Law Society and in
particular your dual role as both a regulator and a representative body for the profession, I
wondered if you could talk a little bit about how you manage I suppose what is an inherent
conflict in that one of your functions is to protect the public, to regulate the profession in the
interests of protecting the public, but equally you are still acting as a representative body. So, if
you could talk to us a little bit about how you manage that inherent conflict.
Mrs Clough: If I can start on that very briefly, I think we have touched on this in the most
recent submission and in the previous submission, that as the Society or as the Council there are
occasions where matters are raised with us that we have to consider that might not be in our
personal interest or might not necessarily be in the interests of an individual advocate. We have
to consider those issues and we have to determine whether or not a complaint needs to be
made to the ADT or whether there needs to be any kind of reprimand and such like. Answering
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that very broadly – we have touched on this in our submissions – as the Council we do recognise
that there are times when we may have to do things and make decisions that may be designed
to protect the public and may not necessarily be in our own interests, but we recognise that and
we have to deal with that on a day-to-day basis, and in my experience on the Council it is
something that we have most certainly done.
Q222. The Chairman: We touched on transparency just a minute ago in terms of actually
raising things with different parts of Government and having that more transparent, and I think
a couple of the things that you have touched on in various submissions you have sent to us …
Last time we met, in April, we talked about the Breaches Committee and the idea that the Law
Society, the Council, has power on recommendation from the committee to reprimand and to
impose fines. We talked a bit about whether those decisions are published and whether there is
any openness and transparency around that, and I think the answer was you would need to
consult the members of the profession on that. I just wondered how, again, you resolve that
sense of … when you become aware of things in the Council that might be a significant issue
from a public perspective about behaviours, service levels etc., how you are managing that
through perhaps your Breaches Committee, but how the public is aware of what some of the
issues and matters might be.
Mrs Clough: If I can start on that again, briefly, if I may. In terms of matters that come to our
attention in Council, whether they be matters that have been raised by the judiciary or by the
Police or other members of the Society, if those are matters which are raised which we believe
raise concerns from an education point of view, they are matters which are most certainly taken
on board and then we will consider whether or not some training needs to be put on and such
like to address any specific areas if there have been any concerns.
The other way that is also dealt with if there are matters is we have a weekly newsletter
which goes out to all members of the Society and any issues of concern or any matters of
education and such like can be set out within the newsletter to make sure that those concerns
are circulated to all members of the Society and raise them.
I think the third point is if matters are referred to the ADT and there are adverse findings
against an advocate, those are matters which are made public and there is a notice put in the
newspaper so the public is very much aware if there has been a reprimand as a result of a
referral to the ADT.
Q223. The Chairman: We did talk extensively last time and I do not necessarily want to talk
again about the ADT and so on at this point, but I suppose the difference was that the publicity
that goes with the ADT does not seem to be at the same level when it is dealt with internally
within the Society through the Breaches Committee.
Mr McDonald: In terms of regulation, the real serious regulation is done by the ADT. You say
that perhaps we should publish matters which we have dealt with internally, but those matters
are not matters which … It is the level, so some of them are … If they were really serious – in
other words if the public were affected – we would in fact refer ourselves to the ADT.
The way complaints work is that all firms have to have an internal procedure and it is dealt
with by another advocate or sometimes the senior partner. My experience from my practice is
that most – in fact, I would say 90% – of the complaints are dealt with, because often it is a
misunderstanding or perhaps a person is not getting on with that particular advocate. If not
satisfied then, they can go to the complaints procedure and, I think as we said, that is dealt with
completely externally. Again, my experience is that all the ones that my firm has dealt with have
been satisfied. It is amazing, really – when somebody listens to an external person they perhaps
see things differently.
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Often it is about fees – people feel that they are being charged too much for a certain job, or
a certain job was badly done. My experience is that that particular procedure, the complaints
procedure, is very satisfactory. But then again, if a person is not happy, anybody can go to the
ADT. My learned friends will comment on this, but this is the big problem, really. There does not
appear to be a syphoning procedure, because some people go with the most amazing
complaints, but we do not regulate.
When it comes down to it, it is the ADT which deals with serious complaints and I honestly do
not feel it is a good idea for the internal matters we deal with to be published, because I really
do not see the relevance.
Mr Swift: I think what we need to address is that we certainly regulate the profession. The
position is that if an internal complaint is not resolve, then there is conciliation service which is
set up. That is completely independent, so there is no conflict there. If it cannot be resolved by
that and it is a serious matter, then it is within the ambit of the ADT. Again, we do not control
that, and so that is an independent way of supervising and enforcing procedures.
With regard to publicity, certainly in relation to convictions in the ADT they are published and
that is right and proper. With conciliation, that is very personal and private because we are
dealing with quite confidential matters a lot of the time, so there is that balance, but certainly in
the ADT that is published and that is where the serious matters are involved.
Mr Clucas: Can I just come in on this. We need to be very precise as well about what we are
talking about, because the vetting of the issue that comes before the Society and usually before
its Council can often dictate how the matter is dealt with.
Three procedures immediately come to my mind: the involvement of the ADT and the
interaction between the Society and its Council and matters going to the ADT; the second is the
conciliation process, which is an independent conciliator, and how things might come before the
conciliator; and the third is the internal mechanics of the Society to deal with complaints, but
under our constitution we can only deal with complaints between members. Our internal
mechanisms do not deal with complaints by external parties, including clients of our
membership, so where it is a complaint by a client and therefore a matter that is perhaps a
consumer-driven issue, that is always going to be a matter where there could be a complaint to
the Law Society. We may get involved to try and bring about conciliation, or it may be something
that is brought to our attention that is so serious it has to go to the ADT, but then the issue is of
course that the client himself has every right to report the advocate to the ADT, so to a certain
degree it is not something that is going to be swept under the carpet. The Law Society cannot
sweep it under the carpet itself because the client who is making the complaint has the right to
take it to the ADT as well.
The only area that I can think of that has the potential to give rise to the concern that your
question was obviously raising, is in the issue of … The practice rules in relation to client moneys
require that any advocate who keeps client moneys must comply with what is called the
Advocates’ Accounts Rules, and part of the compliance with the Advocates’ Accounts Rules
requires the Law Society receiving annually an external accountant’s report upon the
maintenance of the client account and compliance by that advocate or that practice with the
accounts rules towards that client account. We get that report. It may not surprise you that now
and again we get qualified reports. The qualification could be pretty minor or it could be quite
serious and we have to make a decision as Council as to whether it is a question of speaking to
an advocate and saying, ‘How did this happen? It is a one-off, it is not very serious – you did not
comply with the rule but it is not that serious. How are you going to make sure it does not
happen again?’ or sending them to the ADT because it is a serious breach of the accounts rules. I
can see from where you are, saying, ‘Well, you are sitting in judgement over your membership
on that decision,’ and we are, but we also have a track record of sending matters to the ADT
where they are serious breaches of the accounts rules.
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Q224. Mr Hooper: Sorry, can I just jump in on that? How do you propose to demonstrate
that? None of your internal decisions are published, so you are making a statement here that
you have a very good track record wherever they are serious –
1165

Mr Clucas: I think I am addressing the question that was asked to identify an area where the
Council could be accused of … saying ‘You’re not being transparent on that point,’ because yes, I
am saying it is being dealt with and I believe it is dealt with in a completely proper way but it is
open to that criticism.
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Mr McDonald: To give an example of a minor infringement – my learned friends can perhaps
correct me – once you have sent out the invoice, and if perhaps you have client money to pay
the invoice, you must move that within 14 days from the client account into your office account.
I have to say that is a minor infringement. Nobody has lost because the client has paid the bill;
however, it has not been moved from the client account to the office account. Are we going to
publish that?
Mrs Clough: Can I just pick up on a point raised by Mr Clucas. The question that was raised
was how can we demonstrate these things. We obviously cannot demonstrate, as we sit here,
matters which have been referred as accountancy issues where we have dealt with them
internally, but we can demonstrate matters which have been referred to the ADT because where
there has been an adverse finding it comes back to the fact that that is a matter of record. So it
may well be that there are matters where it is public record where there has been a Law Society
referral to the ADT in respect of accounts breaches. So that is something which can be
demonstrated.
I think another matter which can be demonstrated, and it is slightly off that point but I think
it comes back to your initial question concerning matters of conflict, is a point which I think we
referred to the last time we were before you but it is also picked up on in the most recent
submissions. It was a matter concerning the master policy and insurance and the case involving
Appleby, which was the First Deemster sitting in his capacity as the Visitor, which is the technical
term. That does demonstrate quite clearly matters which may not be in everybody’s interest as
members of the Society but overall was considered as something that was a difficult decision,
and in fact the wording of Deemster Doyle in the judgment, which is set out in the submissions
which you have got, does specifically make reference to being a member of the Society where
you may have to do something you perceive is not in your own personal interest. That was
specifically recognised in that case, so I think that does demonstrate that we can evidence that
where there are matters which may cause conflict a decision has to be taken, and matters in
that case were referred to the Visitor.
The Chairman: Can I ask a specific question –?
Mr Clucas: Just Mr Hooper’s question – and I am trying to be helpful, really, because I think
having accepted that I have identified an area where there is not full transparency, Mr Hooper’s
question was: how are you going to address that lack of transparency? I will try not to make Law
Society policy on the hoof by myself in front of this Committee is the first answer. (Laughter) So I
am not; I am making a non-binding statement now.
The Attorney General is an ex officio member of the Law Society Council. He does not have
unrestricted rights of access to all our working papers, but there is no reason in areas such as
that … We do minute every decision we make. We might not publish those minutes, but there is
certainly an opportunity for somebody such as the Attorney General to have an overview in that
area, or a standard reporting process where our decisions in relation to breaches of accounts
rules, where we do not report in to the ADT, that we share those with somebody like the
Attorney General, who is an ex officio member of our Council anyway.
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Mr McDonald: The Attorney General sees all the minutes. When we say we do not publish,
we do not publish in public.
Mr Clucas: No, that is not correct. He might get copies of our minutes, but certain matters
would be redacted.
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Q225. The Clerk: But you have not thought of issuing an annual report for the guidance of
your members, pointing out some of the less serious breaches that may be quite common that
are a mistake –?
Mr Clucas: I think it is right on occasions where, if we see something that we feel the
membership as a whole need informing about, we mention things in our newsletter from time
to time.
Mrs Gray: We have done that. Our annual general meeting reports are issued prior to those
meetings and we have raised previous disciplinary matters from the ADT. We have not,
obviously, named them in those reports but we have raised the circumstances, how that came
around and how it was dealt with.
Mr Swift: I think the answer is we are doing some things and we could probably do a little bit
more.
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Mr Clucas: I think I agree, and I think you have also got to look at the parallels with, for
example, prosecutions: where in the chain does it become public knowledge? If you have got
someone who is arrested, does that need to be published? If it goes to the CPS? Does the
reasoning why the charges are not taken forward? When does that happen? You have got to
make a decision as to where in that chain of process you have to have the publicity for the
interests of everyone.
Q226. The Chairman: I think that is what we discussed last time. There is a difference
between the decision-making process and the end decision, where the end decision …. it is
important that there is some light shone on decisions that are made and why they are made.
Just one specific question I wanted to ask in your comment about the position of sole
practitioners, which we touched on last time we met as well, and how they … You talked about
internal complaints mechanisms – they are required, but if you are a sole practitioner you are
effectively marking your own homework; who do you go to? I think the submission you sent
back in was that a sole practitioner would refer to another advocate and I just wondered if you
could elaborate on what regulation there is around that. If I have a problem this week and I refer
to one of you as an advocate and you deal with that and look into it and it is resolved, and
perhaps it is resolved properly, then perhaps in a few months’ time if I have another issue I
might refer to another advocate. So where is the oversight, I suppose, across the potential that
you have a series of issues that are not serious enough to go to the ADT but might show a
pattern of practice and so on that, as the regulator, the Law Society, you might be interested in?
Mr McDonald: That also applies in tort practices – we do not know what complaints have
gone to practices which have been dealt with by the internal procedure. If people are not
satisfied they can go to the conciliation procedure, and if they are still not satisfied they can
complain to the ADT. As I say, an awful lot of complaints into the ADT are fairly trivial, and of
course a lot of people do write to the Law Society. The Chief Executive receives certain
complaints and he deals with them in a professional way.
Let’s make it clear: like you, we are here to protect the public. This idea that we have
something to hide … It does not help anybody if there is a problem and it is not solved.
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Mrs Clough: Can I just follow on that, if I may, briefly – and I am coming back to not the most
recent submission but the previous submission to that.
I am not aware of a situation that has arisen such as the one that you have specified. I think
perhaps the reason for that is that my understanding – and I am sure my colleagues will correct
me if I am wrong – is that the way the system would work with a sole practitioner – and they can
refer their complaints to another advocate – would be that they would generally have a
relationship with a particular firm, so the referral would normally, in my experience, be going to
the same external person in any event. If there were to be a situation which we were not aware
of and it was brought to our attention, then we would obviously look at whether or not there is
a need to consider that further.
Again, as we have said before, the matters which are set out in our practice rules and
byelaws and other related rules are matters which are always kept under review. And I think as
we have set out as well, issues such as the need to have a complaints policy is set out within a
client care letter, which can be reviewed on the actions of a firm and it is also a requirement
within our practice rules as well. So that is something which the firms need to do, and if there
was to be a situation such as the one that you have referred to, then obviously that would be
something that we would look at to see how it has arisen and if it is something which can be
resolved going forward.
Mr Clucas: It hardly needs saying, though, in the modern age that consumers at every level, if
they want to escalate something they will raise it fairly quickly with whoever they think is
appropriate, whether that person is the appropriate person or not. So the idea that a dissatisfied
client of a law firm who remains dissatisfied will play along in a system that keeps it all hidden
from public view is not my experience.
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Q227. Mr Hooper: Two questions. There has been a lot of reference to the ADT as the
principal regulator. It is my understanding that the ADT only deals with issues of professional
misconduct, so there will be instances of complaints that are maybe not to the level of
professional misconduct but are not addressed adequately within a firm’s internal processes.
Again, my understanding is that the only route that the customer has to go down then would be
the conciliation process that the Law Society has. If they are not satisfied by that process but the
complaint is not of the nature of professional misconduct, where do they go?
Mr McDonald: To a different advocate.
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Q228. Mr Hooper: Well, that is what my question is: is there a gap there?
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Mr McDonald: No, there is no gap, and let’s make it clear: advocates have no hesitation to
sue another advocate if they have been negligent, because that is what lawyers do. So if in fact
they have a genuine complaint, they go and see another advocate.
Q229. Mr Hooper: So it is the position of the Law Society, then, that there is a gap in
regulation there because there is no body that can take regulatory action to enforce that
complaint, to make sure that complaint is adequately dealt with? The position of the Law Society
is, ‘Well, it is not serious enough for professional misconduct but we cannot help you resolve it
ourselves, so you will have to find another lawyer and sue them’? That is the gap I am aiming
for. Does that exist, or is my understanding lacking there?
Mr Swift: No, I think what we are looking at is this, in that if you are looking at professional
misconduct, that goes to the ADT. You have an issue of service complaint – I think that is what
you are addressing. If service complaints are sufficiently serious, then that becomes an issue of
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professional misconduct because that is one of the areas which professional misconduct
governs.
I think you will have read in our submissions that we were looking at service complaints not
going to the ADT and that we should have a regulatory body set up maybe akin to the
conciliation service to fill that gap. Its powers and scope would have to be looked at, but in our
submissions we suggested that because we identified that conciliation and mediation is
excellent – I use it in my practice – but in a complaints procedure that is vital. In serious issues
the ADT is necessary because you have to have the regulatory force and punishment behind it.
Some service complaints do end up in the ADT and that is not appropriate.
So I think there is an area there which should be explored certainly to fill that gap, although it
is not a very wide gap because, essentially, if it is a serious service complaint it becomes a
professional conduct issue. If nobody answers a letter, for example, initially that might be a
service complaint but it eventually would become a professional conduct issue.
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Mr Clucas: I was not quite clear what type of complaint you were actually talking about,
because conduct complaints clearly can go to the ADT even if they are quite minor, and the ADT
has a filter process if they consider they are too minor even to go forward to a full disciplinary
hearing. Service complaints really do tend to suggest a failure to provide … You are into the
territory of negligence, really, aren’t you – negligent standards of service?
Mr McDonald: As I say, you would see another advocate, and let me tell you: advocates do
not hesitate to sue other advocates.
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Q230. Mr Hooper: Okay. The second question I have got relates to comments about referring
or publishing the information and publishing only serious breaches, which the ADT do anyway.
But it was interesting, the comment that was made by Mr McDonald about breaches of Rule 19
in respect of the 14-day payment period.
Mr McDonald: Is it Rule 19?
Q231. Mr Hooper: Yes, actually, there is a very recent – in fact the most recent case
published on the ADT’s website, one of the issues was a contravention of that exact rule.
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Mr McDonald: Yes, but it was a fairly serious one.
Q232. Mr Hooper: Arguably, yes, but that is my question, really: if it is left up to the Law
Society to determine the level of that seriousness, is there a gap there as well in that you are
saying it is the Law Society itself making a decision behind closed doors as to what should or
should not be referred?
Mr Clucas: Haven’t we just answered that question?
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Q233. Mr Hooper: No, not satisfactorily. That is my challenge here. I am still trying to get into
that gap between things the ADT will determine themselves are too minor and things the Law
Society will determine not to refer.
Mr Clucas: We cannot speak for the ADT in terms of where they set the bar and what they
consider too minor or not too minor. All we can answer is what we, as Council, determine to
send to the ADT. I think we have accepted that we sit in judgement of our membership behind
closed doors and make a decision where we can evidence those cases that we send to the ADT,
but we cannot evidence those cases that we decide fall below the bar. That is the point, I
suggest – that we had answered that question by saying we have recognised that and we have, I
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believe, suggested something that might be done to give some greater transparency on that, but
we have recognised it.
Mr McDonald: I seem to get the impression that there is a perception that we hide things.
Let’s make it clear: we do not hide things, because after all we are lawyers – it is important that
if there is a problem it is dealt with.

1375

1380

1385

1390

Q234. The Chairman: I think, Mr McDonald, what you will hear a lot of Tynwald
representatives say is that for constituents, for members of the public who access legal services,
there can be a sense of not being able to navigate easily sometimes because a lot of what we are
talking about and dealing with in terms of rules, regulations and the law, is not necessarily
something that members of the public can navigate. So I accept that you are sincere in saying
what you say. I think the point has come up that it is about evidencing that the right thing is
being done, not only that the right thing hopefully is being done but how we achieve
transparency to show that the appropriate action is being taken and regulation is in place.
I am sorry – at this point I am mindful that we are running towards the end of our time with
you this morning and I just wondered if we could move on and touch on a couple of other things
before we close.
The first one is the public defender ongoing consultation and work around the possibility of
such a scheme in the Isle of Man. Your submission is clear that you see that any potential such
scheme would be problematic and you believe it is not viable, and I wonder if you could explain
a bit more why you think any such scheme would not be viable in the Isle of Man.
Mrs Gray: Yes, thank you. Following the SAVE campaign that was presented to Tynwald on
19th June, the Law Society did prepare a briefing to Tynwald and I would like to ask as to
whether you had opportunity to read through that briefing paper.
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The Chairman: Yes, we did, thank you.
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Mrs Gray: Thank you. That numbered a number of points as to why the Law Society felt that
a public defence unit would not be viable in the Isle of Man. This is quite a big subject, so are you
looking as to is it viable in respect of efficiency, whether it is going to work, looking at the cost
side of things – and then I can deal with those individually?
Q235. The Chairman: Well, we have seen your submission and I am aware that you have
highlighted the different aspects, and indeed I think it was Mr McDonald who touched upon the
fact that advocacy skills are often acquired by junior advocates acting in the summary courts, so
I suppose … Perhaps if we turn the question around: is there any way in which you think such a
scheme could potentially be viable, that it could be designed in a way that would assuage the
concerns that you have raised, whether it is about the ability of trainee or junior advocates to
acquire advocacy skills, the ability to provide appropriate representation for individuals in a
criminal position? There are obviously public defender schemes and models in different
jurisdictions that are up and running, so is there any way in which you would think such a
scheme might be viable in the Isle of Man?
Mrs Gray: I think first of all we have to look at what here in the Isle of Man we have. It is a
very small jurisdiction; there are around 87,000 people as a population. Some of these other
jurisdictions that have been raised who are supportive of implementing the scheme have
compared implementing a scheme here in the Isle of Man to one that is happening in the US and
Australia and Scotland, but when you look a bit deeper into those schemes and how they are
run, it is only in the US where defendants do not actually have an option to have a lawyer from
the private sector. If I look at the smaller jurisdictions and moving up, Scotland has around 1,100
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solicitors in the criminal field but there are only around 26 that belong to the public defence
unit. All of these jurisdictions – bar the US – around the world run in parallel to a private
practitioner section, and running in parallel it is only a small percentage – it is not half and half;
it is literally a de minimis percentage. It has been recognised in Australia that the public defence
unit that they have there needs the services of the private sector because otherwise people will
have difficulties in accessing justice to the courts.
So that is our first point, that we have 24 criminal practising advocates here on the Island, so
to introduce a public defence unit is certainly not a viable option. And also, in looking at the
paper that was introduced in June, it did not seem to be particularly clear whether this was just
going to be the summary courts. Was it going to cover General Gaol? Was it going to cover all of
the criminal justice system? The police station?
The concern of the Law Society is that at the minute you have got highly regulated,
functioning, criminal advocates practising in this area and you are going to then look at replacing
them with either six advocates or 10 advocates. So you are taking 24 out and putting in between
six and 10. How will that actually work? How will that look? What will happen if you have a fivehanded affray coming to the court or you have a matter of three juveniles? And if there are
going to be six advocates, some are going to have to be working on those matters in house,
some are going to have to be at court, some of them might have been at the police station all
night and then will not be able to come in because they are restricted. One might be on the sick,
one might be on maternity leave. It is just not a viable option in respect of … The Isle of Man by
its very nature has a higher percentage of conflict of interests.
Q236. Mr Hooper: So it would be your view, then, that there are no circumstances in which a
Public Defender Scheme could work on the Isle of Man?
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Mr McDonald: No.
Q237. Mr Hooper: I am asking that because the question that was asked is: what
circumstances do you feel that it might possibly work, and –?
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Mr Clucas: Can I just clarify a point that Mrs Gray was making, which might not have come
clear from what she said. When she said those other jurisdictions, bar the USA, all have a public
defender system that works in parallel with a private criminal Bar, the point was it works in
parallel with a private criminal Bar that allows publicly funded access to justice through that
private section of the Bar.
Q238. The Chairman: So legal aid remains in place?
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Mr Clucas: I am not naïve – in some of these jurisdictions pressure on the legal aid funding is
enormous and cuts have been made, but it is still there. What we are being told is that the
public defence scheme that is being considered in the Isle of Man would be a replacement of the
legal aid scheme.
Q239. The Clerk: Would your attitude change if private members of the Bar were able to
work on an agency basis for the Public Defender Scheme, so if they had full-time advocates it
would be complemented with regular employment of others who were experienced criminal
advocates?
Mr McDonald: But isn’t that what legal aid is?
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The Clerk: Absolutely, that –
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Mr McDonald: My fear is that, ignoring everything, whether we had 10 or 12 – my learned
friend has mentioned maternity leave, working on cases, six weeks’ holiday, illness, etc. – the
important factor is that a person has to have trust.
Coming back to finance, I know – I worked in public service for nine years and cost is
important. This Public Defender Scheme will be cost limited and there will come a point where
things will not be done because it is costing, whereas a private advocate being paid through legal
aid will feel that a certain forensic has to be carried out and he will fight – and I mean fight – the
legal aid officer for it, and that advocate must prove that that particular expert report or
whatever is required. My fear is that what is going to happen in the Civil Service is ‘We haven’t
got the money and it’s not going to be done.’ We have already had criticism in terms of
disclosure in a recent court case where the prosecution – this is on the Isle of Man – had been
criticised twice. We know the situation in England with reference to disclosure. What the
prosecution say in England is, ‘We haven’t got enough staff – we can’t even go to … ourselves.’
Well, the same will apply to the Public Defender Scheme. They will say ‘We haven’t got time’,
and if all the evidence is not before the court, how can we have justice? This is what it is all
about; it is not about the money.
Mrs Gray: We are not saying that it could not work; it could work, but the number of
advocates that they are saying they would use to form a public defence unit is not adequate.
The Clerk: I think what we are trying to explore –
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Mrs Gray: You would need so many more advocates, and at the minute … This document
that was put under the SAVE campaign in respect of the expenses, they took the highest legal
aid expenditure year, 2015-16, to say it was £2.3 million, but actually, looking at the last
10 years’ figures of legal aid, the average legal aid expenditure was £1.7 million and that also
included all of the courts; it was not just the summary courts which they were looking at. So they
would need an awful lot more advocates, and the concern is that … Say, for instance, they
turned round and said, ‘Yes, okay, we’ll do it under 10 instead of six,’ and then it did not work
and they found that somebody was going to be unrepresented because there was distrust from
a member of the public that they did not want to be represented by a member of the public
defence unit or there was a conflict and that person is going to end up in court without actually
being represented, they would then need to go back to the private sector to say … which they
have done at one time. The prosecutions were under-resourced at one stage and they were then
having to approach the private Bar to say ‘Could you please help us because we don’t have
enough prosecutors?’ And those prosecutors did not charge the legal aid rate to the
Government, they charged their fee-paying rate.
We also see this across other areas of Government, such as court welfare officers – the idea
that this could be dealt with by two court welfare officers. You find that one of them has gone
off sick and they have then have to go back into the private sector and pay a fee that is two to
three times more the salary they were actually paying their court welfare officers. So we are
already seeing this going on in other areas and this is exactly what we, as a Society, feel would
go on as a public defence unit.
Also, once you are a year or two years down the line and you realise ‘Actually, we cannot do
this on six advocates, we’re going to get more’ … We have seen the number of prosecutors
increase exponentially over the years – it is now triple what it was 10 years ago – and they will
end up having to get more and more people to come in. And if they do not – if they say, ‘Well,
okay, we really cannot afford it because we have not got the budget’ – then there are going to
be inadequate resources in respect of that advocate going the extra mile for his client, which
again we have seen issues with in the UK where the prosecution, again resourced and
underfunded, have not been able to put in the hours in respect of disclosure and there have
been miscarriages of justice in the UK.
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So you have got two factors here. You have got either once you have got the public defence
scheme up and running you realise ‘Actually, we haven’t got enough advocates, so we’re going
to have to increase it,’ which means increasing the expenditure to what is currently under the
legal aid side of things; or you become under-resourced and then there is going to be an
injustice somewhere down the line. Once the Government is in that situation it will not be able
to reverse out of it, once it has made that decision, because there will not be a criminal Bar left.
You will not be able to turn around and say ‘This is really not working,’ or ‘This has tripled our
expenses and now we’re going to have to put it back to where it was,’ because it will never be as
it was; there will not be a criminal Bar.
The Chairman: Okay, thank you.
Mr Hooper, you had a …?
Q240. Mr Hooper: Well, that was the question I was going to ask you, actually. So the key
problem that you see with the PDS proposal is simply that they are not going to resource it
properly? So if the PDS was resourced adequately, do you think it could work?
Mr Swift: I think the issue is twofold. It is the actual funding – we cannot see a saving. And
secondly, service – we cannot see the service being as good as it is now.
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Mr McDonald: And I have a fundamental issue in that you should not have the state
detecting crime, the state prosecuting crime and the state defending crime. That is a
fundamental human rights issue.
Q241. The Chairman: We will not have time at this point to take your answer on this, but I do
not think we have seen so far in your submissions – and perhaps you would correct me if I am
wrong … No doubt you will be aware one of the potential drivers about the idea of some sort of
public defence scheme is around the legal aid costs and so on. I do not know if the Law Society
has any comment or thoughts – and perhaps if you do you would put them in writing to us,
given we are running out of time – as to what reform might be appropriate of our current legal
aid system to recognise that that is probably one of the factors that has at least driven the
exploration of the idea of a public defence scheme. But I will not ask for your comment on that
at this point.
Mr Robertshaw, you had a question.
Q242. Mr Robertshaw: Yes, indeed. As we sit here this afternoon opposite each other, Lawrie
and I sit here as a result of an electoral process which is constantly under review by ourselves
and – as I look at my last returning officer – very eminently overseen by many advocates who
fulfil the role of returning officers. Jane sits here as a consequence of a process which is
constantly under review by us as to how we form and run our electoral college to elect our
LegCo Members.
Can I just turn the spotlight round the other way and can I ask you if you are satisfied that
you are reviewing your electoral process to the Council regularly enough? Does it follow the
same strict type of rules in order to get elected? For example, is it completely secret in its
process? And also, are you satisfied about how you take the next stage up and submit your
proposals for who should sit on the ADT? I know we are not covering the ADT today, but in
asking the ADT members how long they have been there, their term of office seemed to be fairly
long and extensive. You have very eminently shown yourselves this morning, if I may say so, to
be very competent in representing your Council, but do you think your electoral process should
be reviewed, both as Council members and how you elect the ADT representation?
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Mrs Clough: Can I start off on that, if I may? Not specifically the ADT side but in terms of
Council and members of Council, the process which is followed is set out in our byelaws. It is
open to any member of the Society to put themselves forward to sit on Council. We have an
AGM every year in January and at that time it is open for anybody to stand.
In terms of the membership of Council itself, there is a requirement for two members of
Council to retire every … three years? Okay, we can always clarify the time, but there is a
requirement that two members of Council must stand for re-election at every AGM, so annually
there will always be an opportunity if somebody wishes to go on Council and they are
dissatisfied with something to put themselves forward for election on to Council. As part of that
process it is open for anyone to put together a manifesto. That may be something which consists
of ‘I’d like to go on Council because I’d like to help’, or it may be a document which runs quite
extensively and sets out the desires and wishes of the individual. But I think my first point there
is that there is a process for any member of Council, if they wish to put themselves forward for
election.
With regard to the positions of Vice-President and President, again that is a process where an
individual has to be elected to become President. It is part of our rules that that individual can
only remain as President of the Law Society for a period of two years. At the end of that two
years there will then have to be somebody who replaces them. Historically, it has often been the
case that the individual who is Vice-President will put themselves forward as President, but that
does not have to be the case; even if they do, they may not be elected as President. So there is
that process there for there to be changes on Council on quite a regular basis.
Another point I would add to that is that as a membership of Council we do have a variety of
individuals coming across a wide range of professions. We have got before you today members
from very small firms right through to the larger firms, so there is a wide range of representation
of all sizes of firms and a complete cross-reference of the areas of law which individuals on
Council do actually represent.
I have had helpfully passed to me, back on a point I was raising … Our byelaws do state that
‘ordinary members of Council shall retire in order of date of election and in case of equal
seniority the order of retirement shall be determined by lot’. I can give an example of that. I
think some four years ago there were five new members of Council, so when we came up for reelection there were five people but only two needed to retire. That was determined by drawing
of lots for who would retire when. So there is that process to be able to put new members on
Council, to replace the President, the Vice-President and such like.
The process which is followed for election at an AGM is by way of ballots by members of the
Society, whether that be in person or by way of proxy.

1610

1615

Mr Clucas: Being absolutely precise about that, our byelaws provide that ‘every question to
be determined at a general meeting’ – that would include elections for members to Council – ‘is
done by a show of hands unless a ballot shall be demanded by any five ordinary members
present’. So it is a matter for the membership whether they want to have an open show of
hands for the election of members or whether they call for a ballot, and if it was a ballot it would
be done in private.
Q243. Mr Hooper: Just for clarity, ‘members’ in this instance relates to individual advocates
rather than firms? So a firm would not be allowed –?

1620

Mr Clucas: ‘Member’ refers to an individual advocate. The byelaw then says – I am ignoring
the word ‘associate’ because I do not want to overcomplicate the answer here; but it refers to
‘individuals’, I will stress that – ‘only ordinary members shall have a vote at an AGM and each
ordinary member shall have one vote.’
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Q244. Mr Robertshaw: Can I just pursue this issue of proxy? Those of you who were recently
returning officers will recall that we changed our process on how careful we are with proxies.
We felt that perhaps we were remiss in some areas and it was quite a significant change. How
does your proxy system work? Is it by post, by mail; or does somebody come in with a clutch of
proxies from an office? What actually happens?
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Ms Unsworth: In practice what happens is a proxy form must be at the halls of the Law
Society at 9 a.m. on the day of the meeting. So if I wanted to appoint Mr McDonald as my proxy I
have to fill in a form and that appoints Mr McDonald – or it can appoint the President or
anybody – to stand in my proxy. I fill in a form. I must deliver that to the Law Society halls. They
have a proxy register for the morning of the meeting and they will then issue proxy votes to
either a named proxy or, if it is the President, the President. If I want to vote in a specific way,
then I will give instructions to Mr McDonald as to how I expect him to exercise my vote and he
will exercise my vote in that way. Alternatively, I can say, ‘I don’t have strong views: vote
however you see fit.’
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Q245. Mr Robertshaw: I think perhaps I should be more specific about an area of concern
that I have got. If you had a significant practice with a number of advocates with the right to
vote – it is a busy practice, not everybody turns up for the AGM, the senior turns up: does the
senior bring the proxies with him or her? As an individual advocate within that practice who is
not attending the AGM, how much freedom do they think they have got, when in fact their
senior may very well be standing for office, to feel that they can clearly hand them the proxy and
say, ‘I’m actually voting for somebody else’?
Mr Clucas: Can I answer that? Firstly, the rule says: ‘Any ordinary member may in writing
appoint any other ordinary member as proxy to vote at any general meeting. A member must
lodge his proxy with the General Secretary of the Law Society at least one hour before the time
fixed for the general meeting.’ So the proxy is given effectively to the Chief Executive of the Law
Society ahead of the meeting.
Q246. Mr Robertshaw: By whom?
Mr Clucas: By the person who wants to appoint the proxy.
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Q247. Mr Robertshaw: Okay, so those proxies arrive at the AGM, or prior to the AGM,
completely independent from the senior member who may very well be standing for office?
Mr Clucas: Let me explain. It may or it may not.
Q248. Mr Robertshaw: It may?
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Mr Clucas: Let me explain. The requirement is that the original proxy has to be lodged with
the Chief Executive one hour before the meeting, but somebody … Take, for instance, my firm. I
work for one of the larger firms. Say I was the only person going to the meeting from the firm, I
would have copies of the proxies so I know what my instructions are from the individual
members. I would either have a specific instruction or I would be given discretion by member as
to how to vote.
Q249. Mr Robertshaw: Are you comfortable with that?
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Mr Clucas: It is really very similar to what would happen at a general meeting of a corporate
body.
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Q250. Mr Robertshaw: Can I just put the thought with you that it might be more
transparently fair if a proxy were submitted to the Chief Executive an hour before, completely
independently and in private to him or her, whoever the Chief Executive might be?
1680

Mr Clucas: Well, the proxyholder needs to know who is going to the meeting and the
proxyholder needs to know whose proxies he is holding, or he cannot vote for that person.
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Mr McDonald: Yes, it is like an AGM of a company, you can have your tick, because we have
other resolutions as well as electing people. In fact, I am beginning to warm towards what you
are saying, actually.
Mr Robertshaw: Thank you. You are a fine returning officer!
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Mr McDonald: Yes, and I can see that there is a possibility of perhaps the proxy deciding
certain issues, or perhaps even … So yes, I do feel that you have raised a very important point,
and without going any further I think that we should discuss this and report back. I think I have
got your thinking now, yes.
Q251. Mr Robertshaw: Thank you. That is all I would ask you to clarify.
Mr Clucas: Again, it is an example of a question where not all circumstances fit the general
concern.
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Mr Robertshaw: Yes, quite.
Mr Clucas: There will be some instances … For instance, if there was an extraordinary general
meeting where the only resolution on it was to increase the annual subscription fees for
individual lawyers tenfold – you know I am making a point – and as a matter of contractual
between a firm and its individual advocates that it employs it is a part of their terms and
conditions of employment that the firm will pay their professional subscription fee, the firm has
a legitimate interest in that vote because it is going to affect the firm, not the individual
advocate.
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Q252. Mr Robertshaw: As our returning officers, all I would say to you in closing this point is
that we constantly review the clarity and fairness of our electoral process and then you interpret
that and deliver it, and all I think we are saying to you – and I think you are responding – is that
perhaps it would be a good thing to look at your electoral process.

1715

Mr McDonald: I can see your point. There is a certain opaqueness; there is not sufficient
transparency, in fact, I can think of in one certain area.
Mr Robertshaw: Thank you.

1720

Mr Clucas: I am not disagreeing with that either, and I am associating myself with that
answer. I am just making it clear that if we do need to address it, again one answer might not fit
all situations. That is the only thing for me.
Mr Swift: And I think you also raised the issue of the ADT.
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Mr Robertshaw: I did, yes.
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Mr Swift: Thankfully for the meeting we had on the previous occasion, since that date we
have actually entered into communication with the ADT. They have agreed to meet and that is
one of the issues which we are going to raise with them.
Mr Robertshaw: Thank you.
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The Chairman: It seems a shame to close, because we have not covered various things we
would very much have liked to cover with you – Yes?
Mrs Gray: I wondered if I could just raise one particular area that is very much of concern to
the Law Society at this particular time, and it was also raised in your questions in respect of legal
aid provision: is this adequate? Legal aid at this moment, particularly civil not criminal legal aid …
There seem to be a number of issues in respect of the administration of it and also the problems
on administration that have been incurred because of decisions made by the Legal Aid
Committee adding conditions to the actual certificates.
Our real concern at this particular time, because of the backlog administratively in the Legal
Aid Office, is that certificates are not being granted on time, certificates are not being granted
for a number of weeks or a number of months. I explained earlier the process in respect of,
giving you an example, contact. If there is no legal aid certificate, they cannot progress that
matter at all. I will give a for instance. You have also talked about mediation, about how live that
particular issue was. If clients are represented under a legal aid certificate then they are also
entitled to legal aid for mediation. Often mediation is at the forefront of both the advocate and
also the courts, and this issue will be raised. If both parties are agreeable or a situation is such
that it is suitable for mediation, then the matter within the court will be adjourned in order for
the parties to be able to go and mediate. We then, as advocates, will apply for legal aid funding.
I have one particular matter where I am still waiting 10 weeks down the line to get
agreement from the Legal Aid Office. That matter has had to adjourn twice now in the court
proceedings because we have had to turn round to the court saying, ‘Sorry, we are not on any
further progression in this matter because the parties have not been able to mediate because
we haven’t had a legal aid certificate in place.’ This is just one matter – I have numerous matters
in my office because I am a legal aid practitioner – where I do not have a valid legal aid
certificate because we have been given eight hours or 10 hours and those 10 hours have run
out. We have gone back and said, ‘Right, well, we need another 10 hours to progress to the next
stage,’ and we are waiting weeks and weeks.
Q253. The Chairman: Can I ask – we have read your submission on some of the challenges
with legal aid – how long has this particular state of affairs –?

1765

Mrs Gray: It has been going on for years.
Q254. The Chairman: And what, again, has been the conduit to try and raise this particular
concern, the administrative –?
1770
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Mrs Gray: Part of the problem has come around because the Legal Aid Committee have
placed conditions on legal aid certificates. At one time you had an open certificate – ‘Yes, your
client can be given legal aid to pursue an application for contact’ – but now you do not get that.
First of all, you can wait months to actually get your first certificate. Then it might say ‘subject to
negotiation’, but by that time you have negotiated as far as you possibly can. So you then get
the certificate, which you cannot do anything with. You go back to Legal Aid and you say, ‘Okay,
well, we’ve done all that – we do need now to make this application.’ So then you wait weeks
and weeks again for them to come back and say, ‘Okay, well, we’ll give you the fee to make that
application and you can attend the directions appointments.’
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Q255. The Chairman: So can I ask, because I am hearing two things if I am not
misunderstanding the point: one is the administration of legal aid and the time that seems to be
involved between making requests to extend legal aid and receiving a certificate that enables
you to progress the matter; and the other is not having an open certificate in the first place so
you can just get on with the job.
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Mrs Gray: But also, with certificates, these are all assessed at the end of the day by the costs
assessor when we put a bill of costs in. If they feel that we have spent an inordinate amount of
time on a particular matter, then he would just say, ‘Well, you’re not going to get payment for
that.’ It is not like we have got a free run on a certificate and we just put in a bill and it is going
to get paid. This bill will be assessed at the end of the day by the costs assessor. These
conditions – and they are not only one: the first one will be ‘Subject to negotiation’; the next
one might be ‘We’ll give you four hours’; or the next one ‘We’ll give you another four hours’; or
‘It’s only subject to attending directions, but again you’ve only got six hours.’ And then your case
will be adjourned for a court welfare officer’s report. Often that will be a condition, so your
certificate is only valid up to the court welfare officer’s report and then you will have to report
back.
There are various different conditions and after each condition that you have met you will
have to go back to the Legal Aid Office. That puts administrative burden on the Legal Aid Office
because they have to look at that every single time. And I am not sure as to whether these
conditions are actually, in respect of the concerns raised for the Legal Aid expenditure and to
keep a tab on it, actually doing what they are supposed to be doing, because at the end of the
day these bills are assessed.
Ms Unsworth: To answer your question, we were having meetings with the Legal Aid
Committee, who are a statutory committee put together, and also set up a Legal Aid Users
Group, which is the certifying officer and members of the profession, legal aid practitioners who
come to that meeting. The Legal Aid Users Group meeting was a forum in which to raise day-today issues such as delays or issues of mediation, and with the previous Legal Aid Certifying
Officer, Mr Montgomery, we made massive progress in streamlining some of the administrative
functions. We did not get it to the stage we needed to, but we did make big progress.
With the Legal Aid Committee, however, there is not a single advocate on that committee,
notwithstanding the statutory function allowing for an advocate. What that means is we are
dealing with largely civil servants or people from private enterprise who, quite frankly, have
never been through a legal aid process themselves – because they earn good money so they
would not qualify for legal aid – and also they have never understood what we do as a legal aid
lawyer and the process that we have to go through. We invited them to come into legal aid
practices – my firm opened its door and said, ‘You can come in and shadow us and see what we
do,’ and they turned us down on that option – because we felt that they needed to understand
and be educated in terms of what we did and base policy upon the role of the legal aid advocate.
Unfortunately, those meetings broke down earlier this year –
Q256. The Chairman: Is this the User Group meetings, do you mean now?
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Ms Unsworth: The User Group meetings have ceased as a result of Mr Montgomery retiring
and there is presently only an interim certifying officer in place as a holding pattern, because a
certifying officer has not yet been recruited. So those meetings with an interim certifying
officer – it is not appropriate for those meetings to proceed because it changes on a day-to-day
basis – should be led by the person who is going to be running that office.
The Legal Aid Committee meetings that we had – and there was a small committee from
Council who met with those people – broke down earlier this year as a result of us challenging a
policy decision that they made without notice, with legal vires, which then meant that
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unfortunately advocates just were not going to get paid, and it was retrospective. So we
challenged that and unfortunately that relationship has broken down and they will no longer
meet with us. We are trying to reinstate that meeting, but these issues are extremely difficult
and no matter how many times we explain to them the problems that we are facing on a daily
basis as legal aid lawyers, we are not making the progress we should be.
The result of that is access to justice is not being achieved and advocates are working pro
bono because we are officers of the court and there are decisions on judgments on line that we
can find where the judges say, ‘You’re on record, you’re the advocate – the fact that you haven’t
got legal aid is not my problem: do your job.’ So we are having to do our job without any funding
whatsoever, and all because an administrative system is not working. In a family context that
could have massive repercussions where children are not seeing their parents – and that is not
right, that is not access to justice and that is not what either us or the Government should be
offering.
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Q257. The Chairman: Can I ask – because we are running completely over time, and I thank
you for your patience in staying on with us – is there any way that you would be able to put in
writing to this Committee some of the detail around the process that you have experienced with
regard to your relationship with the Legal Aid Committee, and some specifics, if possible, on
what the policy issues are, what your concerns are, and similarly what you found beneficial
about the User Group and what you would see as the future, where you would like to see
improvements, what you think would make a difference to improving the current administration
of legal aid? That would be very helpful to this Committee.
Also, another matter that we have not managed to ask you questions about, but it would be
very helpful to this Committee if you could again put something in writing to us: you indicated in
your submission that there were some aspects of Jane O’Rourke’s evidence to the Committee
that you felt were now out of date – please, if you could advise us on what specifically you feel is
out of date, that would be helpful to this Committee.
And a third area: you have talked about youth justice and the problems with that as well at
the moment and you have referred to the importance of having an early prevention scheme, but
I do not think I read anything on what that would look like – again, the concrete aspects of early
prevention, and I think again from your perspective as practitioners or members of the Council
who are criminal practitioners who have a view on what should be done, how things could be
improved. Detail on that for this Committee would be extremely helpful.
Is there anything else that we have not managed to cover that you would like to hear
more …?
Is there anything else that you would like to say in conclusion before we close?
Mr Swift: I think what I would like to say is that we are very anxious to engage, and that is the
most important thing as far as we are concerned. We are not in a trench; we want to engage
with relevant parties to make it better for the Manx people, and that is what we find frustrating
at times.
The Chairman: Thank you.
Thank you all very much for your time this morning. The Committee will now sit in private.
The Committee sat in private at 12.58 p.m.
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Procedural
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The Chairman (Mrs Poole-Wilson): Good morning and welcome to this public meeting of the
Constitutional and Legal Affairs and Justice Committee.
I am Jane Poole-Wilson MLC and I chair this Committee. With me are the other members of
the Committee, Mr Lawrie Hooper MHK and Mr Chris Robertshaw MHK.
Today we are taking evidence on the topic of legal services in the Isle of Man. This inquiry is
an amalgam of our previously announced inquiry into the regulation of legal services in the Isle
of Man and our more recently announced inquiry into the process of becoming a Manx
advocate. This inquiry will also include consideration of the proposed Public Defender Scheme.
We will be hearing today from three members of the Manx judiciary, accompanied by the
Chief Registrar.
Before we begin, could I please ask everyone to ensure that any mobile phones are off or on
silent, so that we do not have any interruptions; and for the purposes of Hansard I will also be
ensuring that we do not have two people speaking at once.

EVIDENCE OF
First Deemster and Clerk of the Rolls, Andrew Corlett;
Deemster Alastair Montgomerie;
Deputy High Bailiff, Jane Hughes; and
Chief Registrar, Stuart Quayle
Q258. The Chairman: Thank you for attending today. For the record, could you each please
state your name and the capacity in which you are appearing today.
20

The Deputy High Bailiff: My name is Jane Hughes. I am the Deputy High Bailiff.
The First Deemster: Andrew Corlett, First Deemster.
25

Deemster Montgomerie: Alastair Montgomerie, Deemster.
The Chief Registrar: Stuart Quayle, Chief Registrar.
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Q259. The Chairman: Thank you. Before we begin, I thought it would be helpful to
acknowledge for the record that this Committee respects the separation of powers between the
judiciary, the executive and the legislature, and understands that there is a line between
members of the judiciary giving evidence pertinent to the effective operation of the courts and
legal services, whilst avoiding commenting on matters that might impact the independence and
impartiality of the judiciary.
I think it is probably also worth stating that perhaps the fear of crossing this line is one of the
reasons why Members of our parliament have not engaged as well as they might have done with
the judiciary on matters where it is important to take your evidence into account. So we very
much welcome having you here today to take your evidence and we would also like to reassure
you that this Committee wishes to adopt a considered approach to taking evidence, which
respects the boundaries that I have mentioned.
Can I thank you also for your written submission to the Committee and what we would like to
do is explore some of the things that you have raised in your written submission a little more.
So if I could start, please, thinking about the use of non-Manx qualified judges in our courts.
You provided some information on the numbers of part-time, non-resident judges that appear in
or that sit in our courts and the reasons for using non-resident, part-time members of the
judiciary. I wonder if you could talk a little bit more about what you see the trends to be. Are we
seeing more non-resident, part-time members of the judiciary and if we are, what are the
reasons for that?
The First Deemster: Madam Chairman, thank you very much for those opening comments,
which are much appreciated.
I for my own part do not see any particular change in the pattern of using non-resident
judges. It is very much driven by demand. Particular cases cause a particular spike in demand for
the use of non-resident Deemsters and I think, certainly from my own perspective, it is a fairly
steady pattern.
For example, at the moment of course we are one judge down, as it were. We are still in the
process of replacing the gaps left when the previous First Deemster retired. So we are probably
using not only non-resident judges but we are using the panel perhaps more than we might have
done maybe this time last year.
But, subject to what my colleagues have to say on that, I do not see any major change.
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Q260. The Chairman: So it is a question of demand, capacity, (The First Deemster: It is.)
rather than any need for specialist knowledge or experience.
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The First Deemster: Sometimes it is driven by specialist knowledge. I think we said that in our
memorandum, but it is usually a case which is a very lengthy one. For example, if we are told the
case is going to last four to six weeks or even longer, to have one of the permanent members of
the judiciary dealing with that would cause major problems – we would just not be able to deal
with anything else during that time, and that would cause problems. Yes, it is more to do with
length of proceedings, certainly on the civil side which I have most to do with.
I think there has been a bit of a spike in certain elements of criminal work – proceeds of
crime I think has tended to increase. Maybe Deemster Montgomerie could say something about
that, and we have had to bring in people to deal with that more recently.
Deemster Montgomerie: Yes, I think as a result of the Moneyval visit to the Isle of Man, it
would be fair to say that the number of proceeds of crime applications to the court have spiked.
They have gone up, I would use the word ‘dramatically’. As a consequence, whenever you get an
increase in the number of orders that the court makes under the Proceeds of Crime Act, you are
going to get an increase in the number of challenges to the orders that the court has made and
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that too has increased considerably. Certainly as a result, I have started using specialists in
proceeds of crime matters from England to deal with the challenges.
Q261. The Chairman: Okay, thank you. Anything on that?
Thank you. If then we could look at appearance in the courts by non-Manx advocates, and
again I suppose the question from the Committee’s perspective is a bit more about the
situations that, in your experience, give rise to non-Manx advocates being temporarily licensed
to appear in the courts. Again, are you seeing any particular trends? Are you seeing more people
being granted temporary licences? So any further information you can give us on that, please.
The First Deemster: I think we have addressed this in the paper. I am not sure whether we
actually provided any statistics, did we, Mr Quayle, as such? We could certainly provide those
statistics very easily because they are certainly kept. That is one area where we do have, I think,
pretty reliable statistics.
Again from my perspective, I would suggest that probably the statistics will show a decrease
actually in the number of specialists or non-Manx advocates being licensed under the Advocates
Act. I think the decisions of my predecessor and indeed, the various judges of appeal who have
dealt with reviews from those decisions, have to some extent, not exactly tightened the criteria
because the criteria are laid down by statute, but the fact is that we do now have an excellent
selection of specialists in the Manx Bar who can deal with virtually every case. It is pretty rare
that one cannot find, or a client cannot find, the specialism that is needed for a particular case.
Again, one will find very lengthy cases where the demands on an advocate’s practice will be
such that it would be of necessity that the client will want to have a barrister who can devote
weeks or sometimes months to a particular case. I think the statistics will show a reduction
probably in the numbers being licensed, but we can readily give you those statistics.
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Q262. The Chairman: Okay, the statistics would be helpful, thank you. I am looking at section
17 of the Advocates Act and the grounds on which you would issue a temporary licence. So it is
not going to be typically, in your experience at the moment, about a lack of expertise or
knowledge in a particular area; it is going to be more about length of case and therefore the
demand on a particular advocate’s practice that they cannot give up somebody for that
duration.

115

The First Deemster: That is my perception certainly, because most big commercial cases,
certainly in the interlocutory stages, are dealt with by local advocates. The actual trial, which
typically in these cases might be several weeks, might have to be handled by a barrister,
specially licensed.
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Q263. The Chairman: Can I ask about the position in the criminal courts as well, please?
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Deemster Montgomerie: Certainly in the Court of General Gaol Delivery, I think it is now a
number of years since we have had a non-Manx advocate appearing. The cases that we used to
have them in the past tended to be the lengthy cases, nothing to do with expertise. It was to do
with the demands on time. I seem to remember, the last time there was an application for a
non-Manx advocate to appear was in a case that I did three years ago, which was a very lengthy
case, but the application was refused. How the matter was actually dealt with, to enable the
firm to perhaps cope with it better, was that two advocates were able to act from one firm,
given the length of the case, so that they could share the duties and enable each to deal with
other matters that might occur in their private practice during such a lengthy trial.
Q264. The Chairman: Okay, thank you.

__________________________________________________________________
103 CLAJ-LS/18
183

STANDING COMMITTEE, MONDAY, 17th DECEMBER 2018
130

In your experience, when somebody has been temporarily licensed to appear, have you
experienced any challenges or difficulties? So not commenting on the individual case, but just
from the experience of having someone who is not used to appearing in the Manx courts, have
there been any generalised challenges for the courts?

135

The First Deemster: No, generally, the matter works well. This is generally because you will
have a Manx advocate or advocates as part of the team. So the silk or the very experienced
advocate who is licensed under the Advocates Act will invariably have advocates appearing with
them, sitting behind them, and they will be able to deal with any issues of Manx law and
procedure.
I am just trying to think of the one or two cases where that has not been the case, but
generally speaking we have been very fortunate that the particular barrister obviously respects
the differences, makes sure they spend time getting up to speed with the differences, but the
norm is for such a barrister to be part of a team, which will include Manx advocates. So it does
not produce any particular difficulties for the Manx courts, no. Not in my experience anyway.
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Q265. The Clerk: It is fair to sum up by saying that it is not about quality at all; it is all about
protecting the local Bar really, to make sure there is a workflow that they have, that they are not
as it were pushed to one side by people from off Island. Is that right?
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The First Deemster: Sorry, protecting the Bar?
Q266. The Clerk: Yes, what is the purpose of having the statute that restricts people in quite
such a close way? It is not about quality of the advocates or their lack of knowledge;
presumably, the purpose of making people apply is to protect the Bar here.
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The First Deemster: I am not sure about that. This is laid down by Tynwald, of course.
Tynwald has decided what the law is. (The Clerk: Absolutely.) The criteria for the granting of
licences are quite tight. As I say, my perception is that the judicial decisions concerning the
licensing procedure have, if anything, tightened those criteria. There is a bit of discretion in the
criteria, and this, as I said earlier, tends to reflect the increased activities in the local Bar.
When one goes back for example to the 1980s when I started off as a Manx advocate, and
indeed probably into the 1990s, there simply was not the expertise. The Bar was very, very small
and everyone was a general practitioner. So if you had a very specialised case or a long-running
case, invariably you would apply to have an English barrister licensed to deal with the matter.
That simply is not necessary anymore, because there is the necessary expertise on Island.
It could be regarded as a protectionist measure to some extent, but I am not sure that really
is fair, in view of what I have just said.
Q267. Mr Hooper: Do any applications, the way they get treated, tend to be granted unless
there is an overriding reason why they should not be, or the presumption against not to grant?
Which way does it kind of sit?
The First Deemster: Well, the statutory criteria are laid down and they must be applied. The
First Deemster deals with the applications on paper. If an objection is raised by the other side,
then those objections are considered and the licence granted or refused, as the case may be.
There is then a very important review by the judge of appeal, who then reassesses the
matter, reviews the application and again either grants or refuses it according to the statutory
criteria. So there are checks and balances there.
Clearly, if there is no objection taken to the application, then it is usually, but not invariably,
granted.
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Q268. Mr Hooper: The reason I am asking is because from your comments, it seems the main
reason that firms are requesting these licences is resourcing constraints, more than anything
else, and so in my mind it would be appropriate to be as flexible as possible when it comes to
those, so that firms can serve the client’s needs as best they can, without having to worry about,
‘Oh, we’re not going to be able to service this client because we don’t have the resources.’ At
least if the system is quite open and accessible, they will be able to deal with that, through
bringing in off-Island lawyers where necessary.
The First Deemster: Yes, well, it is flexible. Yes, it is the client, of course, who requests the
licence and yes, resources do come into it. There are not many firms, I am sure, who can afford
to have, say, half their litigation department tied up in one particular case for two or three
months. So the system works quite well from that point of view.
Q269. The Clerk: If Tynwald repealed that law, would it be a total disaster or would you just
carry on? If professional advocates were able to brief barristers when they wanted to and had
free choice, would that be a terrible thing, in your view?
The First Deemster: One would have to be very careful that a barrister simply coming in to
the Island to deal with a case actually knew what the law of the Isle of Man is in that particular
case, because unless they had taken the relevant exams, unless they had the relevant training,
unless they had the relevant backup from Manx advocates in court, one would have the danger
of them simply assuming that this is a county of England and they could just apply whatever the
English law is.
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Q270. The Clerk: But they would be briefed by a Manx advocate. What I mean is getting rid
of this satellite procedure and just saying if a Manx advocate wanted to brief an English
barrister, they would be able to do so, in their professional opinion, if they thought it was
necessary.
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The First Deemster: Yes, I see. So the licensing procedure would go away (The Clerk: Yes.) but
you would allow people from overseas jurisdictions to appear on condition that they appear
with a Manx advocate.
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Q271. The Clerk: Well, on condition that they knew what they were doing, because obviously
they are all professionals! But at the moment it does not actually address their quality, does it?
There are other criteria, aren’t there? We assume they are all able to do it, so it wouldn’t
actually change from that point of view, would it?
The First Deemster: Yes, well, I can see how that might work. At the end of the day, what the
court is concerned with is having advocates appearing before them whom they can trust, who
are subject to relevant ethical criteria, and who know what the law of the Isle of Man is.
(The Clerk: Yes.) To have them constantly turning round to ask someone what the law of the Isle
of Man is, is not very satisfactory. They need to have it at their fingertips. (The Clerk: Yes.) So
how you arrive at that end point is I suppose a matter for Tynwald, really.
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Deemster Montgomerie: I consider that one relevant point is in the applications for licensing
of counsel, that counsel’s experience clearly needs to be set out and that is one of the criteria
that the First Deemster will consider when granting the licence. My only concern about perhaps
what you propose is that the court would have no knowledge as to what this particular counsel’s
experience was, and whilst there are numerous very able and specialised lawyers in other
jurisdictions, there are perhaps, dare I say it, a number of persons who practise in those
jurisdictions who are not, and I would not like to see them here in the Island –
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Q272. The Clerk: But of course the guarantee would be the advocate who briefs them, in
their professional capacity, that they are exercising their professional judgement in choosing
who the advocates are that they brief, so they would be responsible, wouldn’t they, if there was
something that was insufficient? The Manx advocate briefing them would be at fault, would they
not?
The First Deemster: I suppose they would. Yes, that is right. So there would be some control
there.
The licensing procedure is relatively straightforward, I have to say. It does not create any
problems. It seems a very good way actually of dealing with the point that Deemster
Montgomerie has perfectly correctly made. There has to be, I think, some objective assessment
of the merits of the particular barrister to make sure that we are getting the relevant expertise
in court.
As I said, the licensing procedure is straightforward, it is quick, and it seems to work.
The Deputy High Bailiff: There is nothing to prevent Manx advocates from briefing counsel or
taking instructions or advice from counsel and they do that frequently. They do not need any
licence to do that and that happens quite often. It is not that Manx advocates are left on their
own; they can seek advice from counsel across, but simply that counsel cannot appear without a
licence.
Q273. Mr Hooper: Can I ask: the licensing process is obviously required because in order to
appear before any of our courts, you have to be a qualified Manx advocate. If the system that
we had was more akin to the system they use in the UK, where in order to practise on the Isle of
Man, you simply had to hold a valid practising certificate that is regulated on Island, that would
address the competency issues, I suspect, to make sure that actually in order to practise at all on
the Isle of Man, you would need a competency certificate. Would that address some of the
issues around making sure the people that are appearing in front of the courts are appropriately
qualified? And then you would have a bit more of a level playing field, when it comes to clients
and other people being able to assess how good their advocates are, as to whether or not their
advocates are regulated on Island or off Island. It is quite a confusing picture at the moment,
whereas a more coherent system would seem to have a lot of merit to it.
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The First Deemster: Well, if I understand your question, the issue at the moment is that
advocates are regulated by the Law Society, by their professional rules. They pass the relevant
exams, so there is control over the –
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Q274. Mr Hooper: Sorry, what I am saying is, at the moment, if you are giving a licence to
someone to appear – so a UK advocate appearing on the Island, for example – then if the
customer has any issue or complaint with that, they cannot go to the Law Society or the ADT
over here with that complaint because they are not supervised by the Isle of Man regulator.
They then have to take their complaint to another jurisdiction, whereas at least if everyone was
under the same roof, you would have a single point – at least you would have consistent
regulation across the board.
The First Deemster: Yes, so a barrister who appears as a licensed advocate in the Isle of
Man – I am no expert on this at all, but I assume that if the client had a complaint … First of all, if
they were incompetent, they could be sued in negligence. If they had behaved professionally
improperly, one would imagine one could make a complaint very readily to, I presume it is the
Bar Council in London. So that would not cause any difficulty for the client, I don’t think.
Mr Hooper: Okay.
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Q275. The Chairman: Perhaps we could talk a bit more about becoming a Manx advocate and
the current process. So in your submission you have mentioned that there would appear to be
some merit in considering reform of the exams as they stand, and I wondered whether to begin
with, if you could just tell us how things work currently and what the role of the First Deemster
is in currently setting the exams.
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The First Deemster: Well, this is a very interesting and rather in-depth topic. One could spend
a long time talking, but in broad terms, the Deemsters are the examiners. So the main criteria
for becoming a Manx advocate obviously are to serve a period of articles and pass the Manx Bar
exams, and it is the Deemsters who are the examiners.
It is true to say that the Manx Bar exams have remained broadly the same, probably since I
was called to the Bar. They have not changed markedly since then. I think the last regulations
are dated 1999 – I think I am correct in that. The syllabus is a very wide one. The exams are
formidable and I respect anyone who can manage to pass them, certainly at the first attempt. I
would be the first one to say that it is in an area where some reform is undoubtedly needed.
The difficulty has been that we have been faced with major changes to the mode of
qualification in England and Wales and that is something we have been kept up to date with by
our professional examiners who assist us in relation to the exams. So we have been kept fully
briefed as to what is going on in England and Wales and as I understand it, the position is yet to
be finalised there. They are still talking about – although I think it is in a fairly advanced form –
the Solicitors Qualifying Exam. As you probably know, it is necessary, to become a Manx
advocate, for the person to have either passed the solicitors’ exams or been called to the Bar in
England.
So the syllabus, I think, could certainly merit some looking at. We have been looking very
recently, for example, at the position in Jersey and Guernsey, where they have really quite a
different way of doing things, in the sense that they have an institute of law – certainly in Jersey,
and I believe also in Guernsey – where the relevant local differences are taught through a proper
system of tutorials or lectures. The whole thing seems to be relatively well resourced compared
to here.
There is a question as to whether the Deemsters should continue to be the examiners –
whether that is a role which might be better dealt with perhaps by the Law Society. I understand
the Bailiffs in Jersey and Guernsey do have some limited role in the examining system.
There is a question as to whether the syllabus should be more focused on the differences
between English and Manx law; whether there should be a more practical element to it, for
example, exams in advocacy.
So there is a great deal to be said about this and I would be the first one to say it is something
which has been … not exactly parked, but it has been something we have not really been able to
take forward because of the extensive changes going on in England and Wales. What we do not
want to do, of course, is to march ahead with our own system and find that it does not really tie
in with what they are doing in England and Wales, because generally speaking I think we
probably want to keep the current system of having people who have gone through the
solicitors’ and the barristers’ training before they come here. That makes sense, it seems to me
anyway, to keep that.
Q276. The Chairman: That is very helpful.
Can I ask to what extent you see a difference between the person who is starting out in their
career – they have done their training so far, or exams and so on in England and Wales or
another jurisdiction, but they come to the Isle of Man and more or less start off their career
here, really, and their training to become a Manx advocate is the start of their career in terms of
not really having had practising experience in another jurisdiction – and individuals who move to
the Island who perhaps have had some considerable experience in practising perhaps in an area
of specialism?
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Do you see any merit in treating the process for giving them a licence to appear and advise
on Manx law, and appear in the courts? Do you see any basis for having a different approach to
those two different categories?
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The First Deemster: Yes, interesting. Already some concession, if I can put it that way, is given
to people with experience because they tend to serve, or they can apply to serve, a reduced
period of articles. It is true to say they still have to sit the same exams in order to become a
Manx advocate. The argument of course there is that really if you are going to be entitled to call
yourself a Manx advocate and be entitled to practise over the entire field of work, whether it be
court work, whether it be commercial work, whether it be conveyancing, wills or anything like
that, you should be able to exhibit an expertise and have been examined in those areas.
There is an argument which I have heard, and I think which you possibly explored with the
Law Society representatives, that there are some people who have had a particular expertise in
a particular area and maybe they could be, as it were, licensed to be a Manx advocate in that
particular area of work. I suppose the difficulty with that could be one of supervising. How do
you actually ensure that someone who is licensed, for example, to do commercial work does not
decide five years down the line that they want to appear in court? And the question might arise
then as to: where is the expertise in civil litigation or in criminal litigation?
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Q277. The Chairman: So if it were possible to regulate that and if someone has been issued
with a limited practising certificate, and there was ongoing oversight about the work they are
actually doing – to make sure they are not stepping outside the bounds of what they have been
licensed for – if that was something that could be addressed, would it help with that
reassurance?
I suppose, as a Committee, what we are interested in is the guarantee to the public that the
individual they go to knows what they are doing and is competent to advise them; and then, if
they are going to appear in front of the courts, that the courts know that they know what they
are doing and they are competent to appear in front of the relevant court.
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The First Deemster: Yes, well, they would need to be examined in those particular areas. So
somebody who wished to be licensed to do commercial work or to do criminal work would have
to pass an exam in Manx law on those topics, I would suggest. But speaking for myself I do not
see why that should not work in principle. Whether practically that can actually be dealt with, I
do not know. The supervision would perhaps be a rather interesting one because the difficulty
with law of course is that, particularly nowadays, one does see most members of the profession
being in particular practice areas. But of course in reality it is not always as neat as that, and life
is not always as neat as that.
I mean, arguably, a civil litigator really could do with a pretty good working knowledge of how
commercial transactions work because often those commercial transactions go wrong and that
leads to civil litigation, and vice versa. So a broad knowledge is actually probably a very good
thing for any practitioner. So this sort of silo approach, I am not sure that it would actually work
in practice, but it is an interesting argument.
Q278. The Chairman: I think it is interesting about where the breadth of knowledge comes
from and then how you provide oversight for ongoing competency in the areas that people
actually do practice in.
The First Deemster: Yes, I suppose if someone has been in practice for 20 or 30 years in
another jurisdiction, one could assume they have gained a very broad knowledge of law, and
one could see that a limited licence in this jurisdiction might work from that standpoint. But, as
you say, it is all about protecting the public and that is one idea which would need some careful
consideration.
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Q279. The Clerk: A lot would depend on the continuing monitoring of people who practise,
as opposed to having one single qualification which lasts forever, presumably?
The First Deemster: Yes. Also from a monitoring point of view one has got to be careful that
someone like that, for example, would hardly be a sole practitioner or in a very small practice.
How would you monitor how they are actually conducting their practice?
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The Clerk: That is part of a wider, more general problem isn’t it, which includes Manx
advocates? I am acutely aware that my qualification, dating from 1978, is not really reliable
now! (Laughter)
400

Q280. Mr Robertshaw: To some extent, the First Deemster has already answered the
question before I had asked it, which is interesting. But in terms of transferring from an English
competency to a Manx competency and this issue about specialism – and, in terms of silos, I
should be the last person in the world (Laughter) to be suggesting that silos are a good thing. But
in your submission to us you say:
The following table refers to those part time members of the judiciary who do not reside on the Isle of Man and
who are not Manx advocates:
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– and you draw them into the system based on their speciality. It seems to me that if you are
willing to do this at a judicial level, at a judge level, why is it not reasonable to look at those
forms of transferring-in from a competent English solicitor into becoming a Manx advocate,
ticketed in a particular area, because it sort of parallels what you are already doing in terms of
the judge sitting in court already? Is that not a fair comment?
The First Deemster: Well, yes.
As that table shows, yes, we use panel deemsters for particular types of cases. I mean, that is
very broad of course – family covers a very broad area, and civil certainly covers an extremely
broad area of practice from personal injury work to complex commercial litigation. So those are
very broad areas.
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Q281. Mr Robertshaw: But it makes a point nonetheless, doesn’t it, to some degree, that it is
perfectly acceptable to bring a deemster in, in a specialism? But are you suggesting it is not
appropriate to bring a qualified and experienced English solicitor across within even a smaller
specialism, because that would increase the pool of available, competent people, as long as the
point you made was that it was possible to examine that competency to everyone’s satisfaction?
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The First Deemster: I see the point you make. Yes, provided the relevant person who comes
to the Isle of Man passes an examination in Manx law in that area and it is then possible to
restrict that person, as it were, quite rigidly to that area.
Q282. Mr Robertshaw: Oh, yes, there is an assumption there you would have to.
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The First Deemster: I suppose there is not a problem with that.
Mr Robertshaw: Thank you.
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Q283. The Chairman: Can I explore a little bit more what you were talking about a few
minutes ago, in terms of the changes that are going on in England and Wales with how solicitors
are going to be examined and assumed competent? How much of what is going on is not only
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about the initial assessment of competency but, something that was touched on just a moment
ago, the continuous verification of that competency?
So, for example, I became a solicitor of England and Wales but you had to renew your
practising certificate annually, and in order to do that there were certain things you were
declaring and saying that you are doing – including ongoing training and so on. We do not have
any equivalent of ongoing monitoring currently in the Isle of Man so I wondered whether in your
discussions about reform, not only to the initial examination, whether any thought has been
given as to how best to maintain standards and verify those standards throughout someone’s
career?
The First Deemster: It has not formed part of our consideration about the exams, but
certainly I agree with you entirely. I think it is extremely – well it is a sine qua non really, of any
professional, that they have got to keep up to date. How you evidence that is an interesting
question.
I heard the evidence of, I think it was Mrs Unsworth at the last hearing when she suggested –
I think it is right – that what actually used to happen with the Continuing Professional
Development (CPD) system in England and Wales was that people would get to the end of the
CPD year and suddenly rush off to do lots of courses in things which actually would not help
them at all! So like any system it is capable of being, not exactly abused, but it sometimes does
not work correctly.
I know the Law Society here do make many efforts to put on courses and ensure that people
do get some element of CPD but, yes, speaking for myself I think it probably should be
compulsory actually. I see no reason why it should not be. I do not know what my colleagues
think about that but it is absolutely vital that people keep up to date. It is written into my DNA
that I do that – I mean, you just do it. But being on an island it is difficult and from the judiciary’s
point of view it is quite difficult because we would probably like rather more updating and
training than we actually get; but so far as the profession is concerned, yes, I think it is
something that should be actively looked at.
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Q284. The Chairman: Yes, and certainly in speaking to the Law Society I think we were all
very mindful that what we do not want is a box-ticking exercise. And you are right, that idea that
people just run off and do whatever in order to fill a number of hours of CPD is not really the
point – it is about being competent in what you are doing, in your area of practice or expertise,
not just anything.
One of the interesting things we talked about with the Law Society is that courses may be put
on, but again there is an oversight question about whether anybody is actually following up to
see if people are acting in line with the Law Society’s byelaws of keeping up to date and being
competent in their area. It seems to me that is potentially what is missing – our ability to
sensibly exercise some oversight that people are doing the right type of training in order to be
able to stay up to date and be competent.
The First Deemster: The only way I suppose of really policing that would be actually to have
people examined again every so often. But I am not sure that is even on the agenda in any
jurisdiction, is it? I do not know – but that would possibly be a bit harsh!
Q285. Mr Robertshaw: We were discussing this subject before this actual oral hearing and
we were comparing and contrasting with Lawrie the processes that chartered accountants go
through. They do not get re-examined, there is an assumption of professional conduct that could
be tested on an ad hoc basis – and God help a chartered accountant if they have failed to show
themselves not only pursuing appropriate CPD but also appropriate to their particular area of
specialism. And if they fail to do that on examination – not a formal examination, but –
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The Chairman: Enquiry, almost.
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Mr Robertshaw: Yes, enquiry – that could put them in a very difficult position, but you would
not necessarily have to go to a formal examination process. I do not know whether Lawrie wants
to come in on that one?
Q286. Mr Hooper: I suppose that is a fair comment.
Yes, I struggle with the way the Manx advocacy system works, which is that you pass the Bar
once and then everything after that is entirely up to you whether you continue to stay
competent and relevant. Obviously there is a lot of risk if a Manx advocate decides not to
undertake any continuing development or to keep up to date, but really as a customer and as a
client you have got no guarantee that your advocate has done anything.
So there needs to be some kind of system in place that is verifiable and I think in your
submission you talk about perhaps the Law Society taking a slightly greater role in that
regulation space. I think personally, from my perspective, that makes a lot of sense to say
actually we do not want to be continually re-examining people – I think that would be nonsense,
quite frankly. But there needs to be something in place to say, ‘Yes, you passed the bar 30 years
ago and you are still competent, you are still up to date, you are still keeping yourself active in
the profession’. So it would be interesting to see how we can develop something like that.
The First Deemster: I would imagine you would find that the vast majority of advocates do
that anyway, it is just part of the way they are. But, yes, there may well be people, I do not
know, who do not – in which case some sort of supervision of the CPD would be beneficial I
think.
Mr Hooper: And I think it is quite key, that underlying assumption there that, ‘Yes, advocates
are professional people and they will be doing this as a matter of course, so therefore we can
trust them’. I think it is quite important to say that we do not necessarily need to go over the top
on this and come down on people like a ton of bricks. The underlying assumption is, yes,
everyone is doing it properly and fairly and it is just this light-touch approach to make sure that
is the case for those, maybe one or two, who occasionally do not keep themselves up to date.
But I think you are right, it is quite a valid a point you make there that most advocates … I
would be surprised if not all advocates are doing this just as a matter of course.
Q287. Mr Robertshaw: And being a small area, then it would not be difficult for a system to
quite quickly understand and identify where weaknesses in CPD might be occurring. In a much
larger jurisdiction that would be much more difficult, but not here I think, perhaps?
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The First Deemster: Well, yes, I agree it is a small jurisdiction, but again resources are limited
and certainly the Deemsters would not have the capacity to start examining people’s CPD! We
just deal with the exams and that is quite enough, I can tell you.
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Q288. The Clerk: But practitioners could, for example, make an online return of the sorts of
things they have been doing to satisfy the CPD requirements, so that annually you can just check
if you are a family lawyer, what have you done? That would not be so difficult, would it? So you
assume if they have gone on the course they have actually listened.
The First Deemster: Yes, indeed.
Q289. The Chairman: Can I explore, specifically, the skill of advocacy because in your
submission you do talk as well about how best to get competency, or ensure competency, in the
skill of advocacy. I think you mentioned that is a part of potential reform to how Manx advocates
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are examined. Is there anything specific you wanted to raise as part of how the courts could feel
as confident as possible that people are developing that advocacy skill well and then maintaining
it?
The First Deemster: Well, certainly anyone who has passed the solicitors’ exams, or more
particularly the barristers’ exams, will have been examined to some extent – particularly in the
barristers’ exams – quite rigorously I think in relation to advocacy. There is probably quite a
strong case to be made for a Manx advocacy exam as well, because the solicitors’ advocacy test
is I think pretty limited. Ongoing development of that skill is something which the Law Society
has I think tried to develop through advocacy days and they have brought in specialist barristers
to help hone those skills.
Of course, one has to bear in mind nowadays that a great deal of advocacy is – and some
people would say that this has been a retrograde step – written advocacy. So that is actually by
way of written submissions in advance of the case, which is a different type of skill but it is
equally important.
So similar to what my colleagues say, it is certainly something which I think we would like to
see probably being developed, possibly being improved – the advocacy skills of advocates.
Deemster Montgomerie: I certainly agree with the First Deemster that I think it would very
much be helpful if there was some form of test of advocacy prior to admission. The Law Society
regularly asks me, for example, to conduct mock trials. That is primarily with the trainee
advocates as opposed to advocates who appear in court, and I think there is an argument for
saying that advocates who appear in court might well benefit from mock trials as well.
Q290. The Chairman: And in terms of ongoing competence, thinking again about if there was
an advocacy exam introduced as part of becoming someone who is going to appear in court, do
you encounter the problem that people do not appear in court frequently enough to hone and
develop and maintain those skills? Is that part of the challenge?
The Deputy High Bailiff: Yes, and I think that definitely if you compare the workload and
experience of someone perhaps who works in a busy city centre like Liverpool, the amount of
cases that they will have done compared with someone of the same call in the Isle of Man, is
considerably less. They just do not get the opportunity to gain the experience early on and that
is when you build your experience. And I do not think there is an answer to that, really.
The First Deemster: Yes, I think that is right. I think the Bar has expanded considerably and
that means that, yes, perhaps young advocates do not get the exposure to the volume of work,
certainly that I had when I was a young advocate. I would be in court every day doing something
or other – often on legal aid I have to say – which is another fine advert for the legal aid system
one has to say, because it enables the young advocates to hone their skills.
So, yes, I would agree with Mrs Hughes that the sheer volume of cases per individual
advocate has reduced.
Deemster Montgomerie: I think another area of change which I have noticed over the last
30 years is that in days gone by, dare I say it, when a new advocate appeared in court on behalf
of a firm, somebody from that firm would normally come into the public gallery and in effect
assess their skills. And equally in days gone by, dependent on the type of case, firms did not
allow advocates to appear in those cases unless they had a certain number of years behind them
practising in the courts. Those two areas have gone – and this applies equally to the Attorney
General’s Chambers as well as private practice – you do not have anybody from those firms, or
from the Attorney General’s, actually coming into court and assessing the advocacy skills of
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those persons they have sent into court to undertake the work. I think that is a failing, in my
view.
The powers of the judges are very limited; and judges do not now write – maybe they did in
the past – to the senior partner of a firm, or whatever, to say, ‘We are concerned about the
standard’, because that is perhaps not considered something that judges should do.
Q291. The Chairman: But the impact for the administration of justice where you are seeing
perhaps standards of advocacy that are not all you might hope for: what is the impact that you
are seeing in court? It is a legitimate concern for the courts if the standards of advocacy are not
all they might be and if they are not being developed sufficiently. How do you see this playing
out in practice?
The First Deemster: Well, so far as oral advocacy is concerned actually I do not have any
particular concern about that myself – generally speaking the standard of oral advocacy that I
see, on the whole, is good. Sometimes people prolong the cross-examinations more than they
should, but there we are, that has been a perennial problem. But there is no major issue.
Speaking for myself, my main issue is actually on written advocacy, which has become so
prolix and so unnecessarily verbose as to weigh down the judges with an enormous amount of
paperwork before you can even consider what the main issues in the case are. I think there is a
real problem with a lack of concision.
Written advocacy, as I said at the beginning, is actually so important nowadays, certainly in
the civil courts, and there really needs to be a big concentration on reducing the sheer volume of
paper that crosses the judges’ desks, because there is a real issue with us not being able to see
the wood for the trees.
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Q292. Mr Robertshaw: How do you reconcile, then, being satisfied with oral submission with
too much written submission, if there is too much written submission and the oral submissions
advocacy is up to standard?
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The First Deemster: The oral submissions tend to actually, in my experience, focus more on
the actual issues, probably because of the discipline of the court room and perhaps with a bit of
a helping along from the judge to actually say, ‘Now, what are the real issues in this particular
case?’ But the written submissions which are invariably ordered in most cases, certainly in any
case of complexity, tend to run to so many pages nowadays that a huge amount of a judge’s
time is simply taken up trying to find out what the real issues are.
That may of course be a product of the very complex cases that we sometimes have to deal
with, and it may well be that sometimes there is no way around that. But I think I, and several of
my fellow judges, struggle with the sheer volume of paper that we are obliged to read. I mean,
we cannot just say, ‘I am not going to read that!’ We have got to make some sort of attempt to
understand the issues.
When we actually get into court I tend to find that things become clearer, because people do
tend to focus on the real issues.
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Q293. Mr Robertshaw: In conversation with colleagues from across who are coming over, is
this concern about too much written evidence being replicated there?
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The First Deemster: Yes, it is a big concern amongst the English judges and for years and
years now they have been trying to send out this message that volumes of paper do not help,
and there must be a need to focus more and to help the court to achieve the overriding
objective which is to deal with cases justly.
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got to focus down to get it across to the jury, haven’t you?
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The First Deemster: Yes, and very often – well, I do not know about juries, I do not tend to
deal with those myself, but I am sure that is correct. But yes in a civil case, often a case hinges on
one or two (Mr Robertshaw: Key points.) central points, which require the concentration and
focus of the court, and we often do not get the help that we need to try to focus on those key
points.
Q295. The Chairman: Is any of this improvable through practice directions, or is that an area
that you are looking at?
The First Deemster: Yes, it is something which I have mentioned in judgment and certainly
several of my judgments have gone on about this at some length. My judicial colleagues in
England and Wales have expounded on this at great length – well, not at great length actually!
(Laughter) We are trying to be concise, obviously!
The Chairman: Very concisely!
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The First Deemster: Yes, they concisely expressed their concerns!
But it is a message which perhaps I and my colleagues need to express yet more concisely
and clearly in the years to come. And we must try and also actually reflect that practice in our
judgments which – going off on a tangent slightly – is not helped by the voluminous length of
judgments which I think if one compares the length of judgments 30 years or 40 years ago
compared to what they are now, they are almost unrecognisable.
The Deputy High Bailiff: Can I dare to lay some of the blame on digital technology? It is very
easy now to cut and paste a big chunk from a judgment and quote that, rather than to do
analysis yourself which foreshortens the case; and also to produce huge volumes of judgments
which are just printed by pressing a button. I think that is part of the problem. Advocates are not
confident enough to do it themselves so they just cut that big chunk out and move on.
So I think that is part of the problem.
Q296. The Clerk: Picking up on that point, is part of it of a defensive nature in the sense that
you might get into bigger trouble if you miss something out than if you put it in?
The Deputy High Bailiff: I think it is lack of confidence and lack of focusing on what needs to
be done and you just throw everything at a case, rather than actually what needs to be thrown
at it.
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The First Deemster: You find that the best advocates will make their written submissions
really very focused and quite short – they know what the key points are and they focus on them.
But regrettably that does not happen all that often.
It is not a problem confined to the Isle of Man at all – and I stress that. I think it is in every
common law jurisdiction.
Q297. Mr Hooper: Can we just go back slightly to the process of becoming a Manx advocate
in the first instance? How accessible would you say that is? My understanding is that you need a
degree as a starting point and there is no apprenticeship route to becoming a Manx advocate.
And equally, if you are comparing the process with the Isle of Man to the UK, it seems that there
are extra tests on the Isle of Man because in the UK you do your degree or your conversion
course then you do your LPC, and then essentially you go into your two-year training contract
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and then you qualify as a solicitor; whereas on the Isle of Man you have to do all of that and
then come and do your Manx Bar on top of all of this.
So the first question is: how accessible is that to people who do not have a degree or who are
not graduates in the first instance? Do you think that is a barrier? And then second question
would be: what is the advantage in forcing people to go through the LPC route in the UK, when
you have got to do the Manx Bar exam anyway in order to qualify as a Manx lawyer? Surely the
Manx Bar exam is the bit that is more important, that is the test of legal knowledge and skill. So
what is the benefit in going through the UK route?
The Deputy High Bailiff: I was just going to say the LPC, if it is a full-time course, is a year-long
course. You learn lots through a year-long course, and I am not sure whether we would have the
facilities here to offer that sort of course in Manx law. It gives you a grounding in lots of areas of
law which are then supplemented by the additional, different requirements of being a Manx
advocate.
The First Deemster: Yes, I agree. The idea is that you use the resource available in England
and Wales, which is the LPC or the Bar course which gives you your foundation, and then the
Manx side of things is supposed to be focused on the differences. Whether it does that at the
moment is arguable, but that is what it is supposed to do. So I think that works quite well in
principle.
Your point about accessibility is absolutely right. I mean, the way they are moving in England
is actually towards going back to the old apprenticeship model whereby you do not need to have
a degree, I do not think. You go from A-levels, or whatever they are called nowadays, on to a
five-year apprenticeship or a three-year apprenticeship I think, during which time you pass
certain exams. And that is an admirable model because the cost of attending these courses …
The Bar course I think is something like £20,000 – very expensive courses – and the solicitors’
course is equally expensive. So I can see an argument that, from an accessibility point of view
and a non-discriminatory point of view, it is a very good idea actually to go back to the whole
system which we used to have here which was five years’ articles, that was the primary way you
dealt with things. There are advocates practising today who are very senior and very eminent
advocates, who qualified as an advocate that way through the five-year period of articles.
So it is an option which was taken away because the whole idea was we were moving
towards a graduate profession, but there is an argument that we should go back to the oldfashioned system.
Q298. Mr Hooper: The reason I am asking is because if they are looking at replacing the LPC
in the UK with something else that is more focused on what they need, you would end up – if
you did end up following that model – with having to qualify as a solicitor in the UK before you
could qualify as a Manx advocate, which seems to be an unnecessary extra step; whereas a lot of
the issues you are identifying – a lack of confidence, developing advocacy skills and a general
grounding in Manx law – all of those would seem to be better developed through actually
throwing people in at the deep end and saying spend a couple of years actually working in a
Manx law firm doing this day to day … And an apprenticeship model would seem to an easier
and more appropriate way of dealing with some of those issues.
The First Deemster: Yes. You would have to have a way of delivering a course on Manx law. I
think that is what has been missing, and it is something which in Jersey and Guernsey they seem
to be able to do through their Institutes of Law, which I would certainly like to find out a bit
more about, because they are very interesting institutions. Quite how they resource them and
how that works in practice is something which I think is worthy of examination.
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Q299. Mr Hooper: Have there been any conversations at all with the Isle of Man College
about how you could possibly work to deliver a more structured Manx law qualification rather
than the current model?
The First Deemster: Not that I am aware of. The difficulty is you would have to have people
who have the time and the ability to deliver a course on Manx law. We are very fortunate in
having two professional examiners who assist the Deemsters in the setting and marking of the
current Manx Bar exams, but these are gentlemen who have been doing the job for about
20 years, both of them, and soon we are going to have to find replacements for them; and there
is a very limited pool of people who have the professional qualifications as examiners and
markers and who know about Manx law. It is not an area which is particularly replete with
academic excellence, unfortunately.
There are one or two people who are very interested in Manx law – I think Prof. Edge is a
particular example – and I am sure we could find people who might be very interested in
developing an expertise in this area and helping us to maybe deliver a course. Some
practitioners could do it and maybe the odd Deemster could deliver the odd lecture, which has
happened in the past. So it could be done, I think – (Interjection) having the resources and
having the people available to do it.
Q300. Mr Robertshaw: The Department of Education is currently looking again at the whole
relationship they have got with regard to students going away to universities and how to engage
more specifically with a given set of university colleges in the UK, some of which have one of
their specialisms as legal education and development. It might be worth exploring just how,
should that relationship develop, and whether in fact we could inculcate into that a Manx
competence so that there was a bridging between the UK and ourselves. Purely exploratory but
certainly, in light of your comments, worthy of further thought.
The First Deemster: Yes.
Q301. The Chairman: Just a process question for me, probably to wrap up on the, ‘How to
become a Manx advocate’. In terms of moving forward with any reform, is that something that
really is currently sitting predominantly with the Deemsters to engage, whether it is with Jersey
and Guernsey or finding new professional examiners?
Is that something that sits predominantly within the Deemsters’ control or is it something
that you look to the Law Society to take some lead on?
The First Deemster: Yes, good question. The regulations provide that the Deemsters are the
examiners, so from a legal point of view the burden rests on the Deemsters; but we would, I
think, like to have a great deal of assistance from others including the Isle of Man Law Society.
There is only so much that we can do in a given day and we have a very heavy court diary, all of
us, and it takes a lot of time to research all these points.
But, yes, I think the Deemsters take … At the moment the legal burden rests on them, but we
would welcome any suggestions.
Q302. The Chairman: And ultimately in terms of finding the best model to move forward,
some legislative change to clarify where the responsibility sits for setting, marking and then
continued oversight would be helpful?
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The First Deemster: Yes, well, it is absolutely necessary.
Q303. The Chairman: All right. Can I ask a question specifically about registered legal
practitioners – and I do not know if it is a question that the Chief Registrar is in a position to
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answer – but just to help us understand a bit about the process for registering legal practitioners
in the Isle of Man and whether it is a purely administrative process or whether there is any
more?
The Chief Registrar: Yes, I can dodge this slightly because under the Transfer of Functions,
registering Manx legal practitioners is transferred to the Department for Enterprise, as part of
the Central Registry. So in law, on the face of the Act, it still rests with the Deemsters and the
regulations can be made but actually the registration is done by the Department for Enterprise.
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Q304. The Chairman: Okay, so that is who is now sitting with it, but your knowledge of this: is
it a purely administrative registration process?
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The Chief Registrar: That is my knowledge of it, but it is not something I have been personally
involved in because it transferred back in 2015. But that is my knowledge and if my knowledge
has got gaps I will follow that up in writing with the Committee, but as far as I am aware it is
principally administrative.
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Q305. The Chairman: Right. If we could, then, look a little bit more broadly at the regulation
of the legal profession on the Island, and we have touched on this a little bit, but you do say in
your written submission, the possibility of the Law Society playing ‘a more proactive and
expansive role in the regulation of its profession’ and I wondered if you could elaborate – if
there is something else in addition to what we have covered this morning where you could see
the Law Society playing a more enhanced role in regulation?
The First Deemster: Insofar as protecting clients and client funds, that is a matter which we
obviously do not get involved in at all. I suppose our main concern is probably along the lines
that have already been expressed in the sense that we want to have advocates who are
competent and who are expert in Manx law; and so that goes back to the exams, it goes back to
continuing professional development and the monitoring of that. So I think we have probably
already covered the areas where I would be concerned, unless there is –?
Well, there is the Advocates’ Disciplinary Tribunal, or appeals therefrom. We come across
appeals of course every now and again from the Advocates’ Disciplinary Tribunal, which I have to
say is a somewhat elaborate process in that nowadays three Deemsters are assembled to deal
with these appeals, the vast majority of which are wholly lacking in any merit. So that is a very
time-consuming and rather expensive method of dealing with appeals which are invariably
lacking in any merit – certainly in my experience.
Q306. Mr Hooper: Can ask about the ADT actually? At the moment the Law Society itself
does not really play any direct role in dealing with complaints, they either offer their conciliation
service or they refer people straight over to the ADT. Obviously you see all the appeals from the
ADT anyway, but does the ADT itself then add any value in a body from your perspective,
because you have got the Law Society which is kind of a layer of regulation and then to the side
of that you have the ADT? But actually above everything you still have the judicial appeal, the
right of appeal to the court. So is there any merit, really, in having a multi-layered structure?
You comment somewhere in some of your evidence about the Law Society maybe taking a
more direct role in some of their dealings with this process: do you think that would help
smooth things out and help make things a bit more understandable, and actually reduce the
amount of appeals that are coming to you without merit, if there was some reform of this
process?
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The First Deemster: Well, speaking from my perspective, the Advocates’ Disciplinary Tribunal
is a specialist tribunal dealing with these issues. So that is not a matter which I would want to
trespass in or remove. As far as I know the tribunal works perfectly well – I do not know.
But there are not very many of these appeals, I hasten to add, and again we can let you have
the statistics on that, but they are very few and far between. I think the point I was making was
that actually, although they are very few and far between, it involves having to assemble First,
Second and Deemster Montgomerie – three Deemsters, so a very expensive public body, as it
were. We have to study all the papers and we deal with these appeals as best we can, and
invariably they have been lacking in any merit.
The difficulty is, I think, it is very easy to appeal from the ADT up to the Deemsters and there
is no cost sanction, for example, as there normally is when you appear before the Deemsters. So
that is the only point I would like to make on that.
Q307. The Chairman: We started off as a Committee looking at various reports that had gone
before and one of them was the Calcutt Report looking into the Advocates’ Disciplinary Tribunal,
and I think it became clear to us that there were a number of recommendations pretty much all
of which I think have not been progressed or implemented. And I think one of the points you
make in your submission in terms of the current structure and set up of the Advocates’
Disciplinary Tribunal is that there is a wider question of whether the complaints process should
be administered from within the Courts and Tribunal Service.
So I wondered if you could elaborate on the concern there?
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The First Deemster: I think possibly the concern was … Could you just remind me which
paragraph we are looking at there?
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Q308. The Chairman: Yes, it is page 5 and half-way down the page the heading ‘Maintenance
of Standards: General Standards of Competence and Service’. And then there is a heading: ‘What
problems are there with the current system for handling complaints?’
The First Deemster: Oh, sorry, I seem to be looking at a draft here, unfortunately.
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The Chief Registrar: I can just … if I may?
The First Deemster: Yes, certainly.
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The Chief Registrar: One of the points is the Tribunal Support Team is a small team and they
provide a clerk to the Advocates’ Disciplinary Tribunal and some of the legally qualified chairs of
tribunals are advocates, and therefore there may be a case where within the same team there
may be a conflict or you are dealing with people who, on the one hand you are serving as a
Committee Chair and on the other hand they may or may not be appearing before the
Advocates’ Disciplinary Tribunal. (The Chairman: Oh, I see.) So it was more of a kind of process
point from the Tribunal Service.
Q309. The Chairman: Right, understood, thank you.
I think, again, we were looking at the ADT as to whether that is the most effective model. So
if we go back to what we have already talked quite a lot about this morning, in terms of
individuals wanting to know that their advocates are competent and capable, it has struck us
that if you are the individual who has a concern about your advocate, the Advocates’ Disciplinary
Tribunal almost puts you in the same position you might be in if you were in a court room or in
another situation, where you feel like there are a lot of lawyers sitting on the tribunal; and then
you have got the whole set-up which is the experience of going through an adversarial court-like
process.
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So I do not know if you have any comment on whether you think there are other ways in
which we could provide the regulation and the oversight and the ability to address an advocate’s
shortcomings – if there are shortcomings – in a way that perhaps takes account of the
layperson’s position slightly more, or their situation?
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The First Deemster: I am not sure there is a great deal I can add on this issue. So far as I am
aware, the ADT is a user-friendly organisation, I do not know, and people can vent their issues
before the tribunal. There are obviously other ways of expressing concern about an advocate,
through the Law Society itself and also internally within the advocate’s practice. But ultimately
there is the ability to go before the tribunal which I am sure makes it as user-friendly as is
possible under the current system, with of course the need to do justice in the particular case.
Q310. Mr Robertshaw: Talking about the ADT being user-friendly: going to the numbers you
very kindly provided on page 6 of your submission you actually show us that the number of
complaints submitted to the ADT in 2011 was 23, and progressively it holds; and then it
progressively drops down to one this year, and you explain. You say that:
The introduction of new Rules in 2017 which, in effect, now prevents Client A from complaining about the
advocate representing Client B …
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– has materially changed things. On the one hand you could look at that and say, having
removed that, the true level of complaints is very low and everybody is happy with the world.
But on the other hand you could say, actually, is access to the ADT really working?
I just wondered whether you wanted to respond to that question.
The First Deemster: I personally found those statistics very illuminating. I think you would
have to probably speak to the ADT to get some further insight into that, but it does show an
absolute complete, almost collapse in the number of complaints to the ADT there. (Interjection
by Mr Robertshaw) The reason for that has been explained, I would have thought to some
extent anyway, in the change in the regulations. And of course from an outside perspective it is
rather strange that one could even countenance a complaint against the other side’s advocate
within the litigation scenario.
But there we are, the statistics are what they are and the regulations are what they are. It
would be interesting to see what the actual link is between the two.
Mr Robertshaw: Yes, thank you.
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Q311. The Chairman: If we could perhaps then talk a little bit about legal aid, please? So in
terms of the current system, if you could talk to us about what the benefits are of the current
system and the challenges, as far as the courts’ administration of justice is concerned.
The First Deemster: Maybe if I say something about civil and family, and then maybe
Deemster Montgomerie and the Deputy High Bailiff can say something about the crime side of
things.
So far as civil and family legal aid is concerned, it is an absolutely vital part of our system
particularly in the family field. It works reasonably well but there are two main concerns so far as
I am concerned. First of all, there is the lack of eligibility of a large swathe of our population for
legal aid. I think nowadays one has to be on certain benefits or an extraordinarily low income in
order to qualify, so most people who are in work do not qualify despite the fact that they may
not be able to face, themselves, the possibility of paying legal costs privately. But generally
speaking it works very well. I find that legal aid practitioners, certainly in the family field, are
very pro-mediation for example. Mediation works well from the legal aid point of view and that
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is funded quite well by the Legal Aid Office. So on balance it works well. In the civil side, one
does not see legal aid perhaps as much, but certainly from the family perspective it is
satisfactory.
The only point I would make is that the bureaucracy of legal aid sometimes seems to be quite
a burden. It varies from time to time but there can often be significant delays in people getting a
legal aid certificate. There is also the increasing need, as I see it, for people to be referring the
case back to the Legal Aid Certifying Officer in order to get clearance for the next stage in the
proceedings. All this is quite bureaucratic – very bureaucratic, in fact – and can delay the
progress of the case.
So those are my general comments on civil and family legal aid.
Q312. Mr Robertshaw: Can I just interject with a question that I had not thought to bring to
the table today? It is in light of what you have said with regard to yes, it works, but the
thresholds are very very tight and remove access to people who one might reasonably think
should be able to access legal aid. In the light of those comments, do you think there is any
argument for creating a broader set of rules for legal aid to give access to mediation as opposed
to the whole gambit available to people? Just your thoughts.
The First Deemster: Yes, that is an interesting idea – so that mediation would be more
available to a much larger portion of the population. Yes, that is – (Interjection by
Mr Robertshaw)
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Q313. Mr Robertshaw: Sorry to talk over you. But by definition, presumably mediation is
cheaper for the exchequer than the whole panoply of the court process.
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The First Deemster: Mediation can work extremely well and it certainly has led to settlement
of a lot of cases, particularly in the family arena. But one has to bear in mind that it is not the
panacea for everything and, particularly in the family arena, one can have very difficult issues
where you have perhaps alleged domestic abuse in a relationship, and the power dynamics can
be very difficult. So to have people appearing before a mediator it can put them under undue
stress and pressure, and they really sometimes do need an advocate to represent them.
But yes, it can work very well and does work very well.
Q314. The Chairman: Can I ask a follow-up on the interplay between mediation as
encouraged by legal aid, and the court process, and how they dovetail?
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The First Deemster: Yes. We do our very best to encourage people to mediate before they
come before us. I think we could probably do a little bit more in that regard by encouraging
people to go to mediation before they file papers with the court. When they do file papers with
the court they have to fill in a box on the relevant form to say whether they have undertaken
mediation and if not, why not. So the message is very clear there, that you should go to
mediation unless there are some very exceptional circumstances militating against that.
It is often a matter of public education. But yes, the court does its utmost to encourage
people to go to mediation and certainly when they appear in court the first message that goes
out to them is: ‘Have you gone to mediation? If not, why not?’ And quite often the case is
adjourned for mediation to take place in any event; but obviously it is a little bit disappointing
that people have had the need to actually come to court to be told that.
So, yes, we do our utmost to get the message over.
Q315. Mr Robertshaw: It will be interesting to see how this all washes out when the Private
Member’s Bill comes forward with regard – (Interjection by the First Deemster) the Private
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Member’s Bill comes forward over no-fault divorce. That will influence a number of things, I
think.
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The First Deemster: Yes that, if I may say so, is a very progressive and interesting measure,
and the whole idea being of course to take away the acrimony which often builds up. I am sure
that will help people to adopt a more consensual approach to these things, if at all possible.
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Q316. The Chairman: Although I would be interested in your views about whether that is just
one area where the acrimony can arise; but the finances, and particularly arguments about
children, would still be there as issues to be resolved, and mediation would still presumably be
very relevant to support them.
The First Deemster: Absolutely, yes.
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Q317. The Chairman: We will come on to talk about data in due course, but just on this
particular point before we move on: are there any statistics at all available on the number of
cases that do end up being settled by mediation?
The First Deemster: I am not sure there are, regrettably.
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The Chief Registrar: We could certainly manually try and have a look, so I will take that away
and produce figures if we can.
Q318. The Chairman: But we cannot run any reports on anything like that at the moment?
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The Chief Registrar: No.
The First Deemster: I do not think so. No, I think it would be quite difficult to produce them in
the very short term. I am afraid statistics are one area we do fall down on and we are going to
do our very best to improve that.
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Q319. The Chairman: Okay, thank you.
And perhaps if we could turn to criminal … and how legal aid works in the criminal system
please?
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Deemster Montgomerie: Well, from my point of view it is rather straightforward in that the
granting of criminal legal aid is normally done in the lower court unless anybody, for example,
does not have an advocate when they appear in my court or, say, they part ways with an
advocate and get another. So when somebody appears in my court they will already have legal
aid; and of course if there are any disbursements that the defence want, that is dealt with by the
Legal Aid Certifying Officer. The criminal courts only deal with the granting of legal aid, not any
disbursements in relation to the running of a case.
I think the only thing I have noticed is that – and I mean this not by way of any criticism – but
there is an increasing number, it seems to me, of applications by the defence for disbursements
indicating that, certainly from the defence point of view, they do not consider that certain
avenues of investigation have been carried out by the Police; and therefore the defence are
required to carry out their own investigations in those areas, which obviously adds to the legal
aid bill.
Q320. The Chairman: Yes, but if I could just pick up on that? These are necessary
investigations and it is now a question of who conducts them, so if they have not been
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conducted by the prosecution it is important for the case that the defence conducts them. So
somebody would be paying for these investigations.

1050

Deemster Montgomerie: Yes, but what I am simply saying is there seems to be an increasing
trend that the defence are having to carry them out.
Q321. The Chairman: Okay, thank you.
Mrs Hughes, was there anything you wanted to ...?
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The Deputy High Bailiff: It is just to echo the point about the disbursements: once the court
is granted legal aid – and the responsibility in the main falls to my court to do that because that
is where the cases begin – the court then has no control over what happens after that. And I do
wonder sometimes at the other end if the person who is dealing with the disbursement
understands the nature of the case and where it is going.
Also the threshold, as far as the granting of legal aid, is similar and people who are on fairly
low incomes do not qualify under the financial provisions of the granting of legal aid, but I think
there is enough flexibility at the moment for the court to be able to deal with them on the
merits. So looking at the list of things which you have to look at as to whether or not, on the
merits of the case, legal aid should be granted I do not think there is any issue with that. But
there are lots of people who fall below the barrier as far as the merits are concerned and are
required to pay a fairly hefty contribution – and some choose not to.
The problem for that then is the conduct of the case in the courts, because it is a nonrepresented defendant.
Q322. The Chairman: So even in criminal matters you have litigants in person – or, not
litigants in this case, but the defendant is representing themselves?
The Deputy High Bailiff: A lot are picked up by the Duty Advocate Scheme, who appear in the
Tuesday and Thursday courts in the Summary Courts, and they will deal with anybody who is not
represented and that is a good scheme because it covers across the board. So anybody who
appears who has not got an advocate can be represented at that hearing by the duty advocate.
It is then for thereafter, whether their case meets the merits of a full legal aid certificate and
whether it warrants it. So they are represented initially, or have had the opportunity to be
represented initially, but not necessarily after legal aid is granted, or not.
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Deemster Montgomerie: I would add that in the Court of General Gaol Delivery I have very
few defendants who represent themselves. If I do, it tends to be people who have done it by
choice. I think even those who will be paying high contributions tend to pay those high
contributions given the serious nature of the allegations they are facing and the possible
consequences. It would be a disaster for my court if I regularly got unrepresented defendants
because the time involved mushrooms, particularly in a trial with an unrepresented defendant;
and I do not have the advantage in the Court of General Gaol Delivery of the Duty Advocate
Scheme, that is purely the Summary Courts.
Q323. Mr Robertshaw: In your submission on page 4, when addressing the issue of litigants
in person, you say:
However, there is a more fundamental issue in relation to the potential cost and delay that litigants in person can
and do cause.

You have readily and honestly admitted that data is not necessarily readily available to the
degree that you would like it, but are you able to capture the cost of that in broad terms or is it
just an instinctive recognition that the court process slows down in certain areas?
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The Deputy High Bailiff: It is not only the slowing down of the court process. Lady Hale, in
the Caroline Weatherall memorial address last week, spoke of the fact that lots of cases do not
ever come to court if there is an advocate involved – and that obviously will not happen in the
criminal cases. But if an advocate is involved, who can talk to the prosecutor, lots of cases do not
come to trial which might come to trial if it is a litigant in person who does not have that same
ability to discuss the case with the prosecutor.
I think across the board, in civil and criminal, that is a problem which is really not captured at
all – the fact that advocates could prevent cases coming to court, or proceeding and progressing
through the court.

1105

Q324. Mr Robertshaw: I am having difficulty from what you have said, linking the issue of
non-availability of legal aid for somebody who might need it to get into court and the concept of
litigants in person being there. Have I misunderstood you there? I would have assumed there is
a link.
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The Deputy High Bailiff: Sorry, there are perhaps two types of litigants in person: the litigant
in person who wants an advocate but does not qualify for legal aid and is in a position to pay
themselves; and then there is a litigant in person who does not want to be represented by an
advocate for whatever reason – perhaps he has spoken to an advocate and did not agree with
the advice and so therefore they are a litigant in person by choice. I think there is a difference
between the two and that is reflected in how the court progresses.
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Q325. Mr Robertshaw: Is there any way you can measure that, presently? No?
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The First Deemster: It is very difficult to measure it, I agree. Whether it is ever possible to do
that, I do not know, I suppose we could certainly try in the future to do that. But there is no
doubt about it, since I was appointed as Deputy Deemster in 2007, over the last 11 years the
number of litigants in person has undoubtedly increased. It is not quite as bad as it is in England
where in the family courts it is the norm for people to be unrepresented – here it is still more or
less, just about, the norm for people to be represented, and that is thanks to the legal aid
provision that we have.
But if you ask pretty much any judge, I am sure every judge would tell you that in the vast
majority of cases having a litigant in person, an unrepresented person, means that the case is
going to take longer and be less focused, and quite often will lead to quite possibly the wrong
outcome, which is very unfortunate for everyone.
Q326. Mr Robertshaw: I suppose it is fairly obvious that what I am trying to search in my own
mind is the issue between over-restriction of legal aid which then becomes a false cost saving
because it is expressed elsewhere.
The First Deemster: Exactly, that is the point. It is, in my personal opinion, a false economy.
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Q327. The Chairman: But again, I suppose, we do not have records of how many litigants in
person there are and the reason for that and whether they have actively chosen to represent
themselves, as opposed to wanting an advocate but struggling because they cannot afford an
advocate.
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The First Deemster: We are not unique in this, I do not think – (Laughter) and Stuart pointed
out to me that the Lord Chief Justice was giving evidence the other day in England, before the
House of Commons Select Committee, and was asked this very question about the alleged
increase in the number of litigants in person and he was unable to give a precise, or anything
like, an indicative set of statistics. So if they cannot capture it, well …
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Actually, I am sure we can. We are doing it now, we are collating those statistics, but it is a
shame they have not been kept up to date. But it is not a problem that is confined to the Isle of
Man, I am afraid.
1150

Q328. Mr Robertshaw: An ability to do so would assist the whole process of trying to review
the apportionment of legal aid.
The First Deemster: I agree.
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Q329. The Chairman: And just for the record, is it the case that once an individual has been
granted legal aid in a criminal matter, the legal aid then is in place and there is not a
requirement to go back and –?
Deemster Montgomerie: No, that is not the case. (The Chairman: Right.) The certificate will
remain in place but obviously the person who has obtained legal aid is under a duty to
constantly update the court as to any change in their financial circumstances. As you will
appreciate, the legal merits are not normally going to change unless, for example, a charge was
reduced from custody to non-custody; but if it is reduced from custody to non-custody it would
just be dealt with on the day.
But they are under a duty and I regularly, at my court, have my staff having to reconsider the
financial aspect and alter, for example, the contribution.
Q330. The Chairman: That was my question really, where the bureaucracy sits in the criminal
legal aid administration vis-à-vis the civil legal aid administration; and it is your staff, Deemster,
who are looking at the financial –?
Deemster Montgomerie: Yes, once it gets to my court; but whilst it is obviously in front of
Her Worship it would be her administrative staff who would be looking at the financial aspects.
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Q331. The Chairman: Okay, so just for the benefit again of getting this on the record, that
means we have effectively two lots of staff looking at the financial eligibility across all our legal
aid profession, because the civil legal aid group of staff look at financial eligibility in civil legal aid
matters and the relevant court staff are looking at it in criminal matters?
Deemster Montgomerie: Yes.
The First Deemster: Yes, that is right, in the civil system it is dealt with by the Legal Aid
Certifying Officer – quite separate from the courts.
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Q332. Mr Hooper: In your evidence, you stated on page 3 that it:
… can at times be frustrating to observe issues that result from how legal aid is structured and distributed and the
activities or actions which the current provision can sometimes incentivise.

I am just wondering if you would like to expand any further on that.
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The First Deemster: I think that was focusing again on the issue of delay and the bureaucracy
involved, and that can certainly bog the system down. The idea of having to reassess people’s
eligibility also, particularly recently, seems to have caused some real issues with regard to
progressing a case. And of course, particularly with family cases, we are under an absolute duty
to avoid delay in the interest of the child. So we try and move things along as quickly as we
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possibly can and the legal aid bureaucracy can be seen sometimes as just bogging the whole
thing down – no doubt for good reason, but sometimes it can be very frustrating in that regard.
Other than that, I do sometimes see what, on the face of it, would seem to be some quite
generous numbers of hours being authorised for particular work. Again, this possibly focuses on
this idea of not seeing the wood for the trees. I think there is a bit of a tendency to sometimes
overegg the pudding in particular cases. Witness statements can be far too long and skeleton
arguments can be less than skeletal, and this can sometimes not really help the court. And it
seems to me sometimes that rather generous time periods are being authorised by the Legal Aid
Certifying Officer – no doubt members of the Law Society would vehemently disagree with me
on this (Laughter) but that is how I would see it.
Going back to the very old days when I used to do legal aid work, one was given a legal aid
certificate at the beginning of the case and that was it. You did not have to report anything back
to the Legal Aid Certifying Officer at all, unless perhaps you had a particularly good offer in
settlement of your case. The hazard you ran at the end of the case was that when your bill came
to be assessed by the Chief Registrar, as it was in those days, you would find sometimes he
would cross something out to say: ‘Time unreasonably incurred; far too much time has been
taken on this’. So it sort of worked and it was a lot quicker of course. How you managed the case
was entirely up to you, but you took the hazard that at the end of the day an independent
person would look at it and say, ‘Well, actually, you did not need to do that work’. So it has gone
slightly the other way round.
Q333. Mr Hooper: So you think there is a risk that, because of the way it is structured at the
moment, then the legal aid bureaucracy is kind of incentivising certain types of approaches to
cases, which is actually influencing how law firms are managing some of their cases in order to
perhaps make sure they get … not the best return, but ‘working the system’ is a phrase I would
probably use –?
The First Deemster: No, no, I am not trying to be uncomplimentary here, but it seems to me
sometimes that rather generous time limits are being given by the Legal Aid Office – and of
course an advocate is then perfectly entitled to do the relevant work within that time.
Deemster Montgomerie: The only qualification to that is that the time limits are up to a
particular time. It is not, for example, an indication to an advocate that they can spend, say, the
full 12 hours – they are being authorised up to 12 hours. And on taxation, the Taxation Officer
will look to see whether the hours they have used up to 12 are justified. So there has to be that
qualification to what the First Deemster has said.
Q334. The Chairman: When we had the Law Society with us, they were talking about the
‘user group’ or the ability to meet and feed back to the Legal Aid Committee. The suggestion
was, I think I am right in saying, that that had rather fallen away and was not happening any
more. I wondered to what extent the Legal Aid Committee engages with members of the
judiciary to receive any of the feedback around how the administration of legal aid impacts the
administration of the courts?
The First Deemster: So far as the court user groups are concerned, at the moment I know
there is a Summary Court User Group which Mrs Hughes can tell you about. I have a Family
Court User Group which meets every four to six months, or something like that. That works very
well actually and is a very good forum for people to express their views about the practicalities
of things, including legal aid.
Q335. The Chairman: And do you have representation from Legal Aid on that user group?
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The First Deemster: No, we do not, actually. I think I am right in saying we do not. I am not
sure we have particularly invited representatives from the Legal Aid Committee, or indeed the
Certifying Officer, but perhaps we should. I seem to recall I think the Certifying Officer has come
to meetings in the past, but I need to check that.
But the Legal Aid Committee, no, we do not have any ongoing contact with the Legal Aid
Committee. Again perhaps they could be included in the Family Court User Group. I am trying to
instigate a Civil Court User Group as well and I am waiting to hear back from the Law Society on
that. But they are very useful fora in which to discuss practical issues and I have found them very
beneficial.
The Deputy High Bailiff: The Legal Aid Committee does not regularly attend the Summary
Court User Group, but they have attended on one occasion or maybe two when there has been
a particular legal aid issue on the agenda. So they had been invited and they are invited if there
is an issue that is flagged up by one of the attendees, but not regularly.
Q336. The Chairman: Thank you.
Anything else on legal aid?
Mr Hooper: Nothing else on legal aid.
Mr Robertshaw: No.
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Q337. The Chairman: Okay. Well, we have touched on data so far and we have promised we
would come back to the issue of data but, more broadly, modernisation and digitisation of the
court system. We have talked about it this morning and in your written submission you have
said that you feel the gathering of data could be improved in the court system.
I wonder if you could expand, to the extent that you have not mentioned already, what some
of the problems are for the courts currently due to the lack of data that has been captured.
The First Deemster: There is a general point about telling the public what we do and giving
the public – and indeed this Committee, actually – some idea of the sheer volume of work which
actually goes through the building, which I think is probably quite eye-opening to anyone. There
is a need to see trends and we cannot really accurately see where the trends are going.
Obviously we can speak anecdotally about how we feel that the work is going and where the
particular pressures are, but without statistics we do not see that or we cannot perhaps see it as
accurately as we should do.
There is also an issue of course about trying to obtain increased resources for the court
system. If we cannot evidence the volume of work we are dealing with and the increases or
decreases – I do not think we have many decreases! – but anyway, the increases, it is very
difficult of course for us to make a case to the relevant authorities for increased resources.
So I think those are probably the key areas, unless anyone has got any other thoughts on it?
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The Deputy High Bailiff: We do have limited data recording in the criminal courts in respect
of vacated, cracked and ineffective trials; and if a case is vacated or cracked or ineffective the
advocates are required to fill out a form giving their reasons why, and the court then endorses
or not, the reasons put. But I am not sure the extent to which that data is used. I use it in the
Summary Court users’ meeting to look at whether there are any trends as to whether cases are
cracked at the very last minute or earlier on – and obviously the later that they are cracked, or
go away, the more of a problem it is because it wastes a court day.
So that is one limited area where there would be figures available, and I know that Courts
Administration keep a record of all of those cases.
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Deemster Montgomerie: And of course we have the same form and part of the same
statistics in the Court of General Gaol Delivery; and whereas of course at the Summary Court it
may mean the loss of a day, in the Court of General Gaol Delivery it may mean, for example, the
loss of two weeks! And as you know, one of the problems that we have is the availability of
courtrooms.
Courtrooms within the Courthouse are very much at a premium and if I have a trial listed for
two weeks I can generally tend to fill it in with other work and other various hearings that I can
pop in. But it will mean, invariably, that an awful lot of matters that could have been listed at an
earlier time have not been, and it is often not possible to move other matters forward.
Q338. The Chairman: What levers, I suppose is the word, do you have if you find that the
reason why the case has gone so late in the day – perhaps more could have been done to bring
the case to a conclusion sooner and therefore minimise the problems you are talking about –
where people have spent a lot of cost, or they had also held the time for the full trial in the case
of the Court of General Gaol and now the time is going to be wasted?
What levers do you have within the system to try and address problems where you come
across them?
The Deputy High Bailiff: If the problem lies with the defendant obviously they would lose
credit for an early guilty plea – if they plead guilty early they receive full credit for that early
guilty plea. Also cost implications, where they will have to pay more costs for the Attorney
General’s Chambers – but there is not the same lever the other way, if it is the Attorney
General’s, the prosecution who have caused the case to go away. So it is difficult.
I have pre-trial reviews, and I know Deemster Montgomerie will have something similar in
the Court of General Gaol Delivery, and those are the times really, if there is a problem with the
case or if there is a way it can be resolved without a trial, it should happen then. It is just trying
to encourage the parties to do it earlier rather than later – it is when cases go away late in the
day that causes problems for the courts in filling the time; and the cost.
Deemster Montgomerie: I would have to say, in fairness, in the Court of General Gaol
Delivery the number of trials that have gone, i.e. not taken place, has reduced dramatically over
the last, I would say, three years. Maybe it is some of the shrill warnings I give them at the pretrial review, I do not know!
The Chairman: So, a good lever, then!
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Q339. Mr Robertshaw: I suppose it is a universal thing this, trying to measure how much
investment has to go into something in order to make it more efficient – it replicates itself
everywhere, not just as you have described in your papers to us. But I just wondered whether in
terms of bringing in new systems that are capable of producing better data that feeds back into
greater efficiency, etc., are there any peer group exemplars in court systems that you are aware
of that we could bring into use here, rather than trying to completely reinvent the wheel and all
the associated costs that would contribute to that?
The Chief Registrar: Yes, from my point of view it is very easy to seek to replicate what is
going on in the UK – well, England and Wales – with the huge investment that is going on there.
But the particular issues we have to address in terms of volume going through and the different
types of process that we follow, it is a fine line between getting something which peers may
use – and it is about identifying those peers; but it is getting something that is bespoke to the
Isle of Man, or fit for our purpose, which does not cost too much, which is proportionate to what
we need it to do and which reads across the whole of the court jurisdiction.
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So there is a fine line between seeing what happens elsewhere and getting something which
is useful for the Isle of Man. That could be off-the-shelf solutions and it could be solutions that
are used elsewhere in Government around a case management system, and that is the type of
work which we want to try and intensify in the coming year.
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Q340. The Chairman: Yes, and in your submission you talk about:
… the inadequacy of the existing electronic case management system, (‘Axiom’) …
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You also talk about part of the challenge, or the problem is the need for legislative reform as
well. So I wondered if you could just expand on what sort of reform would be needed to
facilitate this and what the inadequacies are that you are seeking to remedy in the current case
management system?
The Chief Registrar: The AXIOM system just runs for the Summary Courts, so it is a very small
part of the overall court system and it is creaking. It is already on an extended FD8 waiver to
work. It is of a period where there is no management information module attached to it and it is
very cumbersome for the officers to use.
The SAVE Report which was put before June Tynwald, I think, had an appendix about a
process review we had of the Summary Courts and it identified AXIOM, and the replacement of
AXIOM is a key to unlocking some of the improvements. In that report from Peter Ginty it
identified three or four legislative impediments around wet signatures and around various other
aspects which we would be looking, in consultation with the Department of Home Affairs, to try
and unlock as we push forward with the case management improvements and changes.
But I think, equally, to broaden the point there will be other legislative changes outside of the
Summary Courts world which I think would be needed if we are going to introduce a case
management system, or case management systems, to go across Civil or the Court of General
Gaol or Family. So that is a piece of work which I very much think is part of the scoping exercise
for a new case management system, which is to look at what legislative impediments there are.
Q341. The Chairman: And can ask: is that something that has started, that scoping work?
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The Chief Registrar: We have put a bid into Treasury for next year’s Budget for a fixed term,
or a limited term, three years for a Court Modernisation Project Officer and we are waiting to
see whether, and to what extent, that funding bid will be approved by Treasury. I think we say in
the memorandum, one of the problems we have is that General Registry is a frontline service
office and there is not enough capacity to take a step back from the day-to-day challenges that
the staff face to look at the review, and to look at what we need to do moving forward. We are
operationally very tightly constrained, so if the bid that we have put to Treasury is successful we
will hopefully have a capacity to do that over the next three years, and chief amongst that they
will be looking at the scoping exercise for new case management systems.
Q342. Mr Robertshaw: And you will know, when? When will you be advised whether it is a
yes or no?
The Chief Registrar: I cannot pre-empt the Budget, but hopefully as part of the Budget
discussions.
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Q343. The Chairman: And presumably if there is a business case behind this, ultimately the
right type of modernisation will facilitate the administrative staff being able to work better and
more effectively?
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The Chief Registrar: Yes. I think it is interesting on the whole point of data we have, in the
memorandum, given you some examples of the civil litigation figures and you asked about the
caseload. On the face of it we have produced these figures which required manual intervention
from staff but we also go on to say that actually the statistics we were able to produce are very
limited in terms of complexity, length and all the things that the First Deemster was talking
about in terms of the quality of the data.
So we have got data for litigants in person, which have been trawled manually, but actually to
look at longitudinal trends for those it cannot be done with the flick of a switch at the moment.
So whilst we can get more information we are so far behind in terms of being able to produce
that electronically that it is just not possible with the everyday demands of operations.
Q344. Mr Hooper: It is interesting you commented earlier that you need a system that works
for the Isle of Man, you cannot just copy and place something that works elsewhere; and it is
interesting use of the phrase ‘for the Island’ there, not necessarily just for the courts – court
obviously just being one part of our justice administration – and you interact a lot with the
Police, with the AG’s and with lawyers in the private sector.
How closely are you working with all these other stakeholders to make sure that, whatever
modernisation process you go through, actually does work for everyone and does take into
account all of their own individual idiosyncrasies and needs?
The Chief Registrar: That is a good question and I think you had evidence from the Chief
Constable in the last few weeks who was saying about the system that the Police have
developed – the Connect system, which is coming online in the next few months. I think it is fair
to say that has been developed without the full involvement of the court system, and we are
aware that when we do come up with a case management system it will have to interact with
what our key stakeholders are doing.
But you are right, that will certainly be part of the ongoing discussions that we have, not just
with other areas of Government but also with a lot of our users – advocates, etc. So it is about,
again, moving in the round.
Q345. Mr Hooper: It is interesting to note the comments that were shared with us from the
most recent Criminal Justice Board meeting where the Criminal Justice Board was saying they
need to work closer with the judiciary, and really I was just wondering how that is going,
generally?
The Chief Registrar: From my perspective, I will tell you that at my first meeting of the
Criminal Justice Strategic Board it was agreed that the judiciary should be more fully involved in
that, and we are waiting for … I think the next meeting is scheduled sometime in February. My
impression was that the judiciary would be invited to that for all or part of that meeting. But we
are, certainly in the relaunch of the Criminal Justice Strategic Board world, very much in the
foothills of that level of interaction.
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Q346. Mr Hooper: So these modernisation processes, are they going to be led by the
Criminal Justice Board, by that group of stakeholders, or they being driven from within the
court’s administration itself?
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The Chief Registrar: I think it is important to bear in mind that the Criminal Justice aspect is
only one small aspect of what the courts do, and as Chief Registrar I have got to be aware that
any moves forward in a case management or in a technological perspective are not just in
Criminal Justice. So that is very important for the stakeholders around the Criminal Justice
Strategic Board table, but it is only one part of the work that the General Registry and the courts
do, and we have to proceed on that basis.
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Q347. Mr Hooper: So does that mean you are going to be engaging more broadly with some
of the user groups that were identified earlier to try to make sure that all your stakeholders are
engaged? I am just trying to get a picture and from the criminal side of things you have got the
CJB which could be used as a stakeholder group to make sure everyone is involved.
What is there on the civil side of things to make sure you have got stakeholder involvement
in this modernisation process?
The Chief Registrar: Well, you heard before about the different user groups that there are
and I think because we have not advanced the modernisation project I cannot point to empirical
evidence of saying we have engaged them on this point and this point; but it goes without saying
that when we do heighten our modernisation project then they will be key stakeholders and we
will not lose sight of that.
Q348. The Chairman: You mention in your submission that processes are currently almost
exclusively paper based. So again, just to be clear on the record, that is not just internal court
processes, is that all of the interactions – for example, with advocates and the Attorney
General’s? Does the system rely on people transferring bits of paper around as opposed to
sending information electronically at the moment?
The First Deemster: Yes, that is probably fair to say.
It is it is unfortunate, isn’t it, that you cannot, for example, start off a debt claim online? You
have to print off the forms, have them typed out, sign and deliver them to the courts. Similarly,
one might say, an ‘online divorce’ – I know it is a fairly momentous step to take but you should
be able to do that online in this day and age.
So that sort of matter is something which I would hope we can fairly rapidly deal with; but
yes, it is still very paper based. If you come into the court building you will see lots of lever arch
files everywhere, all maintained in an extremely tidy way, one has to say – we do not lose things,
unlike the courts in certain jurisdictions. So everything is very well managed but it is very paper
based. So far as the Civil and Family Courts are concerned, that is the way it has been for some
time and I am not aware of any particularly urgent move to completely replace that but it would
obviously be very welcome if we can reduce the volume of paper coming in. There are certain
trials, for example, very complex and long-running trials, which have been dealt with virtually
electronically, I think – although you will tend to find that the court will not only have the
electronic version of documents but also have (The Chairman: The back up!) the lever arch files
as well!
So this is perhaps a generational thing, but eventually we will move to entirely electronically.
But I think there are some easy wins so far as being able to at least start off relatively simple
processes online.
Q349. Mr Hooper: And are most of the impediments to that administrative or legislative?
The First Deemster: Oh, I think they are financial, aren’t they, mainly? (Laughter)

1490
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The Chief Registrar: No comment!
I think in both administrative and legislative we are already looking at some of the forms that
we might be able to do online. The Digital Strategy Review that was before Tynwald last week
talked about what is next for the courts, and one of those was about Courts and Tribunals
online. So the Equality and Employment Tribunal which will come into being in January, all being
well, we are working now to try and get those forms online, and one or two other simple forms
just to start testing the water to see which forms can be done, and to educate ourselves about
how easy it is.
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Obviously we take our place with GTS who we have a good relationship with in terms of if we
wanted to push more services online and more payments online and that type of thing – it gets a
bit more complicated. But as the First Deemster said, that is the direction of travel that we are
committed to and want to progress with –
Q350. Mr Robertshaw: Sorry, when you say, ‘take your place with GTS’, was that take your
place in the queue?
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The Chief Registrar: Yes, only with other Departments wanting to … A lot of Departments are
moving online and there are finite resources.
Mr Robertshaw: It raises the question of how much GTS itself can do and how much it
outsources, but that is outwith this Committee.
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Q351. Mr Hooper: So the conversation here seems to be more around your customer-facing
side going more digital so when people are filing forms and people are trying to engage with the
courts they can do a lot of that online. I am assuming, then, that means any internal processes
where you are moving bits of paper from A to B within the system, is the case management
system addressing most of that? Or are there separate work streams ongoing to try and make
sure that even if I have to deliver a piece of paper to the court and when it becomes inside the
system, that piece of paper is not being photocopied and shared and it is a more digital process?
The Chief Registrar: Ideally – and this is one of reasons it will take quite a long time – we
would like to have the intelligent forms that would be submitted online, produce an electronic
form and email into a system, and that passes through. So it would not be a case where we
would have something that the customer would submit online and then it would be printed out
and used amongst us. So that is not where we are going.
But, as I say, we are in the foothills of this. There is a commitment to move on with it but
there are a lot of issues around resources, legislation and administration; and these are big
change tasks so we are very much at the beginning of it.
Q352. The Chairman: Are there any other aspects of how you would like to see the courts
modernise? I am thinking now about your ability to speak to expert witnesses, or indeed any
witness, through an online mechanism as opposed to somebody being physically present and
whether that is possible? And, if it were possible and something that the courts wanted to do,
what are the barriers to achieving that?
The First Deemster: We have had our video-link system upgraded I believe, very recently, and
that does improve our ability to take certain types of evidence from witnesses who are not
necessarily in court. Personally, I have some reservations about this becoming routine. I think
probably justice is best served if one can have people there in person if at all possible,
particularly when one is hearing contentious evidence. When it comes to case management
hearings, I am open to those being dealt with by video link, or indeed telephone hearings – we
have those as well. So we are open to using technology where it is appropriate.
The idea that is being floated in England and Wales that we are almost moving to an entirely
digital system, where you interact with a judge via a computer terminal, I do not think is
something, personally speaking, that I would like to see or is necessary in the Isle of Man. We do
not need that, it is to deal with areas of the country where all the courts have been closed down
and people have to travel miles and hours to get to a court. We obviously do not have that
problem here but, having said that, with offshore litigations and so on, and when one is dealing
with people in distant lands, for case management hearings a video link is fine.
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Q353. Mr Robertshaw: We certainly do not want AI Deemsters, do we? (Laughter)
1550

The First Deemster: Well, it is being mooted, that you can have your dispute adjudicated
online by a virtual judge. Well, there we are! (Laughter)

1555

Q354. Mr Hooper: But Deemster Montgomerie identified earlier that there are issues in
respect of actual court space and court time. Do you think there are any aspects of digitisation
that would help you to free up a bit more court space?
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The First Deemster: Limited, I would say; but it is possible. You still have to have a court room
to hear video-link evidence; you still have to have a court room to have a telephone hearing – it
all has to be recorded, of course, digitally. So I do not think there is going to be a great deal of
savings as far as court rooms are concerned.
Q355. Mr Hooper: So is it more about moving things out of the court room in the first
instance that would be the solution to that problem?
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The First Deemster: I am sorry?
Mr Hooper: More about moving things out of the courtroom in the first instance –
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The First Deemster: In the first instance, absolutely, yes, it is trying to get people to settle
their disputes without coming to court necessarily.
Deemster Montgomerie: I think there is also a misunderstanding as to how much time this
will save. For example, when you have video links it invariably takes much longer than if you had
the person present in court because invariably there are problems with the link and even in the
best systems the clerk has to have a few minutes to make sure that everything is going to work
and the witness will come up straightaway. You are often restricted on when you can hear that
video link, for example. For most of it that we have in our courts, the witness has to be in a court
room in England and they are allocated a time and there is a very specific amount of time that
the English courts are prepared to offer – generally, not that much.
So you have to link in, going to them at a particular time and you know you are going to finish
at a particular time. We have had I regret to say, over the years, a number of problems with the
links. So in actual fact whilst it saves the witness the time and trouble of coming over to the Isle
of Man, or it saves the prisoner having to be brought to court, in actual fact so far as court time
is concerned it normally adds to it rather than takes time away.

1585

The Chairman: Thank you.
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Q356. Mr Robertshaw: Can we move to …? (The Chairman: Yes.)
I just wanted to highlight somewhere in your memo you were discussing what a competitive
jurisdiction was in commercial terms and I was a little bit surprised by that, because the quality
of judicial application and commercial circumstances being of a high standard is incredibly
important in a business centre. I am reminded that only last week or the week before that, I
think it was Tajikistan or some strange place like that had just adopted a UK commercial court in
order to apply itself to all its commercial activity, and that commercial court was then effectively
engendering new business for the jurisdiction; and as long as one was up to date with the UK
system, that was attractive in a worldwide sense.
So I think I was perhaps a little bit surprised that you question that in the memorandum
because there are certain areas, aren’t there, where we are behind in insolvency laws and this
sort of thing?
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The First Deemster: Yes. It is a very good point you make, Mr Robertshaw, about these courts
that are setting up around the world (Mr Robertshaw: Yes.) and there is a lot of discussion
about the London courts keeping competitive with some of these international centres which, as
you say, are setting up in some quite unusual parts of the world, one might say; and they are
actually attracting retired judges, particularly from London. (Laughter)
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Mr Robertshaw: A new future …
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The First Deemster: I think not! But anyway, there are retired Law Lords, retired Supreme
Court Justices, and they are going off to sit in various places in the world; and huge amounts of
resources are put into these court centres and they appear to reap certain dividends and certain
benefits – so there is that.
I mean, the Isle of Man could in theory of course, and indeed in practice possibly, set itself up
as one of these international court centres. It would need quite a lot of investment in new
courtrooms and new judges but who knows, it could well reap benefits.
The other thing you raised there, you touched on, was the updating of our insolvency laws.
Well, this is an issue which has been plaguing the judiciary and practitioners for countless years
now and it really is, if I may say so, something which Tynwald needs to address rather urgently.
Just the other day I had a case where we were having to somehow try to navigate our way round
the Companies Act and the various liquidators and the ancient companies winding-up rules. It
really is becoming a bit of an embarrassment for the Island to have this still a problem.
And indeed generally our legislation needs a jolly good look over from a law reform point of
view – quite a big task but it will reap dividends.
Mr Robertshaw: Thank you for that.
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Q357. The Chairman: What would be your preferred way of achieving this? So, yes, it is
ultimately up to Tynwald to pass new legislation but that oversight of where we have fallen
behind and how to prioritise modernising our legislation where we need it … Because the thing
that Tynwald Members will hear is the pressure on the drafting capacity that we have.
So it is partly getting our arms around the full extent of the modernisation required but then
also determining how to prioritise that modernisation. What would be your preferred route to
try and achieve that?
The First Deemster: I think it is probably all about the various parties talking to each other
and trying to agree a list of priorities.
Certainly, insolvency legislation must be pretty much at the top of it from any lawyer’s point
of view. There is a lot of reform needed in family law and our own Rules of Court probably need
updating. But there are certain priorities which I think could readily be identified through
presumably some form of Law Reform Committee or something of that nature.
I mean, there is a wider issue as to whether the Island should have some form of Law
Commission to look at reforms which are needed, and to make recommendations and to
produce draft legislation. Again, I believe Jersey has a Law Commission – I am not quite sure how
it is funded or resourced but it seems to do a sterling job. But those are my thoughts about that.
Mr Robertshaw: Duly noted!
The Chairman: Did you want to ask about the –?

1650

Q358. Mr Hooper: I did, yes, thanks for reminding me.
We have had evidence and comments from a number of sources about the lack of a
supervised contact centre proving difficult on the Island, and causing some difficulties across the
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board, really. I was just wondering what the judiciary’s view was on this and whether it was
causing you any difficulties specifically in respect of the ability to issue supervised court orders,
visitation orders. Is it causing you a problem really, is the question?
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The First Deemster: Yes, in short it is. This is a long-running saga which I think probably stems
back to the Isle of Man Children’s Centre and its contact centre which used to work … And
certainly when I started as Deputy Deemster back in 2007 it was working, I think, really rather
well. And I stand to be corrected but what happened was that the funds were withdrawn, I think
by the Department of Home Affairs from the contact centre, and it has sort of limped on since
then. Most recently I believe the Children’s Centre just felt that it could not provide this service
any longer from its own charitable resources. I think the latest event in this regard is that the
Department of Home Affairs have now put out a notice of interest to interested parties to take
over the provision of a supervised contact centre. Quite where that is up to, I do not know.
The simple fact is at the moment I do not believe there is a supervised contact facility
available; and we are talking here about those parents who are not involved in care proceedings
but where the relationship has broken down and in certain, quite rare cases, there needs to be
supervised contact to start the contact process off. It is usually just a relatively temporary
regime which will be there for a few months while relationships are rebuilt in a supervised area.
So we are concerned about it but the good news is, I understand, the Department of Home
Affairs is progressing matters.
Q359. The Chairman: And to be clear, in the absence of this, this means that there is no
contact. So if the decision of the court would be that the only contact should be supervised,
even for a short period, the upshot is that you cannot make an order for contact at all. Or there
is an order for supervised contact but it cannot be enacted, it cannot be –?
The First Deemster: Yes. We would not make an order for supervised contact unless we had a
concrete proposal put before us. So the long and short of it is no contact would occur.
I think various creative mechanisms have been found to sort of get around this. Again, usually
with the help of the advocates and the Court Welfare Officer and sometimes the court, means
have been found whereby maybe relatives have been persuaded or cajoled to help out. But it is
not ideal.
I think there was certainly, recently, the prospect of legal action being taken against probably
the Department of Health and Social Care to ensure that they stepped in and dealt with this
issue. But as I say the good news is, as I understand it, the Department of Home Affairs is
actually actioning it, so hopefully in the New Year we will have some form of supervised contact
centre available. But it is unfortunate that things have almost gone full circle really – the
Department I think withdrew the funds and now they are now stepping in to reinstitute it.

1690

The Chairman: Yes, we never see that!
Can I thank you all on behalf of the Committee, very much, for your time and your evidence
this morning. The Committee will now sit in private.
1695

The First Deemster: Can I just thank the Committee for very helpfully conducting matters; it
has been a pleasure to appear before you. Thank you very much indeed.
The Chairman: Thank you.

1700

Mr Robertshaw: To reciprocate, could I congratulate all those new appointments and I wish
you all well.
The Committee sat in private at 12.50 p.m.
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[MRS POOLE-WILSON in the Chair]

Procedural

5
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15

The Chairman (Mrs Poole-Wilson): Good afternoon and welcome to this public meeting of
the Constitutional and Legal Affairs and Justice Committee.
I am Jane Poole-Wilson MLC and I chair this Committee. With me is Mr Lawrie Hooper MHK,
one of the members of the Committee, along with our two Clerks. Mr Chris Robertshaw MHK
has sent his apologies for today’s meeting.
Today we are taking evidence for our inquiry into legal services in the Isle of Man. During the
course of this inquiry, we have been mainly considering the regulation of legal services by the
Law Society and the Advocates’ Disciplinary Tribunal, the process of becoming a Manx advocate,
and the proposed Public Defender Scheme.
We will be hearing today from Mr Geoff Kermeen, who is an advocate and the Managing
Director of Keystone Law.
Before we begin, could I please ask everyone to ensure that any mobile phones are off or on
silent, so that we do not have any interruptions; and for the purposes of Hansard I will also be
ensuring that we do not have two people speaking at once.

EVIDENCE OF
Mr Geoff Kermeen,
Managing Director of Keystone Law Isle of Man
Q360. The Chairman: Thank you for attending today. For the record, could you please state
your name and the capacity in which you are appearing today.
20

Mr Kermeen: My name is Geoff Kermeen. I am an advocate. I am also a non-practising
English solicitor. I am Managing Director of Keystone Law Isle of Man, which is an incorporated
Isle of Man legal practice.
25

Q361. The Chairman: Thank you very much.
If we could start with talking about law as a growth area, please, because one of the things
that prompted us to invite you to give evidence today was after we read about the comments
you made at the recent Topical Talks business roundtable. It was reported at that, that you said
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there is a need for more lawyers, we need more expertise. So I wondered if you could start by
telling us a bit more about what you mean by that.
Mr Kermeen: Sure. I think clearly the Isle of Man’s jurisdiction benefits from having good
laws and good lawyers. That is number one. I think if you look at the size of the legal profession
in other offshore jurisdictions, you will see a fairly large difference with the size of the profession
here. There are lots of reasons for that, some of which I would be very happy to discuss. I think
they are largely business driven actually, rather than regulatory, but I am happy to expand on
those.
I think that the marketing of legal services generally is something that the UK in particular do
very well. The primacy of English law around the world is something that the UK executive is
very happy to promote, and does so very regularly, and there have been a lot of papers. I myself
have been presentations over the years in the UK on the primacy of London as an international
centre of excellence for law. Frankly, one of the reasons that the Channel Islands and the Isle of
Man have also been very successful over the years is because the lawyers within the City of
London have been happy to come to lawyers in those offshore centres and have found expertise
there that they are comfortable with.
I do not think that that can be discounted. I think in fact I have gone back, and trying to find
reports from 20 years ago on the Internet is a very difficult thing, I have discovered, but I
certainly know that there was a report into legal services which was presented to the Isle of Man
Government and indeed in that report one of the things I think that they recommended was that
the Government should concentrate on the growth of the legal services sector in the Isle of Man
and attracting expertise into the Isle of Man.
Prior to Keystone, I worked for Cains and for many years I was in the London office of Cains, I
was the head of the London office at Cains. So I spent my entire working life going around
various events at law firms in the City of London and, firstly, I could always guarantee that I was
the only guy there from the Isle of Man! And there would be at least 10 or 15 there from Jersey
and Guernsey, but secondly, I also heard on a regular basis from Magic Circle and Silver Circle
firms that one of the reasons that they would choose Jersey or Guernsey over the Isle of Man, if
they were looking to place a structure or place work or recommend clients there, was because
of the depth and breadth, perhaps more importantly, of legal expertise in the Channel Islands.
To come back to the report I was referring to, I think that was actually something that was
brought up in that particular report in saying that there should be more international law firms
in the Isle of Man and that the Government should try to encourage the growth of more law
firms in the Isle of Man. I am certainly not stepping out of the bounds of the general belief
amongst certainly the corporate commercial part of the bar over here, that more law firms is a
good thing, and it would be a good thing. If you look at the Channel Islands you have probably
got five law firms that, if you were Clifford Chance or Linklaters, you would be happy to instruct.
And without wishing to cast aspersions on anybody, if you are actually looking at those that
concentrate with particular expertise in corporate and commercial matters, I would say that
your choice is more limited in the Isle of Man. I might get slightly hung for that remark, but I
think it is true!
Q362. The Chairman: Those are very interesting remarks and I think you said you think there
are a number of reasons for why we are perhaps not as developed or do not have that depth
and breadth in the Isle of Man, which you said you thought was more business driven. Is there
anything else you could add to that in terms of what you think the reasons are, or what would
make a difference? What would help?
Mr Kermeen: Well, one example is that Cayman and Jersey are extremely lawyered in
comparison to the Isle of Man. One of the major sectors that has a number of lawyers is funds.
Those lawyers have come out in the City of London. They are probably attracted firstly because
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there is more of a network between those islands and London in relation to the promotion of
legal services and business services generally. Secondly, there is a fund sector.
So, it is a chicken-and-egg situation, which is something that I did allude to in the interview.
Obviously these things get whittled down a bit when they get printed in the press, and I certainly
was not suggesting that you should go out and … because no business, quite frankly, is going to
carry lawyers that are just sitting at an office with no actual work for them to do and expect that
sector is going to grow around that lawyer, that is not going to happen. But if there is a business
driver – for example, I suppose gaming is an excellent example in the Isle of Man that has
grown – lawyers in private practice will be attracted to the quality of business and want to
service that business, and any business is going to prefer to have lawyers close by that they can
get to know and they can build a trusted relationship with, so those businesses will attract
lawyers and then by having those excellent lawyers in the jurisdiction, you then can attract more
of the business. So it is a lovely, mutually beneficial business relationship.
Q363. The Chairman: So yes, I mean it is something we will come on to in the course of the
afternoon, specifically looking at how legal services are regulated, how you become a Manx
advocate and other things. But before we get into all of that, you make the point that there is
growth in e-gaming, but I suppose the point you were also making at the roundtable talk was
that we do not seem to have attracted more of that legal expertise at this point. Would that be
fair?
Mr Kermeen: I think recruitment has always been difficult for Isle of Man law firms. One thing
that I have already mentioned is that I think there is more of a natural and personal connection
between the City of London and the Channel Islands in particular, which leads people to end up
there. I think that the clear lifestyle attraction of the Caribbean plays a part generally for trying
to attract people.
In my actual experience, the majority of the lawyers who have come to the Isle of Man and
have settled and have been very happy here probably had some kind of a family connection with
the Island in the first place. It is always some kind of personal driver actually that gets people to
move, really, when you boil it down. And there is no doubt, in my own experience and career,
that the quality of work in the Isle of Man is as high as you can get. It is excellent and I have had
an incredibly varied and interesting career as a lawyer – no doubt. But there are less, I think,
personal drivers for individuals, lawyers, to choose to settle in the Isle of Man and to be happy
here.
I am a Manxman. I probably have my own views of why the Isle of Man is attractive in some
ways and not attractive in other ways, but I think that, unfortunately, that is really what it boils
down to. I do not think it is to do with regulation or whether a particular business type is
massive in an area. I think a lot of the decisions that mean people are actually happy and settle
for a long time are much more personal than that.

120

Q364. The Chairman: So do you think here is scope for us to do better promoting the quality
of work so that we overcome, if it is more of a personal – ?
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Mr Kermeen: I think there have been massive strides in that regard in the last couple of
years. I genuinely do, and I think that message has got out more. I think it is got out more with
actual entrepreneurs and people that own business and grow business. So that certainly helps. I
think that for more entrepreneurial lawyers, the Isle of Man is a great jurisdiction to work in.
Clearly my own firm is very much involved in a different approach to how people work, which is
something that I very passionately believe in, particularly for lawyers. I would hope that that
would assist in encouraging lawyers to come; and also for lawyers within our own organisation
because, clearly, we are quite unusual in the fact that we are an Isle of Man law firm with a very
large connection to the UK, in actually having a growth in the network and in the connections
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between the UK and the Isle of Man, which can hopefully help drive business our way. And we
have already seen quite a lot of success with that.
135

The Chairman: Thank you
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Q365. Mr Hooper: Yes. Obviously, you have said the reasons why a lot of lawyers in your
experience come the Island are quite personal ones. Do you think that might be because there is
a quite a high perceived barrier to entry into the legal profession on the Isle of Man? So, in order
to get over that, you need have already quite a strong connection here. So, whereas, if maybe
there were not such high barriers or perceived barriers to entry, then people might be more
willing to relocate. You do not need that strong connection in order to overcome some of those
barriers. Would that be fair to say, do you think?
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Mr Kermeen: I genuinely do not think that is the case. In my own experience – and I can only
talk about the lawyers that I know and that I work with and have worked with at Cains – they
were attracted here by personal reasons, quality of life and the quality of the business that they
were doing, in every single case. Sometimes they were lawyers that were looking at the Channel
Islands as an alternative to move or maybe the Caribbean, and they saw something in the Isle of
Man which was much more attractive to them, probably from a family perspective, largely. But I
do not think that it factored into their decision – obviously I am speaking for other people here –
into their decision to actually come thinking that it was difficult for them to get in.
I suppose there are two things with that which leads on to the qualification issue. Firstly, is
having to do the exams, which can look like a bit of a cliff face to some people, I suppose. And
secondly, whether in terms of your long-term career you are able to become a partner or a
director of an Isle of Man law firm. Those are both things that exist in other jurisdictions as well.
That is the first thing I would say. And it does not put people off going there, and I think that if
you looked at the proportion of English solicitors working at some of the Jersey law firms, it
would be massively skewed, actually, towards solicitors that have not re-qualified.
Probably within the Isle of Man, I can very happily say in terms of my own career that I have
worked with some absolutely fantastic, excellent English solicitors, who know more about Isle of
Man law in certain expertise than anyone else on the Island, I am sure, that I have not requalified as advocates. So, it certainly has not been a barrier to success in their career, and I
suppose that what that boils down to is, firstly, did they need to take the exams in order to be
very good at Isle of Man law and to gain the expertise? Secondly, should that expertise be
recognised in some way? I think possibly it should. Then third, I suppose, if you are able to
remunerate people, if you are able to give them respect with an organisation and management
responsibility, that actually ownership of a law firm is somewhat of a red herring. In my own
experience, it brings in a lot of responsibility! A regulatory responsibility in particular because
that is the focus in reality of regulation, much more on a firm-led basis than an individual basis.
Probably, the actual value in a law firm – law firms are cash-flow businesses, so in terms of
actually growing value in a business, and here we get into the question of whether the
partnership model is dead and a lot more intelligent people than me have written about that at
great length. Is there really any value in a partnership or a traditional legal services model?
So does an individual actually want to come to the Isle of Man and desperately want to be a
partner in an Isle of Man law firm? I am not sure, really, because I think the partnership model is
on the way out. In a way we are structured as a traditional Isle of Man law firm, Keystone Law,
because that is what the Advocates Act says that we have to be. We have done that, and we
have complied with the law, and we are set up the way that the executive and everyone has said
this is how a law firm should be regulated.
Clearly there is a drift away from that in the UK and part of the reason for that is because the
partnership model is not really fit for purpose any more because coming back to your point –
sorry to go on about this – about what drives lawyers in terms of their long-term career, I think
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that has changed massively in the last 10 years in that lawyers are not now thinking, ‘I
desperately want to chase the carrot of partnership’. I think they are increasingly seeing that
partnership and buying into a law firm is essentially to buy out others. It is sort of false value in a
way because you might end up with more at the end of your 20 years than you put in at the
beginning, but it is not going to be a great deal more, and it is certainly not going to be as much
as you would make in terms of a multiple on other types of business.
So I think certainly the apocryphal millennials are much more driven by other priorities in life
and perhaps things like portfolio careers and seeing their legal expertise as a route to doing
other types of things with their lives than necessarily just wanting to be a partner in a law firm
and end up at 60 putting their feet up and letting everyone else do the work.
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Q366. Mr Hooper: Do you think there is an argument then for revising the way that law firms
can be structured on the Isle of Man to give sort of a greater degree of flexibility, maybe allow
lawyers to set up firms that provide more than purely legal services as well, to give a bit more
choice?
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Mr Kermeen: Certainly and I do not really think there is any barrier to lawyers doing that
really at the moment, if they are in another sector, there are very few sectors now with
designated business that do not have some form of regulation anyway, in a way. But, I think yet
again that sort of business driven, I suppose. It is lawyers being a bit more entrepreneurial and
thinking outside the box and looking for other ways.
Frankly, lawyers in an offshore context over the last 20 years have grown fiduciary businesses
and made a great deal of value out of them, and that is actually, in a way, probably skewed the
development of law firms offshore more than anything else in the last 20 years, in terms of
succession planning and management and all the rest of it. A lot of law firms have sort of been
eaten by their fiduciary counterpart and you can understand why, because lawyers were looking
for value, they were looking for a type of business model that create value.
So, I think the liberation in a way, probably I suppose we are drifting a little bit onto
regulation. The Advocates Act is obviously a creature of the 1970s and it was a much different
era, and you as politicians will probably find it quite funny that my own father was a civil
servant, so I actually went into Government Office when it first opened and I met the Isle of Man
Civil Service which was about 25 people. So, things have moved on quite a lot since the 1970s
and legal services clearly are no different.
But I think there is also a lot to be said for simplicity in terms of your underlying legislative
model. I myself am a corporate lawyer and I am often working off a set of statutes that
predominately go back to 1931, if not earlier, and they actually do a very good job. There are a
lot of aspects to those that are actually, in my own view, very facilitative and common sense and
do what they are supposed to do. So maybe the starting point is that certain things are not
broken, but they need to be developed. I think that the aims of regulation are actually very
simple – and that goes across the board. If you start from those aims and then work from there
on what you are trying to do, then you cannot go wrong. I think that is where the point about
the business drivers of this will meet with the regulation.
Q367. Mr Hooper: Yes, I think that is what I was trying to get at really. Obviously there is a
wish and desire and a need to grow legal services on the Isle of Man, the fewer barriers that we
have in place, the fewer difficulties we have to enable businesses to have the flexibility to
structure themselves in the right way for their business and to employ people in the right way
and to attract people. I think the more flexibility you have, obviously, that has got to be a good
thing really to help lawyers and help grow the business. I am really trying to get an
understanding of what the barriers are to achieving some of this growth; and, if the main barrier
is going to be staff and recruitment and yet the main reason you can attract people is because
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they have already got a connection to the Isle of Man, that seems to be a natural limit there.
How do we break out of that natural limit, really, is the challenge?
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Mr Kermeen: Yes. It is clearly going to be business driven. We have seen a massive change in
the last five years, probably a bit longer, since the crash really, in terms of the type of legal
services that are required in the Isle of Man.
I can only really talk in terms of corporate and commercial law because that is pretty much all
my firm does and what my expertise is; and I can certainly talk a bit to litigation, but those are
the sort of bounds of what is driving our work. I would say that the old days of giving legal
opinions on an almost by-rote basis are gone, and people actually require much more tailored,
specific, expert advice. That is, I think, partly because the type of companies that exist in the Isle
of Man have broadened out away from simply being asset-holding structures that are possibly
being financed or restructured at most, or maybe if we are unlucky tipping into insolvency. They
actually are businesses here that employ a lot of people that are expanding. This is all good
things for the Isle of Man economy, right? The more of a drive there is to having real substance
in the Isle of Man, the more you are going to need to see lawyers who have the expertise to
service that. I would say that our own experience and the evidence of that is that that is
happening.
As I have said, if someone is going to recruit, first and foremost our model is slightly different,
because we are not paying people salaries, so if they do not have work, they are not going to
earn any money. So it is a very entrepreneurial approach for them. If they are going to take a risk
on coming into the Isle of Man, then they want to know that that work exists for them to do. But
if a firm is going to take a risk on somebody and say, ‘We think that if we pay a salary to this type
of lawyer’ … I have a colleague who is an excellent pensions lawyer, he was recruited by Cains 12
years ago, before there really was a pensions industry in the Isle of Man, and I would say that he
undoubtedly had an effect on the growth of that sector. But it is quite a big risk for a business to
say, ‘We’re going to take on a guy. Who is going to monitor what he is doing? We do not know
anything about that. We have got to pay his salary.’ For most law firms, to drive out into a new
area, and try and grow that area single-handedly, is quite a big ask.
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Q368. The Chairman: Can I just pick up on something that is I think quite interesting. So, the
idea that we might need tailored, expert advice to businesses that genuinely have substance
here makes a lot of sense. One of the bits of evidence we have heard about why it is important
for everybody who is practising here to be qualified as a Manx advocate is that it sets a sort of
level that people are: they know the law, they have passed an exam in it and, therefore, the
public and everybody, businesses can have confidence that they are going to do a good job,
know what they are doing etc. Yet you have made the remark earlier, and I agree with you,
because I know English solicitors who have never qualified here, who in some respects are more
expert in certain areas than Manx advocates.
So, it seems to me there is a bit of a tension. If we need particular expertise, whether it is
intellectual property or whatever the niche area of expertise is that we want to attract to the
Island in order to support businesses with substance here. You made the point with pensions as
well: if you want particular expert advice with a lot of experience, how do you effectively
regulate that and oversee it from a confidence perspective? And is the answer still to say, well, it
is the Manx bar exam, when actually the Manx bar exam does not cover pensions – it does not
cover some of these niche areas that are so important. Or could we do something different to
support that growth and maintain that confidence in practice?
Mr Kermeen: Okay. Well, I mean there are there are two things, I suppose. The kite mark
point that you make about people being confident with who they are instructing and that there
is a certain degree of regulation behind that: certainly in my own area, the lawyers that I am
thinking of that I have worked with have all gone to work for extremely well-respected Isle of
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Man regulated law firms that are firms of advocates, with a name and a brand that people are
aware of, and who are backed by significant PI insurance. Those are the main drivers behind (a)
those people choosing those practices to work for and (b) those practices being instructed by
the type of law firms you want to be bringing work to you.
So, I think there absolutely needs to be a system of regulation which protects in the good
way – you have got to be very careful when you say ‘protectionist’ – but protects the clients that
are coming to the Isle of Man for legal advice so they can judge that the people they are getting
the legal advice from our good. They can pick up a legal directory and they can check that pretty
well with things like the Legal 500 which are good measures of lawyers, but they also, I can
guarantee because I know that people do it, go and look on the Isle of Man Law Society website
and make sure that you are actually a regulated law firm, and that somebody is going to come
and kick you if you do something wrong.
So those are absolutely, for institutions, every time that … If I want to do work for a bank or a
lender, in most cases these days the firm will need to be panel approved or they certainly will
need to fill out form which is about 40 pages long. One of the key things on that form they will
be looking for is (a) who regulates you, how you are regulated and (b) the level of PI insurance
that you carry. And without those you are simply not going to get instructed.
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Q369. Mr Hooper: But actually the requirement to be a Manx advocate then does not really
factor into that thought process. As long as the firm is regulated, the bank is not going to ask
whether the particular lawyer they are getting advice from is a qualified Manx advocate. What
they care about is the firm itself, is that regulated, is there PI insurance in place and does the
lawyer I am talking to know what he is talking about? They are not actually going to ask, actually
is that lawyer a qualified Manx advocate or is he an English solicitor?
Does that factor into their thinking at all then, really, is the question?
Mr Kermeen: I think that is the business argument because if you instruct Linklaters in the
City of London, you know that you have got a huge amount of legal knowhow, expertise. They
will not be the cheapest law firm, but they will have an infrastructure which is far in advance of
anybody else and they will be well regulated, they will be absolutely on top of all their regulatory
commitments, and they will have extremely high levels of PI.
So those are the things that always I think in the corporate commercial world that are driving
who people instruct, particularly large institutions. It is the old thing: no one gets sacked for
hiring IBM. You are always going to go for the less risky option and somebody who has, even if
things do go wrong, then you know that you have got somewhere to go to either complain
about them or to sue them, and that they are going to be backed by a significant level of PI.
So, I think the regulation of legal services is the important thing, rather than the regulation
of … and I mean that in an Isle of Man context, in terms of advising upon Isle of Man law and
then the priority has to be an approach to regulation that kite marks that. Now, at the moment
that is sort of effectively happening. Well, it is effectively happening, I think, with advocates’
firms because those firms are regulated and there will be solicitors working for them, and I
suppose if there is a strange lacuna in the law at the moment, it is the fact that the way the law
works, because it is prevaricated on there being an Advocates Act that applies to advocates, that
you can fall within the cracks a bit, firstly if you outside private practice, and secondly, if you are
an English solicitor who is in the Isle of Man and happens to be practising in the Isle of Man but
could be advising upon Isle of Man law. Actually, apart from the bits in the Advocates Act that
say you cannot impersonate an advocate, there is not really much that stops you from doing
that, at the moment, unless somebody … Certainly in my sphere, it is very unlikely that
somebody is going to instruct a firm like that, unless they are being very lackadaisical about their
due diligence in terms of who they are instructing. In most cases I would expect them to go to a
well-renowned law firm and, if anything, the issue with the Isle of Man as a growth jurisdiction,
to come back to what I was saying at the beginning, is that perhaps there are not enough.
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So that brings us I think round in a bit of a circle on that point. But I think the main thing is yet
again it comes back to what are your priorities in regulating? What, at the end of the day, are
you trying to regulate? It is the provision of legal services, the provision of Isle of Man legal
advice. I do not think there is even a definition anywhere in Isle of Man law that says what that
is. I think there is a definition in English law now of the provision of legal advice, but I do not
think there is in Isle of Man law. So actually that makes it quite difficult for a regulator, I think, to
draw those distinctions.
One thing I would say is that I have set up a law firm in the Isle of Man in the last few years,
so I have done it under the current regime and I have worked with the current regulator, I have
worked with the Law Society in doing so. That is a law firm that firstly, goes against the grain a
bit in being part of a UK firm, or at least associated to a UK firm. But clearly in order to be able to
practice law over here we have had to be a separate Isle of Man law firm. I have say that there
was no particular barrier to entry in relation to me doing that – even though, clearly, in a way, I
was setting up in competition to other firms. We were setting up in competition. Actually that
process went through, so I am sort of a poster boy for the fact that you can set something up if
you really want to.
I personally think the issue is more why hasn’t that happened more? Why haven’t more
offshore law firms look to the Isle of Man and said, ‘Yes, we need an office there’, or ‘We can see
there is an opportunity in the legal market over there’? With Keystone Law it comes back to the
personal connection, it was very unique because James Knight, who set up Keystone Law in the
UK, was brought up in the Isle of Man. So he had an inkling of the legal market and he saw the
opportunities. But I think for the management of most offshore law firms, the Isle of Man is a bit
of an unknown quantity. So it comes back to business drivers again.
Q370. The Chairman: Do you think that in the way regulation is run at the moment, there
is … ? What would you say are the areas where we could improve the way we regulate legal
services, perhaps to stop us being an unknown quantity, perhaps to make us more accessible,
more … transparent is possibly the wrong word, but more understood as a jurisdiction and
enable people to think, actually yes, there are opportunities and it is quite easy to come in and
set up a firm and give legal advice.
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Mr Kermeen: I think it is a very difficult thing to mess with, and I think it probably should be,
but I think it is a very tricky thing to mess with because I do not think legal services in the Isle of
Man should be overregulated, but on the other hand it cannot be deregulated in my view. I think
if you look by way of comparison to somewhere like the British Virgin Islands and how they
approach legal services and how they used it as a very aggressive marketing tool in a way for the
expansion of the jurisdiction because, certainly if you look at the number of companies on the
register there, and the number of lawyers around the world who are BVI qualified and how
relatively easy it is to become qualified as a BVI lawyer, I personally do not think that has done
the jurisdiction any favours. It probably has made it a lot bigger. But I am not sure whether that
has really protected the public interest, in a way, of the Islands themselves. But, on the other
hand – I am sure you are familiar, there are number of reports, there are more reviews going on
at the moment in the UK, the current Mason papers and the Law Society’s response to that are
really worth reading because I think there are an excellent overview of what they did with the
Legal Services Act, why they now have concerns about actually pulling back from some of the
things that the Legal Services Act did, strengthening other areas, the balance between what
should be reserved activities and what should not. The regulation of titles, which I think is one
thing that we have alluded to – what should be the name for a person that is able to advise on
English law? Is that important to people?
These are all really big issues even in a small jurisdiction, so to grapple with them is a bit of a
minefield, I respect you for taking it on. I think it is a fine tipping point though, is my point, in
between. You need to get that Goldilocks zone of regulation, always. My concern, and I guess

__________________________________________________________________
144 CLAJ-LS/18-19
226

STANDING COMMITTEE, MONDAY, 4th MARCH 2019

395

400

405

410

415

one of the big differences at the moment between the Legal Services Act approach and the Isle
of Man approach, is the independence the regulator. That is the key difference really, when it
boils down to it.
The Clementi Review which was a big thing back in the day when I was at university, that led
to a move away from self-regulation and into independent regulation. And now there seems to
be a bit of a move back from that to sort of try and get the SRO to do less, to pull back on things
like CPD and how much people have to do and these sort of things, which are all a massive part
of that thinking.
So, to cut a long story short, I think in the process of looking at it, the main thing is thinking,
‘What are we trying to regulate here?’ And I think it is really the provision of Isle of Man legal
services, and then you have got to think, ‘How do we define that and who should be doing it?’
And, yet again, there is a lot of much more intelligent comment than I am able to give in relation
to the need for independence and an independent bar in relation of credibility and robustness of
the constitution and the jurisdiction; then secondly, the independence of that regulator. I
actually think that the Isle of Man Law Society, despite the fact that, in a way, as a regulator, it is
hamstrung by being self-regulation, in my experience, because we are all lawyers and we worry
about these things, they are the kind of things that we find it hard to sleep at night if we do not
do, we actually do, within the Law Society, regulate ourselves very effectively even if perhaps
not transparently enough, so that people can see that that is happening in relation to those sorts
of checks and balances and making sure that conflicts of interest and those sorts of things do not
arise in the process of regulation.
But would lawyers breathe a sigh of relief in the Isle of Man if they did not have to do all
that? Probably, but who is going to do it? And how is it going to be funded? That is what it boils
down to, for me. Those are difficult questions and I have to say that having seen the expansion
of the regulatory functions of the FSA, I absolutely do not believe that it would be appropriate
for the FSA to regulate legal services in any form. I think that if you are going to have a new form
of regulator for legal services, if you do think the current system is broken, then it has to be an
independent regulator – without a doubt.
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Q371. Mr Hooper: One of the main functions of, talking of the FSA, is customer protection.
So, if you look at the way they regulate fiduciary companies, they regulate things like client
money, they regulate standards, they regulate the provision of service. That is primarily the
function. Whereas the Advocates Act seems to regulate also the people that provide that
service. It is a slightly different focus and I am just curious as to why you think maybe the FSA
would not be the appropriate place to regulate, maybe not the individuals, who obviously would
need to get qualifications and so forth, but to regulate the firms who provide those services. It
seems there is a natural synergy there in some of the areas.
Mr Kermeen: I think it is because there needs to be a clear independence between those
who hold the regulator to account and the legal profession, and the regulators. I think that is
really what it boils down to. I, myself, am seeing in practice at the moment. Our own firm have
been involved in that. Several cases are going through the courts which are setting legal
handrails for the expansion of regulatory powers in the FSA. I think that for the strength and
robustness of good governance in the Isle of Man, it should be a prime objective to ensure that
lawyers can do that effectively. I think it is as simple as that.
As I have said, there are much more intelligent people than me that have written, with
professors’ hats on, extremely good analysis of why legal regulation needs to be independent,
and I think that the Clementi Review was really the beginning of that. So, that really is the one
thing that I think, both as a Manxman and a Manx advocate, should be the absolute red line in
relation to regulation of the Isle of Man legal profession. Really everything beyond that, I think,
my own personal view is that it should be open for debate, but the independence of the
regulatory is very important.
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I also think one other very important thing to bear in mind in relation to the expansion of
regulation to legal services in the Isle of Man more generally, would be – and clearly, the
number one rationale for regulation is customer protection. It is the protection of the individual.
Then, it is about PI. PI is an absolutely crucial issue in this whole debate and the master policy as
it currently stands. That has been a struggle for the legal profession to keep that master policy in
place, and keep it at reasonable levels, and to provide protection to clients. It clearly is only
biting on advocates’ firms at the moment, and if there was any kind of expansion of legal
services in the Isle of Man, you would have to look at how you are going to protect clients more
generally and keep that master policy going on a broader footing. I am not saying it is impossible
to do that; I am simply saying that is something that, on a practical level, is probably one of the
most important things.
Again, I obviously, running a practice in the Isle of Man, I see the claims that come before,
that come under the master policy, and actually, if you look at the Isle of Man legal profession as
a whole, the number of big claims against lawyers in the Isle of Man is relatively limited. I have
to say, I think that is a fairly good reflection on the general standard that exists, actually. But
nonetheless there are claims under the master policy and the master policy has done its job. So,
that has to be maintained in some way.
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Q372. The Chairman: It is not something I know the answer to: you talked about the
comparison between the Isle of Man and other offshore jurisdictions at the beginning, in terms
of the numbers of lawyers. Are we different in terms of having the master policy, to how the
insurance situation operates (Mr Kermeen: No.) in competitive jurisdictions?
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Mr Kermeen: I can only really talk about Jersey, which is probably the one that I know most
about and, no, it is a very similar kind of system. And it also is actually in Northern Ireland and
Scotland as well, because they are independent from England in that regard.
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Q373. The Chairman: So the insurance is not one of the factors that might potentially make a
difference to our ability to expand the model we are using?
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Mr Kermeen: No. Obviously, in most cases in the Isle of Man it will bite upon the practice
because that is how people are generally structured. Clearly, there was one major legal case
about the contribution to it and whether it should overlap with existing group policies. We have
a group policy which is greatly in excess of the protection that is afforded under the master
policy. Nonetheless we still contribute into that master policy, and I suppose that that is the kind
of public interest argument, practising and supporting that independence of the bar and that
people can actually get a great deal of comfort, that they at least know that there is some
backing behind the law firms that exist.
So, I think those two things are particularly important in a small jurisdiction to bear in mind,
which do differentiate the Isle of Man from the UK.
Q374. The Chairman: Okay. If we could talk a little bit more about qualifying as a Manx
advocate I mean, I think you were saying earlier on that, you do not think the fact that if you
want to be a director or a partner you have to qualify as a Manx advocate is really an issue, it
would not put people off. Just out of interest, I think as you said, again at the Topical Talks, that
three quarters of Keystone Law team are lawyers who have come from elsewhere to the Isle of
Man.
Mr Kermeen: Yes, in one way or another.
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Q375. The Chairman: In one way or another. So, how many of them have become Manx
advocates and do you know for those who have or have not what their thinking was?
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Mr Kermeen: I think those that have been in the Isle of Man for longer have become Manx
advocates. I suppose this is the differentiation: if you are starting your career, then you gain
your expertise quickly by qualifying. When we all start out, none of us know anything about law.
So, I went off university and learned about law and then I became a Manx advocate because I
was a Manxman and I wanted to come back and work here. So I became qualified as a Manx
advocate quickly by taking those exams then, gained more expertise through practice, but my
initial quality mark I suppose was me qualifying quickly as an advocate.
I suppose in relation to qualification, it is also something for English … There is the Qualified
Lawyers Transfer Test in the UK which is actually a relatively high bar to get over if you want to
become an English solicitor. At what point do you say you have got enough expertise anyway to
not have to do those?
I think that was something that was brought out in … you probably would know which review
it was, and I think it was discussed back in the 1990s in one of the reviews into Isle of Man legal
services. But funnily enough, I think it was largely discussed in the context of ‘should solicitors be
allowed to become partners in Isle of Man law firms?’ I do not think it was particularly thought
of in ‘should there be a point at which you can become qualified as an Isle of Man lawyer’,
whatever term you give it, ‘because you have got enough expertise anyway?’ And clearly there
have been certain developments, for example, in the Attorney General’s Chambers being able to
recruit people and short-circuit the Advocates Act’s processes a bit.
I think perhaps in terms of a common-sense approach, those are the two things you have to
differentiate. So those people that came through when there were 23/24 and qualified, the
Manx bar exams or something equivalent is probably right. If you have then come as an English
solicitor, worked within a regulated practice, built up 10 or 15 years’ worth of expertise, should
you then still be expected to go and take exams in agricultural tenancies? Possibly not.
I think you should expect 24 year olds to grasp that the Isle of Man legal system is very
different. But I think that when you have practised in it for 15 years, you probably already know
that!
So, that is where I would draw the line. I would not necessarily say … I am using 15 as an
arbitrary example but there may be an argument that … I have a great deal of respect for some
of the people I work with and have worked with, who are English solicitors still and have not
taken the Manx bar exams. But I would consider them to be some of the leading experts on Isle
of Man law, simple as that.
Q376. The Chairman: Something that I think this Committee has talked about before is the
idea that you could almost have different models. Yes, you are right, the person starting out in
their profession has to qualify to a certain level somewhere and if they happen to be in the Isle
of Man, in the same way that if you were in England and Wales, or wherever you were, you
would be expected to jump through certain hoops to show you had done your training and
passed certain exams before you were allowed to start giving advice yourself.
But your point about the person who has been practising for longer, and perhaps not just
practising for longer but has narrowed their field of expertise to some of the areas you think we
need to expand in, whether it is intellectual property or other areas – pensions; commercial
property; employment law, whatever it is – do you think there is any scope for a model that
says, actually you have got permission to be in the Isle of Man within your established field of
expertise that you can show a track record of having built up that expertise through practice,
provided you do not go off and do something else?
I can see that for the Manx public, somebody turning up who is an expert in intellectual
property, that is fine as long as they keep advising on that, but you would not want them to
advise you on your family case under Manx law.
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Mr Kermeen: No, and I suppose one of the ways to do that is the manner in which they
provide that advice. If you were a one-man band, then I think it would be very different from if
you were working within an established practice.
So, the criteria, the licensing as it were, for want of a better word, for those individuals to
provide legal services, I think could be drawn by laws to be appropriate
Over the last 20 to 25 years, and still to this day, there are undoubtedly practices of English
solicitors advising them on Isle of Man law that have and do exist already. Those are outside the
scope of regulation of legal services, in reality, in relation to the provision of Isle of Man advice
and, I actually, from my own perspective think that is a concern.
When we established, even though, in theory, I could have carried on as a consultant to
Keystone Law UK, I personally do not think that was appropriate. I do not think that any of my
clients would have done either because, as I say, I think one of the first things that they would
have looked at – I know for a fact one of the first things that they would look at – is whether
Keystone Law was appropriately regulated in the Isle of Man.
It is the same thing with my colleagues in Northern Ireland: they are a separate Northern Irish
law firm regulated by the Law Society in Northern Ireland. It would be the same in Scotland or
anywhere that Keystone had an office where it required a different type of regulation.
Of course, it is an interesting thing in relation to English solicitors particularly, because that is
where there is going be the most cross-over probably with the Isle of Man, in that they do have
their own overseas practice rules and they pretty much assume that whatever jurisdiction that
solicitor is practising in, it is going to have its own set of rules in relation to what they can and
cannot do. I think there is a good reason for that, because I think any jurisdiction is going to
want to try and regulate that. I guess one of my comments would be that in the Isle of Man
there is a sort of strange lacuna there, if you do not decide to go and work for an established
practice and therefore almost by accident get caught by the system of regulation.
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Q377. Mr Hooper: Do you think that it makes a difference to clients, if they think that the
firm is regulated, and they naturally then assume that means the Isle of Man regulator regulates
all the lawyers within that firm, when the reality is actually those that are not Manx advocates
are not subject to Isle of Man regulation, they are subject to regulation by say the SRA in the
UK?
Do you think that clients actually are aware of that distinction? Do you think if they were, it
would have made a difference to them?
Mr Kermeen: In my own practice and in my own experience, I do not see that distinction
because, certainly with the Law Society in terms of some things that probably affect us more
which is in relation to marketing; promotion of our business; how we describe ourselves as an
Isle of Man practice as distinct to the UK firm – it is probably only us and Appleby in the Isle of
Man that have these sorts of issues. That obviously bites on everyone that works within
Keystone Law in the Isle of Man, and it also has an effect on, you know, we, for example, do not
provide Isle of Man Legal Services through the English firm. There is a distinction there and one
of the reasons for that is the promotion of the practice and the actual regulation of the
advocates’ firm.
So that is binding on everyone at least that is an English solicitor practicing Isle of Man law at
Keystone within the firm. So they are all regulated in that sense and also, clearly in relation to
the compliance obligations that we have which were regularly reviewed on from the Proceeds of
Crime/AML Code perspective, yet again, clearly all those procedures bind everyone that is
working within the law firm.
So to all intents and purposes, I think those guys are regulated in that sense and the master
policy as well clearly covers the firm, so if one of those individual solicitors makes an almighty …
then the PI is going to stretch to them too as well as our group policy on top. So I think that in
every way that a client is needing to be protected in dealing with Keystone Law Isle of Man, even
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if that is a solicitor making those, giving that advice, they are, in terms of the provision of Isle of
Man law, in and from the Isle of Man. Now, if there then is a case against that individual for
negligence or something that they have done wrong which might draw them into disciplinary
procedures again with the SRA, then clearly that is where it would go off into the UK. And then
that is the one area where there clearly is a difference between the advocates that work for the
firm and the solicitors.
But I clearly think that the SRA is an extremely good regulator. I am an English solicitor as well
as a Manx advocate. I like the fact that the practising fees are a lot less in the UK, I think that is
great! It is a lot more expensive to be an Isle of Man advocate.
Q378. The Chairman But there is a practical challenge for the client in the Isle of Man having
to, if the matter goes to another regulator in another jurisdiction because of the individual’s
behaviour. I wonder whether there is scope for, if you have an English solicitor in a Manx firm
(Mr Kermeen: Yes.) albeit with the PI protection and all the rest of it, whether there is scope for
them to be able to take a discrete aspect of qualifying in Manx law, the particular areas in which
they practice, which then gives that level of reassurance to the client. It is not just the firm that
is being regulated, but the individual has taken a benchmark exam or whatever it might be to
show that they have achieved a level of understanding of the area they practice, particularly
where Manx law is different. It does not necessarily crop up in every area of law but there might
be some areas that are really quite different. So, I do not know what you what you think about
that?
Mr Kermeen: I think on the whole examination topic firstly, it needs change because the
system is changing that our current qualification is prevaricated upon. So, there is no question
about that: it has to change.
How you deliver the legal training is very important and unless you have got the backing of
and the funding of some kind of organisation to provide that training, it is almost impossible.
Clearly, in Jersey they have done a very good job, but there are more lawyers and there is
more funding for that. So, to be more tailored in the Isle of Man, although it would be great, it is
how that is going to be funded, and how it is going to be delivered successfully, and how you are
going to get the expertise and the people who are qualified to provide that sort of training and
have that breadth of knowledge.
There are certainly lawyers within the Isle of Man who could teach a course very easily on
corporate law or whatever, but they do not do it because no one is paying them to do it. If
someone paid them to do it, they would probably be very interested. So, it ultimately comes
back to how you actually fund that and how you do it in practice.
I certainly would not be adverse to it because within our own firm we have monthly CPD and
an excellent system of training and know-how that goes on a constant basis. So it is absolutely a
fundamental of the way that Keystone operates, is that we are constantly updating ourselves on
areas of law and clearly, in my own or our own areas of law in corporate commercial, there is
quite a great deal of overlap between the principles of drafting and those sorts of things, where
we can get a great deal out of training with the bigger firm.
So, I suppose there is scope to see whether we can overlap with Jersey. We can try and
consolidate somehow the training of lawyers in the Isle of Man. Because certainly apocryphally,
from what I have been told by Jersey lawyers, their training system is working exceptionally well.
The big law firms in Jersey are very happy with the way it works. But it is a funding issue.
I would have loved to have had someone teach me instead of being given (The Chairman: A
file.) A file, yes! But I did it, and I worked hard and I passed the exams and I did learn something
from it. So, I cannot say the system is entirely desperately bad. But it is difficult, and probably
needlessly so.
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Q379. The Chairman: And again, you mentioned the chicken-and-egg thing about the
funding: more lawyers in Jersey to provide the funding, but also is the funding going to follow a
system that is easier? I do not mean that we lower the bar for understanding of the law; I just
mean that we make the ability to learn the law and pass the exams, where appropriate, more
effective.
Mr Kermeen: Yes. Examining people is one way; as I have already alluded to, I think,
demonstrating expertise in practice is clearly another way. I would also differentiate between
people who have been in private practice and people that have not, because I think there is an
important distinction there, particularly in relation to the currency and the type of law that they
are practicing in. It is almost impossible, really to exist and to maintain a client base in private
practice without being on top of changes. In fact, it is utterly impossible because a client would
not come back if you got the law wrong. So, it is as simple as that really.
Q380. The Chairman: You talked about Keystone’s CPD work and so on. More generally, what
would you like to see in terms of best practice in the Isle of Man for ongoing learning and
development?
I think we have talked about the fact that once you have passed the Manx bar exam, that is
it. There is no further, unlike in England and Wales where they have probably gone too far the
other way in a very tick-boxy CPD way, we have nothing –
Mr Kermeen: They have come back from that now, so …
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The Chairman: Well, they have come back from that, and I do not think anybody on this
Committee would disagree that there is not much point in having CPD that is a tick-box exercise.
The CPD that is worthwhile is CPD that really is pertinent to the areas you are practising, is
relevant and makes a real difference to your ability to give the best quality advice.
So I am just interested in what your view would be on how the Isle of Man … so accepting
that individual firms do what they should and hopefully individual lawyers do what they should,
but do you have any views on a good way that, from a regulation of legal services, we could
institute something worthwhile in the Isle of Man?
Mr Kermeen: I would say even an annual lecture on either statute or case law from the last
12 months would be great. I would enjoy that in my own area. Maybe not some others, but that
is the sort of thing that we would have collectively at Keystone.
For example, we have a professor from UCL that comes in and lectures us on all the contract
law cases from the last 12 months, for example, and who does that regularly for most City law
firms. I think he just goes from one to the other. That is what usually exists within City law firms
is that sort of actual real-time updates on what has happened in the courts and what
developments there have been.
Now also, on a weekly basis, I get emails from Practical Law Company that tell me all the
recent cases in the areas that I practice in. So, there is a lot of technology that can help people
too.
But, of course, aside from… The Law Society email will certainly say what has been reported.
I think the standard of reporting of judgments in the Isle of Man has come up massively, leaps
and bounds, from the days of waiting for Manx Law reports to turn up and the old days of the
Manx Law bulletin, which is what we had 15 to 20 years ago. The fact that now I can go and read
a judgment almost the next day, sometimes, online is fantastic. That is great. And it is prevalent
upon all of us as advocates obviously to keep on top of that sort of stuff. But I think that some
sort of regular update on, not the minutiae … The reason I use contract law is that that is
something that filters into so many different areas of practice. So if you can have a good general
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overview of what has changed in Isle of Man law in the last year, what statutes have come in,
what the major cases were, I think that would be a great thing to hang everything else on.
But it does come back to resourcing some form of education facility, to be able to do that for
everybody. That is just an idea.
Q381. Mr Hooper: Following on from, one of the questions I suppose is you talk about the
need to grow the legal sector on the Isle of Man. Would that result, do you think, in more people
wanting to qualify or needing to qualify as Manx advocates, or do you think the legal sector on
the Isle of Man would or could grow, and actually you would not see a corresponding increase in
people who then change to qualify as Manx advocates because it is not necessary to do so?
Mr Kermeen: I do not think it would change a great deal from the current situation. I think
there are some people that want to qualify as an advocate because they want to go to court.
They want to do the reserved matters. I think that any system of regulation should maintain
some form reservations.
One area I would say, clearly there is no definition of the provision of Isle of Man legal advice
anyway. I did mention earlier as the sort of bread and butter of an offshore lawyer’s life, but the
provision of legal opinions, for example, is something that actually in a practical sense, in terms
of our area of practice, is something that is almost commoditised in its existence and that is
where quite often institutions are looking to the level of a firm’s PI cover in their bona fides. And
that is the sort of thing that perhaps in reality, in an offshore jurisdiction, should probably be a
reserved activity, because it is probably just as important, in terms of client protection and the
reputation of the jurisdiction, as conveyancing or writing wills. So, I think there should be some
system of reservation, and I think that that is something where having an Isle of Man
qualification should be something that goes along with the ability to do. So that is going be
number one driver.
Then number two driver is the accessibility point. Can people of a certain level really be
bothered to take exams? That was being discussed certainly when I was qualifying as an
advocate. So that particular frustration has been around for a long time, ever since English
solicitors and lawyers from other jurisdictions have been in the Isle of Man and have been
practising Isle of Man law to a high standard. I am certainly open to change in that area.
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Q382. The Chairman: Because there is also potentially a practical problem as well. I think it is
recognised when you recruit someone as a junior, as a trainee, you know that they are going to
have to give a certain amount of their time to learning and taking exams and passing them. If
you recruit someone, and I accept the Keystone model is slightly different, but if you are trying
to engage someone either to deliver the advice and earn fees for the firm, or trying to engage
someone by saying there is plenty of work here for you to do but, by the way, you have got to
spend x amount of your time doing this exam that is a bit difficult because it is only a file and we
have not got a system that helps you to learn it – is that not a practical challenge as well,
actually, to recruiting people at a certain level?
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Mr Kermeen: Yes, it absolutely is. I think one area … We very sadly lost one of my colleagues
recently and someone like Charles Coleman was very unusual in the Isle of Man in that he was
an excellent trial lawyer. I think that is one area, for example, where there is quite a shortage
really in the Isle of Man in relation to commercial litigation and what I would call commercial
trial lawyers – people that actually put on the wig and gown and get up in court and deal with
very complicated cases on a forensic level. There are no doubt some very good lawyers at the
bar in London who would be very interested in that kind of work, and that is something you have
seen of course in the Caribbean, and that is an area where you could definitely do a comparative
exercise, because you have seen, because it is easier to qualify, quite a few QCs re-qualify in
places like Cayman and BVI and go to court there, because of the type of cases that they were
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doing. They were attracted into the jurisdiction by the quality of work and the type of things –
the Madoff litigation for example was a massive thing in Cayman.
I think there would be people – I can think of people probably within Keystone Law – that
would be interested in coming and qualifying to be able to appear in an Isle of Man court and
get involved in the sort of work, who have huge amounts of expertise in the English courts, but
they would not want to do the Manx bar exams. But they would be interested in doing a
qualification that was appropriately tailored to what they were going to be doing – yes.
They should absolutely be doing a qualification in law, in courts procedure and commercial
litigation, which obviously is one of the heads of the Manx bar exams. But it is probably not
appropriate for them to be doing other parts of it.
Yet again, I think it depends on the level of expertise and who you are prepared to make that
sort of dispensation for. Because, on the other hand, if you are a trainee and you may not have
actually decided what expertise you are going to pursue, taking a much more general broadbrush examination is appropriate. Actually, on a fundamental level, it firstly shows respect for
the independence of the bar to begin with – because one of the heads of the exams is, of course,
constitutional law which I think is incredibly fundamental. And, secondly, it draws your attention
to the fact that you know it is different.
There are still some significant areas where it is different and there are significant areas
where it is a good thing that it is different because it helps drive business to the Isle of Man. And
there are other areas where it could be different and should be different, and that would be a
good thing if it was, and if you approach it with that mindset, I think it is a good way to start.
Whereas if you come in and simply assume, ‘Oh, it’s bound to all be the same as England
because I’ve done it all that way before’, if you come in initially and actually go, ‘No, this is quite
different and I am going to treat it with the respect it deserves’, for a thousand years of
parliament really …
So, I think there needs to be some kind of qualification anyway.
Q383. The Clerk: I am quite intrigued by this, because of course people from England can
come along from the bar and do a trial here if they are given permission, without any
qualification.
Mr Kermeen: It is quite difficult though! It is difficult to get … We had to go through that
process just recently (The Clerk: Yes.) because of the situation that we found ourselves in, and
that was an unusual situation clearly for the Deemsters and they were very happy to allow that,
but generally they would much prefer to have an experienced trial lawyer in front of them that
had Isle of Man expertise. Yes, they would.
Now, does that mean that that they would not … ? Well, I obviously cannot speak for the
Deemsters, but I would have thought that an appropriately trained expert trial lawyer in front of
them, would be very acceptable to them. Clearly, they want good advocates, just like we want
good corporate lawyers.
Q384. The Clerk: So if somebody from England comes along and presumably they are
normally the English bar, are they supported in a particular way, from point of view of Manx law
being different, or are they … ?
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Mr Kermeen: Well, I think that comes back to my point in relation to my field in corporate
terms, that they would want to work for a good practice. And within that good practice there
would be good lawyers with a great deal of expertise. So that is half the equation.
And I think that whatever system of regulation there is should not allow somebody to simply
turn up and do it. There has to be some way of making sure they have been guided to the
appropriate training and expertise. That is why I am talking about the sort of Goldilocks effect of
not deregulating so far that all you have to do is get on a plane to come to the Isle of Man once
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and then you can practice Isle of Man law wherever you are in the world, which is effectively
what has happened in other places. There needs to be an actual process of proving your
expertise, I think, one way or another.
Q385. The Chairman: So it is the marrying of particular expertise with an understanding of
this jurisdiction so that you apply that expertise in the right way for this jurisdiction.
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Mr Kermeen: Yes, and it does not need to be … Even if you get somebody licensed to appear
then clearly there needs to be ‘handholding’ involved, for want of a better word. You have to
have a Manx advocate with you. That is the usual case.
Q386. The Clerk: So, is what you are really suggesting a development of the idea of the
registered legal practitioner here?
Mr Kermeen: On that particular topic, personally, I think the RLP Act is nonsense, absolutely
nonsense. It is a list of names.
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Q387. The Clerk: Right. But it is a development of that concept that, here you are, you are
allowed to give advice, charge money for it, and you are kind of an associate member of the
club.
Mr Kermeen: Yes, I suppose so. Clearly, I do not consider it is a club! It was Groucho, wasn’t
it, (The Clerk: Yes.) that said ‘I wouldn’t want to be a member of any club that would let me in’?
So, it is more important to ensure that there is a kite mark for want of a better phrase
(The Clerk: Yes.) for individuals that are providing Isle of Man legal advice. It is reflecting the
reality of the situation, I think, that is important.
Of course in the 1970s, the only people who wanted to advise upon Isle of Man law clearly
were people that were on Athol Street, or Parliament Street in Ramsey, they were particularly
daring and they would be the only people who actually wanted to advise on Isle of Man law.
That is not the case. There is probably a lot of charlatans and dodgy people out there that would
absolutely love to advise upon Isle of Man law these days, and we want to make sure that that
does not happen. So it is about making sure that those boundaries are appropriately set.
One thing that you talked about before, I think you were essentially alluding to sort of
Alternative Business Structure (ABS) type arrangements or who could be an owner of an Isle of
Man law firm. I suppose the discussion there is that it is not just ‘should solicitors or barristers
be able to own a stake in the law firm?’; it is actually a wider question than that – should other
kind of organisations be able to? For example, if KPMG or somebody wanted to set up a law firm
in the Isle of Man, should they be able to invest in that and take a stake in it?
I think that is a good discussion to have. Yet again, I think that would have to be very tightly
regulated in exactly the same way as if the FSA provide a licence to somebody that wants to set
up a bank: who owns it? Who are they? Are these people who run it fit and proper persons, and
all the rest of it? And that has got to be far and away the most important thing.
But interestingly enough, in my own conversations with James at Keystone, I think the
general view is – Keystone was one of the first ABSs – it has been a bit of a red herring in a way.
It is a big sort of system of regulation that has not really had that much take-up. There has not
been a business driver for it particularly. And actually things like access to markets, which clearly
Keystone is a good example of, has actually been a much more interesting development in legal
terms and in allowing a wider investment, I suppose, in legal services. That shows a great deal of
faith, I would say, as well, in the growth of legal services and, to come back to my interview and
me saying that legal services, I think generally, in the Isle of Man and the UK, are a growth area.
It should be viewed as such because that is certainly the case in relation to the UK, particularly in
moving away from the more traditional models of delivering it.
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That is something the Isle of Man could get on the forward foot with, in terms of the
regulation, because all of the stuff … It certainly speaks volumes, I think, that the regulator in the
UK, and the government in the UK clearly are driving it, and have taken the forward foot at the
moment with Brexit and everything else, that they realise that the promotion of legal services is
absolutely key to the ongoing development of the UK and English law and common law, and are
already reviewing the Legal Services Act (LSA) really when it has not been in place for very long.
So I think in terms of the aims of this Committee looking at what they are doing in the UK
there, in looking at some of the mistakes they feel they made with the LSA and the changes in
the profession, in the usual sort of truism that the Isle of Man is always 10 years behind
everywhere else, you can really get on the forward foot with looking at some of that stuff,
because I personally find it very interesting. Obviously, being intimately aware of a practice that
has listed, a practice that is developing and has a very new model, in my own view, that is the
future. It is the way forward. It is only going to grow.
So, if you couple lifestyle benefits with new ways of working in the legal services market,
there is a great opportunity there to help encourage people to the Isle of Man. It would set out
the Isle of Man’s stall as being very different and unique to the other offshore islands – Jersey,
particularly, where they are really wringing their hands over what they are going to do next.
Q388. The Chairman: Good, okay. I am conscious that were coming up to four o’clock.
I just had one more question which you may say with your particular area of expertise, it is
not an area that you would particularly comment on, but I just wondered whether you had any
view on whether or not if we end up with some form of Public Defender’s Scheme/Unit,
whatever, whether that would have any potential impact on the ability of the Island’s law sector
to grow.
Mr Kermeen: You are absolutely right, it is not really my field of expertise. I think that we can
certainly work on a collaborative basis with other islands in that regard, because I know that
they are struggling with similar issues. I do not know enough about them, other than
apocryphally, but I know that they are having similar debates at the moment.
Obviously, my greatest concern is in relation to, firstly, I suppose recruitment of lawyers. I
suppose, the Government, generally, has recruited quite a lot of lawyers out of private practice,
who I would probably selfishly quite like to be back in private practice. So that is one thing that
needs to be borne in mind.
Secondly, I suppose in making sure that these things I have alluded to about holding the
regulators to account, holding the executive to account, are very important. There is a huge
amount of overlap now. The Criminal Justice Act and Money Laundering Regulation have
criminal consequences, but actually, in a lot of the practical realities of those types of cases –
Proceeds of Crime is another one that is very similar – are really more akin to commercial
litigation. It is a bit like the big fraud cases that go through the English courts, very similar, where
there is a real sort of overlap. They are not criminal in the true sense of the word. It is not a
Friday night punch-up type criminal law. This is a very clearly defined area of expertise and that
is a massive growth area because of the importance and breadth of money laundering laws.
So, I suppose that, yes, we have to balance that type of criminal case against the moneylaundering type criminal case, and the level of expertise and type of lawyer that someone in that
situation is going to require. It is almost like an entirely new form of practice.
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Q389. The Chairman: So is your concern that if we have a Public Defender Unit, we are not
able to retain the calibre of lawyer that would have that level of expertise?
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Mr Kermeen: I suppose there is a danger that people would move from private practice into
that. For the same reasons they have done in other areas.
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Mr Kermeen: Possibly, yes. I think it is just a question of balancing that. But simply, I am just
saying that as my own experience and what I have seen in the last year or two, there is less of a
division between the traditional boundaries of criminal lawyers and commercial lawyers than
there used to be. It could be that that hole is filled by commercial lawyers becoming more au
fait with the type of money-laundering style cases or the Proceeds of Crime cases. But,
nonetheless, I think that is certainly an area of Manx law specific to this jurisdiction that is
developing at a right old pace at the moment. So that is something to bear in mind.
But I could not really comment further than that, to be frank, because it just is not my area
and does not really affect my practice in any way other than that.
The Chairman: Okay. Anything else?
Mr Hooper: I don’t think so.
The Chairman: Alright, thank you very, very much indeed for your time this afternoon.
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Mr Kermeen: Thank you very much for asking me to come along. I am very happy to try and
help.
The Chairman Thank you.
930

Mr Kermeen: Thank you. As I said, you are very brave to take it on!
The Chairman: We like a challenge!
The Committee will now sit in private.
935

Mr Kermeen: Okay. Thank you.
The Committee sat in private at 4.04 p.m.
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THE ISLE OF MAN LAW SOCIETY
The Hall of the Society,
27 Hope Street,
Douglas,
Isle of Man, IM1 1AR.

Please reply to:—
Isle of Man Law Society
27 Hope Street
Douglas
Isle of Man
IM1 1AR

Tel/Fax: (01624) 662910
E-mail: enquiries@iomlawsociety.co.im
Website:www.iomlawsociety.co.im

Tel: (01624) 662910
[Contact details redacted]

9 March 2018

The Constitutional and Legal Affairs and Justice Committee
c/o Mr Roger Phillips
Clerk of Tynwald
Legislative Buildings,
Douglas,
Isle of Man
IM1 3PW
Dear Sirs,
Re:

Regulation of legal services: Advocates Disciplinary Tribunal - Call for evidence

Thank you for inviting the Isle of Man Law Society ("the Law Society") to submit our report on the
Regulation of Legal Services. We note that the Constitution and Legal Affairs and Justice
Committee are concerned with the regulation of legal services in the Isle of Man, with reference
to the role of the Law Society and, in particular, the Advocates Disciplinary Tribunal ("the
Tribunal").

The Law Society
The Law Society is the oldest Manx professional body, formed by the Law Society Act 1859
passed by Tynwald. The Law Society was originally established to provide access to the Law
Library, which holds legal case histories and the profession's reference books. Over the years,
however, the Law Society's role has developed significantly and apart from now dealing with the
administration of the Law Society's business and its interrelationship with government and other
connected bodies, it has certain regulatory and disciplinary functions in respect of its members
and has responsibilities concerning the education and guidance to the membership as a whole.
The rules governing the Law Society can be found on the Law Society's webpage:
http://www.iomlawsociety.co.im/rules-complaints/rules/. These rules can be accessed by the
public. There is a summary on the website detailing how members of the public can find an
advocate and how to raise a complaint. When undertaking work, all advocates should issue a
letter of engagement with their client which explains to the client how to raise a complaint. Should
the public wish to make a complaint, they will often contact the Law Society for assistance.
The Law Society employs a full time Chief Executive Officer, Mr Juan Moore, who is a Fellow of
the Institute of Chartered Secretaries and Administrators. The role of the CEO is to assist Council
and the President in all matters, to provide support to the various committees of Council and act
as the Law Society's representative on various government bodies or to provide support to Law
Society members ("Members") who are appointed to such positions. The CEO is also the
Secretary of Law Society. The CEO must also oversee the Compliance function of the Law
Society, which is discussed in greater detail below.
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Council
Council consists of nine members, including the President and the Vice President. An associate
member is also appointed to Council. Associate members of the Law Society are lawyers
registered as Registered Legal Practitioners. In addition to the nine members, Council has
appointed a Treasurer. The Treasurer is not entitled to vote on any matters before Council and
does not count towards a quorum. There must be a quorum of at least five Council members for
a Council meeting. The Attorney General is also an ex officio member of Council.
Council has appointed a number of Committees who report back to Council each month. Minutes
of all Council meetings are taken and published for Members on the Law Society's website.
Council members are elected by the Members and each year the two longest serving Council
members retire by rotation. Those retiring members may stand for re-election should they so
wish. Any Member of the Law Society can be nominated to stand for Council, save for Trainee
Members. In the event of a contested election, all Members are entitled to vote in a secret ballot
at the Annual General Meeting. A Member who is unable to attend is entitled to appoint a proxy
on his or her behalf; the proxy can be the Chairman of the meeting. A proxy who has received
instructions as to how to vote at the Annual General Meeting must vote in accordance with those
wishes. Council is not on notice that any Member has complained that he or she cannot exercise
their voting rights as they wish. Proxy votes are similar in nature to absent votes made by
members of the public who vote for respective members of the House of Keys. The President
and Vice President are re-elected annually, and the President can only hold their post for a
maximum of three years.
As mentioned, Council has appointed a number of Committees to deal with certain matters some
of which are as follows:
Trainee Interview Committee
Education and Library Committee
Litigation and Breaches Committee
Legal Aid (& Remuneration) Committee
Pll Committee
Budget and Finance Committee
Byelaws/Rules governing legislation
The Litigation and Breaches Committee might be of particular interest to the Constitutional and
Legal Affairs and Justice Committee. It consists of two senior advocates with the assistance of
the CEO. Should matters be raised where one of the committee members is conflicted, the CEO
will co-opt another member of Council. Matters discussed by this Committee will be brought to
the attention of Council and any Council member who might be conflicted will be asked to leave
the meeting during the discussions. The minutes in respect of these discussions are redacted
to maintain confidentiality. Each year when the Law Society's budget is prepared, the Budget
and Finance Committee will meet with this Committee to ensure sufficient funds are budgeted
for any disciplinary or enforcement actions that might be brought during the year.
Council members are not paid for the work they undertake. They are supported for such work
by their practices and they invariably work long hours to meet their various commitments. All
practices appreciate the work undertaken by Council, often in difficult circumstances, where their
decisions might not necessarily be in the individual interests of Members, firms, or indeed their
own interests. The work of Council is treated in confidence by Council members and the
functions of the Law Society as laid out by statute are always of paramount importance.
Legislation and Bye-laws Governing the Law Society
The Advocates Act 1995 deals with the governance of the Law Society including the Bye-laws,
qualification as an advocate, advocates fees and incorporated practices.
The rules of the Law Society are set out in the Bye-laws. These rules are under constant review
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and indeed were amended in 2016 with regards to payment and collection of outstanding
membership fees. This change enables Council to expel Members from the Law Society who
have not paid their membership fees. Rule changes must be approved by the Members at a
general meeting and cannot come into effect until they have been approved by the First
Deemster.
The Advocates Act 1976 deals with the Accounts rules, provisions relating to the right to practise
as an advocate and disciplinary Proceedings together with miscellaneous provisions.
Any changes to the rules under this legislation must be approved by the Members at a general
meeting and shall not take effect until they are approved by the Advocates Acts Committee, being
the First Deemster, the Second Deemster and the Attorney General.
Council is currently reviewing its Publicity Rules and is closely monitoring the proposed new
qualification procedures in England and Wales with particular regard to any changes to the rules
that might be required.
The training and qualification requirements were recently reviewed and a new student handbook
was issued to Members which is applicable to all new trainees. The introduction of Practising
Certificates for Members has been considered by Council and will continue to be reviewed over
the coming year.
The Accounts Rules set out the conditions and requirements for operating a client account. This
includes forwarding quarterly statements and an annual accountant's report on the operation of
the client account that must be sent to the CEO. The purpose of these rules is to protect funds
that the advocate holds on behalf of the client. Again, these rules are constantly reviewed and
were recently amended following consultation with members.
The executive team.
The role of the CEO has already been discussed and part of that role is to oversee the
Compliance function of Law Society. The CEO is assisted by two part-time supervision
executives ("the Executives"). The Law Society was recently delegated AML/CTF oversight by
the Financial Services Authority ("the FSA") in respect of regulated business. The Executives
visit all practices undertaking regulated business. The reports prepared by the Executives are
sent to the practices and copied to the FSA. The CEO and Executives meet regularly with the
FSA to discuss any issues that have arisen and any developments in general. The FSA is
responsible for enforcement action in respect of serious breaches of AML/CFT regulation. The
Executives provide support to Members on AML/CFT matters and provide training and regular
compliance updates.
The Law Society also employs a full time Administrator. A key role of the Administrator is to
assist members of the public. Often the public will contact the Law Society, requesting assistance
in finding an advocate. The Administrator will suggest various firms/advocates to contact
dependent on the type of work involved. The Administrator will also include enquiries in the
weekly newsletter to assist members of the public who are having difficulty in finding an advocate.
The Administrator will also assist the public when they wish to raise a complaint about their
advocate. The Administrator will discuss the various options, including raising a formal complaint
with the advocate's firm, assist in arranging an appointment with the Conciliator, advising how
the individual can make a complaint to the Advocates Disciplinary Tribunal or provide details as
to how to arrange for an assessment of fees.
Government Bodies/Agencies
The Law Society has representatives on many government bodies, all of which are provided by
Members freely giving up their time. A small example is as follows:
The Criminal Justice Board
Summary Court User Group
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Family Court User Group
AML/CFT Advisory Group
Income Tax Committee
FATCA/CRS Working Group
Legislative Sub-Group
The Law Society is not represented on the Legal Aid Committee and no-one on that Committee
is a practising advocate. Jane O'Rourke, a non-practising Barrister, is on the Committee but is
not an advocate and has never dealt directly with Legal Aid. In 2016 the Law Society submitted
a substantial report to the Legal Aid Committee following a consultation issued, but Council has
not been provided with any information following that submission and nor does the Legal Aid
Committee liaise with Council in respect of initiatives they wish to introduce on a fully transparent
basis. One proposal Council has been informed about is the introduction of a Public Defenders
Unit. If implemented, it will have a substantial impact on the provision of Criminal Legal Services
in the Island. Council is currently seeking to obtain further details of this proposal to undertake
its own evaluation of the impact of a Public Defenders Unit on the public.
Council has been trying to arrange (since August 2016) a stakeholders' meeting with the Legal
Aid Committee to discuss the consultation responses including the report it submitted and
improvements that can be made to Legal Aid, but has been unable to hold such meeting to date
due to a reluctance on the part of the Legal Aid Committee. Likewise, Council would like to assist
with any reviews of other responses received by the Legal Aid Committee to the consultation but
Council's request to review the responses received has been refused. An offer has been made
to the Legal Aid Committee by members of Council who undertake Legal Aid work to allow them
to shadow Advocates in order to obtain an understanding as to how Legal Aid operates in
practice, however, this offer has not been taken up.
Registered Legal Practitioners
Registered legal practitioners, lawyers other than advocates operating in the Isle of Man, are not
members of the Law Society and are not regulated by the Law Society. Council is aware that
the Attorney General is currently reviewing the legislation governing these practitioners.
Advocates Disciplinary Tribunal
Before addressing any potential reform of the Tribunal and associated issues, we thought it may
be useful to consider the procedures used in handling complaints in various other jurisdictions.
To this end, we have undertaken an assessment of the procedures in:
Scotland
Jersey
England & Wales
Northern Ireland
Republic of Ireland
In doing so, we have concentrated on the procedures which relate to Solicitors, as the Isle of
Man is a fused profession and this is the more relevant consideration.
A.

SCOTLAND

There are approximately 11,000 Scottish solicitors.
Firms must have internal complaint procedures to attempt to resolve problems. If not so resolved,
all complaints start at the Scottish Legal Complaints Commission (SLCC). It is a single
"gateway".
When a complaint is received, there is an initial eligibility assessment by the SLCC. If it is
accepted as eligible, it is either dealt with by the SLCC or the relevant professional organisation
(RPO). These are the Law Society of Scotland (LSS), the Faculty of Advocates (FOA), or the
Association of Commercial Attorneys (ACA).
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If the complaint or part of the complaint concerns inadequate professional service, the SLCC will
investigate itself. If the complaint or part of the complaint concerns the professional misconduct
of a legal practitioner, the SLCC will not directly investigate, and the complaint is passed to the
appropriate RPO to investigate. There is the possibility that both the SLCC and the RPO will
investigate a complaint if it concerns both inadequate professional service and the professional
misconduct of a legal practitioner.
Whatever the complaint, the SLCC must be satisfied that the substance of the complaint has
been made known to the practitioner and that the practitioner has had a reasonable opportunity
to deal with the complaint.
1.

Service Complaints

a)

General

It is necessary to complete a proper complaint form which has been formulated by the SLCC.
This must be submitted, together with evidence that the practitioner and/or firm concerned have
been made aware of the complaint and had a reasonable opportunity to deal with the complaint.
There are four potential stages to the process:
1.
2.
3.
4.
b)

Eligibility;
Mediation;
Investigation; and
Determination.

Eligibility & Initial Action

If the complaint is not premature then the SLCC will agree a summary of the complaint with the
complainant. Thereafter, there will be an assessment of the eligibility of the issues of the
complaint. To be eligible they must meet certain criteria, which can differ depending upon the
type of complaint. If it is deemed ineligible, it will go no further.
If the complaint is about service only, the SLCC will write to the complainant and practitioner
informing both that they are looking into it and the parties will be given an opportunity to seek
mediation.
If the complaint is about conduct only, they will write to both parties and then forward the
complaint to the relevant RPO. The RPO will then carry out the investigation and the SLCC's
involvement is terminated.
If the complaint is about service and conduct, a decision is made as to whether it will be
investigated by the SLCC or the RPO.
Any decision to accept or reject a complaint, or part of a complaint, can be appealed to the Court
of Session.
c)

Mediation

If agreed by the parties, mediation is undertaken free of charge and is a flexible process in the
usual format and manner. If a resolution is agreed, there will be no further action. If it is not
successful, it is then investigated by either the SLCC or RPO.
d)

Investigation

A case investigator evaluates the complaint. They may contact the parties if they feel a resolution
is possible. If not they will make further enquiries. Investigations include examining practitioner's
files, asking for further information from the parties, approaching other people for information.
There is then an investigation report or letter. This will determine the matter. If it is accepted by
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both parties, the complaint is closed.
If either party does not accept the investigation report, the matter is then referred to the members
of the Commission for a determination.
e)

Determination

Complaints that are not resolved as above are referred to the Members (of SLCC) who examine
the investigation and make a decision whether or not to uphold the complaint. If the complaint is
upheld, they will also determine whether any compensation should be awarded, and if so, how
much. They will also determine what action should be taken and by whom in relation to fees.
Normally there are three Members who are party to this process and there may be an oral
hearing.
The determination is final and if it is not agreed, the only recourse is by way of appeal to the
Court of Session.
f)

Timescales

If a complaint is not resolved earlier, it can take up sixteen months for an SLCC complaint.

2

Conduct Complaints

a)

As indicated above, this is not dealt with by the SLCC, but by the RPO in four stages:

1.

Initial assessment stage where the matter is allocated to a complaints investigator,
further documentation may be secured and the Solicitor is informed as to the issues and
investigation and given an opportunity to respond.

2.

The investigations stage. The investigator carries out the investigation, gathering all of
the evidence and information.

3.

The report stage. A written report is prepared and includes recommendations. Both
parties are sent this and are given an opportunity to comment. Any comments and any
supplementary reports are submitted with the main report to the Professional Conduct
Sub-Committee.

4.

The Sub-Committee considers the report and decides what action to take. They will
make a decision. The complainant and solicitor are informed in writing and the SubCommittee can decide either to take no action, that the conduct is unsatisfactory
professional conduct or that the conduct may amount to professional misconduct (more
serious).

The penalties in relation to unsatisfactory professional conduct are; censure, a fine of up to
£2,000, payment of compensation to the complainant up to £5,000, an Order to undergo
professional training.
b)

In relation to professional misconduct, the solicitor may then be prosecuted before the
Scottish Solicitors Discipline Tribunal (SSDT).

The SSDT is made up of both solicitor and lay members appointed by the Lord President of the
Court of Session — Scotland's most senior Judge. The solicitor members are nominated by the
Law Society of Scotland but may not be members of the Council of the Law Society. Lay
members are drawn from all backgrounds. Tribunals normally consist of two solicitors and two
lay members.
The Law Society invariably acts as the complainer and appoints a fiscal to prosecute the
complaint. The Tribunal is governed by the SSDT Procedure Rules 2008. The hearings are in
public unless the Tribunal agrees to hold them in private. The decisions are publicly available.
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The procedure before the SSDT involves a procedural hearing in order to ascertain what is in
dispute and what evidence is necessary and whether there are any preliminary issues to be
decided. It will also address any legal issues. A full hearing is then fixed, which will involve the
reading of evidence or a plea of guilty as the case requires. The witnesses must be produced
seven days prior to the hearing and the Tribunal follows basically a court format in that a clerk
will call the case on and the Chair will manage the hearing. Evidence will be given by every
party, questions will be asked by the Tribunal members, and thereafter, the Tribunal will retire to
give its decision. The written decision is usually six weeks after the hearing but may be longer.
An appeal can be made to the Court of Sessions within 21 days.
The penalties that the SSDT can impose are: no action, a fine, or order for compensation of up
to £5,000, restriction or suspension of Practice Certificate, striking-off the roll, referring complaint
back to the Law Society to be reconsidered as unsatisfactory professional conduct.
B.

JERSEY

Complaints are initially dealt with by way of the internal complaints procedure of the firm itself.
If a complainant is not satisfied with regards to the outcome of the internal review, the matter is
then referred to the Law Society of Jersey's Chief Executive Officer. The basis of the complaint
must be that the lawyer's conduct has fallen below the standards expected of them and has not
been able to resolve issued either directly with the lawyer or through the managing partner of the
firm.
Complaints are made in writing using a complaints form addressed to the Chief Executive Officer
of the Law Society (CEO). If the complaint involves a potential breach of the Law Society Code
of Conduct, the President of the Law Society of Jersey will decide whether it is appropriate to
further the complaint to a Disciplinary Panel which is made up of both lawyers and non-lawyers.
There are basically two types of complaint, one in relation to professional misconduct and the
other in relation to inadequate or poor professional service. It is accepted that some may involve
both. In the absence of professional misconduct, a party cannot make a complaint about a lawyer
who is acting for someone else. A complaint involving poor service can only be made by the
client against their own lawyer. Complaints in relation to poor service firstly go to the CEO office
which contact only the complainant to discuss the way forward.
Only complaints in relation to misconduct are dealt with under the Law Society's Disciplinary
process. If it is not involving misconduct it is dealt with through liaison with the lawyer concerned
through formal or informal mediation.
The process starts with a complaint form, which should attach relevant documentation. This is
reviewed by the CEO and then by the President of the Law Society. It may be that further
information is requested. If it is deemed efficacious, frivolous or criminal the President may
decline to convene a disciplinary committee and the complaint is dismissed. If the complaint is
declined the Attorney General is informed who may refer the complaint to the Courts if
appropriate. The timescale for completing a complaint is up to six months.
The complaint is procedurally through the President. He convenes a disciplinary committee of
three members; two are lay and one a member of the law society. A paper is then forwarded to
the person complained about together with directions for the filing of documentation, presentation
of a list of witnesses and fixing a date for the hearing. There may be a directions hearing.
At the full hearing, a Disciplinary Committee hears the evidence from the Complainant, the
Practitioner and agreed witnesses. The President of the Law Society or a member nominated
on his behalf will present the complaint, however the Complainant may also ask for their own
advocate or solicitor to represent them at the hearing at their own expense. Practitioners may
have their own representation again at their own expense.
The Tribunal then makes a decision and it can be one or other of the following: dismiss the
complaint, public censure of the practitioner by letter, public reprimand by placing a notice in the
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Jersey Gazette or reference of the complaint to the Attorney General without itself making a
finding. The Disciplinary Committee does not have power to award compensation financial or
otherwise to the person making the complaint.
Both parties have the right to appeal within one month of the decision. The Attorney General
has two functions, to act where a complaint has been refused by the President or a complaint
has been referred to him by the Disciplinary Committee. He can then refer the matter to the
Courts. The Courts then hold a hearing at which the Attorney General presents the complaint
and both the Attorney General and the practitioner have the right to call evidence and cross
examine the witnesses.
The Courts can dismiss the complaint if there is no professional misconduct or do one of the
following: privately rebuke them, publicly reprimand them, impose a fine, suspend them from
practicing for a period no longer than six months, or remove them from the role. There is a right
of appeal.
C.

ENGLAND & WALES

There are 118,000 solicitors in England and Wales.
In England and Wales the complaint initially starts by way of a complaint to the firm which will
deal with it under it's internal complaint handling procedure. If this does not resolve matters
within eight weeks of the complaint, the case can be forwarded to the legal ombudsman.
The legal ombudsman deals with matters of poor service and can order the lawyer or firm to
apologise, order the lawyer or firm to refund all of part of the fees, order the lawyer or firm to
return documents or order compensation if the complainant has lost out due to poor service.
These are on the basis that the complaint is accepted.
Where the complaint is in relation to unprofessional conduct or dishonesty, it is made to the
Solicitors Regulation Authority (SRA) rather than the legal ombudsman.
The SRA must acknowledge the complaint and write to the complainant detailing how it will be
handled. It may request further information and evidence.
If appropriate, the matter is referred by the SRA to the Solicitors Disciplinary Tribunal (`SDT') who
deal with allegations of professional misconduct and breach of rules. The majority of applications
are made via the SRA, but in a few occasions applications may be made direct.
An application is submitted to the SDT setting out the allegations. The SDT then determines
whether there is a case to answer. If it is satisfied that there is a case to answer, the Respondent
to the application is notified and sent copies of the application together with supporting
documents and provided with a questionnaire to complete and return in advance of a prelisting
hearing.
At a prelisting hearing, administrative steps are undertaken with regards to the dealing with the
complaint as its primary function is to list a date for the substantive hearing.
The SDT members are appointed by the Master of the Rolls and are either solicitors of not less
than ten years standing or lay people who are neither solicitors nor barristers. There are three
members, two solicitor members and one lay member. The Chairman must be a solicitor.
Upon hearing the complaint the SDT may dismiss it or make an Order for a fixed amount of costs
following summary assessment (but it cannot award compensation), strike the solicitor off the
role, suspend the solicitor (either indefinitely or for a specified period) impose a fine without
financial limit or exclude the solicitor from Legal Aid work.
With regards to costs, as detailed above, these can in fact be of any party. The SRA is always
legally represented before the SDT. Appeal is available to substantive decisions of the SDT with
a time limit of 21 days. The hearing of the appeal is before an appeal panel consisting of three
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members of the tribunal, two of which are solicitors and the president being a solicitor. The SDT
can make an award of costs against any party. The Appeal Tribunal will determine the appeal
and make appropriate order in respect of same.
A further appeal is available to the Administration Court within 21 days.
D.

NORTHERN IRELAND

Firms have internal complaints procedures to seek resolutions to complaints.
If complaints are not resolved internally, complaints against solicitors must be made within six
months of completion of any business the client has with the solicitor or within six months of
discovering the cause for concern, whichever the later.
Complaints are divided into two categories, inadequate professional service and professional
misconduct.
The starting point is to use the solicitor's internal complaints procedure to seek redress. If this is
not satisfactory then a complaint is made to the Law Society.
A form is used by the Northern Ireland Law Society and requisite documents must be attached.
Thereafter the Northern Ireland Law Society analyses whether the complaint is one they can
consider and if so, it will be dealt with under the complaints procedure by acknowledging receipt
and forwarding a copy of the complaint form and documentation to the solicitor involved. That
solicitor will then reply.
If there has been inadequate service, it may limit the charges made by the solicitor, order steps
to be taken to complete the matter, order a solicitor to rectify the error or omission or direct any
other action which the society feels appropriate.
In situations of professional misconduct the matter is referred to the Northern Ireland Solicitors
Disciplinary Tribunal ('NISDT') and it is determined whether there are grounds. The NISDT
consists of one lay member and two solicitor members; one of the lawyers being a chairman.
Upon receipt of the application the tribunal will determine whether there is a prima facie case. It
will then forward documentation to the solicitor and a response is required within a period of not
less than ten days from the service of the notice. The NISDT will fix a date for the enquiry and
appropriate directions will be given.
The NISDT may: dismiss the application of complaint, censure the solicitor and/or impose a fine
not exceeding £3,000, restrict the solicitor from practicing, suspend the solicitor, strike them off
the role, order payment by any party of costs of the other party measured by the NISDT, make
any order of restitution or satisfaction of an aggrieved party.
E.

REPUBLIC OF IRELAND

The first step within this jurisdiction is for the Complainant to write to the solicitor/firm.
If satisfaction is not secured, a formal complaint can then be progressed. It is necessary to use
the required form. The complaint is then allocated to an investigating solicitor who then
determines whether the society can deal with the complaint or not. The investigator will seek the
input from the solicitor complained about before expressing any views. A response is prepared
and forwarded to the Complainant for comment and if the society is satisfied of the explanation,
this will be detailed.
If resolution cannot be sought, then the investigating solicitor may ask the Complaints and Client
Relations Committee to look into the complaint. The Committee may: uphold or reject the
complaint, direct the solicitor to take certain steps, require the solicitor to waive or refund fees
impose a reprimand, refer the solicitor to a disciplinary tribunal or direct compensation payment
not exceeding €3,000.00.
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If there is still not satisfaction, then the matter will be referred to an independent adjudicator.
These are complaints in relation to how the investigation was conducted.
A complaint can be brought direct to the disciplinary tribunal at any time. This is a statutory
tribunal set up by the Court to investigate allegations of misconduct. The tribunal consists of
panels of three which includes one lay member and the chairman is a solicitor. The complaint is
in writing in an appropriate form with any relevant documentation. This documentation is then
forwarded to the respondent's solicitor who can respond within 28 days. The documentation is
by way of affidavit and there are complex procedures concerning the same. The tribunal will
then determine whether there is a prima facie case and if so will fix a date for an enquiry and
there are procedures with regards to directions concerning the same. The hearing will then
proceed with a determination.
If the complaint is upheld the tribunal may: order direct payment of monies not exceeding
€15,000.00 into the compensation fund and/or order payment of €15,000.00 in restitution or part
restitution of the aggrieved party, direct for the assessment of costs by any party or make
representations with regards to whether the solicitor is fit to remain in the profession.
F.

ISLE OF MAN

All Manx Advocate firms must have internal complaints procedures.
The Law Society has a conciliation process which affords the opportunity to discuss complaints
and seek a resolution. The process is voluntary and free.
The Tribunal is independent of the Law Society. It exercises the disciplinary function resolving
complaints in relation to professional misconduct and service. It does not consider questions of
Advocate negligence and consequential damage and it applies the Advocates Disciplinary Rules
2017.
The Tribunal consists of a chairman who is an advocate, barrister or solicitor of not less than 10
years qualification together with 2 nominees of the Law Society and 2 nominees of the Office of
Fair Trading.
The process starts by a complainant completing a form detailing the complaint. This is then
considered at a meeting of the Tribunal by way of a preliminary consideration, if the Tribunal is
of the opinion that it shows no prima facie case the complaint should be dismissed with reasons.
The Tribunal can also ask for clarification of the complaint. The Law Society is notified of all
complaints brought.
Should the Tribunal not dismiss the complaint a copy of it is sent to the Advocate for their written
response. If upon receipt of the response the Tribunal is of the opinion that the complaint is
bound to fail, the Tribunal can dismiss it with reasons. Should the complaint proceed the Tribunal
will make directions as to the progress of the complaint in relation to documents, statements,
preliminary points, further information etc. It will fix a date for the hearing. During the process
either party can made an application regarding the directions, documents, time limits etc. These
applications can be dealt with or without a hearing.
At the final hearing of the complaint the parties can be legally represented. The Tribunal hears
and considers all the evidence including oral evidence. Witnesses are examined and crossexamined. The process is the same as in civil proceedings.
At the conclusion of the hearing the Tribunal will consider the case and will issue its decision
later.
If the complaint is proved a summary of the facts and punishment is sent to the Law Society and
put on the Tribunal website.
The Advocates Act 1976 governs disciplinary proceedings. The Tribunal applies the Advocates
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Practice Rules 2001 and unless there is a conflict with Manx Law and Rules, reference will be
made to the English Bar Council Rules and the Rules applicable to English solicitors.
By way of penalty the Tribunal can reprimand or impose a fine of up to £5,000. It can refer the
case to His Excellency the Lieutenant Governor if these penalties are deemed insufficient. It can
award a payment towards a complainant's expenses and costs.
There is an appeal process to His Excellency the Lieutenant Governor if any party is aggrieved
by any determination of the Tribunal. This must be made within 21days and will be considered
at a hearing before the Lieutenant Governor and a Deemster who may order a reprimand, a
penalty of up to £25,000, suspension or cancellation of the Advocates Commission and a
payment towards the complainant's costs.
G.

CONCLUSIONS & POINTS FOR DEBATE

Analysis
All jurisdictions start with the initial process of an internal complaints procedure.
Thereafter, all have a vetting system before the complaint goes too far down the external
complaint procedure.
Use of a conciliation service is not universal. Mediation is used in some jurisdictions as part of
the process.
Most jurisdictions split complaints into two categories, one involving professional misconduct and
one involving poor service. Most have different processes for dealing with each category.
The larger jurisdictions basically takeover the complaint and investigate and pursue it
themselves, one way or another.
All have rules broadly similar to the Tribunal in their tribunal systems.
The available penalties are all broadly similar, except that the Isle of Man Tribunal cannot award
compensation, as for example in Scotland.
The costs provisions as regards the parties vary but there seems to be a consensus that if there
is a complaint brought by the professional body any party can recover costs.
All Jurisdictions reviewed have appeal processes.
Way Forward - Preliminary Considerations
There are a number of considerations. These are non-exhaustive given the time permitted for
response, and should be subject to further detailed dialogue between all stakeholders.
a) Manx firms, as in the other jurisdictions have internal complaint systems. Use of this is
to be encouraged.
b) The Law Society has a conciliation system. This is not widely used although it is
encouraged by the Executive team. There is potential scope to expand it but it would
have to have appropriate personnel.
c)

A major consideration in relation to reform is cost and resources. The Law Society does
not have unlimited resources, either in personnel or funds, to act in a manner similar to,
say Scotland or England and Wales.

d)

Service complaints should not go to the Tribunal. They should be dealt with by another
process; possibly by incorporation into a conciliation scheme.
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There should be a more active liaison between the Law Society and the Tribunal. This
currently does not happen despite overtures from the Law Society. It is not suggested
that separate functions of the two bodies be diluted but dialogue is important to ensure
the proper handling of complaints, addressing any trends and the
appropriateness/application of procedural rules. The Tribunal Rules were introduced in
2012 and then amended in 2017 without consulting any interested parties.
f)

The procedural rules work but require further consideration. The actual hearings
themselves are subject to rules of evidence but the procedure is basically as per the
Small Claims Procedure and is "Litigants in Person" friendly. Given the importance and
seriousness of matters involving professional misconduct and the implications of same,
Council see no reason why this approach should be altered.

g) Complaints to the Tribunal are stressful for advocates and complainants. An area which
needs action is the Preliminary Consideration procedure. The current Tribunal Rules
provide for this, but as the Law Society has no dialogue with the Tribunal, it is impossible
to know how many complaints do not pass the "prima facie" case test. Embarking on
complaints that do not have prospects of success involve complainants in unnecessary
stress and disappointment, cause considerable stress and expense to advocates,
expense to respective insurers and utilise the resources of the Tribunal.
h) The initial review of complaints by the Tribunal should be rigorous. Council is aware of
vexatious complaints that have been brought against advocates.
i)

The constitution of the Tribunal itself could be reformed; other jurisdictions have smaller
hearing panels. The Tribunal has five members. This is clearly not necessary. Council
would recommend that there be two legally qualified (one being a chairman) and one
non-legally qualified member. Given the nature of the matters before the Tribunal, it is
vital that there be significant legal experience in the panel.

1) Costs are a major issue. Complainants are not unknown to bring complaints to cause
aggravation, form part of on-going harassment and cause expense to an advocate in
time and money. Natural justice argues against the precluding of complainants on the
basis of cost, however, a procedure should be implemented similar to that operated in
the Small Claims procedure whereby a Costs Order can be made against either party
where they have behaved unreasonably. This would guard against, for example, nonattendances at hearings and complaints which are shown to be malicious or spurious
although initially passing the vetting stage. The existing power of the Tribunal to award
payment towards a complainant must be replaced.

In summary the members of the Law Society are highly regulated, with rules and regulations that
are up to date and constantly reviewed. Some changes would be beneficial as highlighted in the
summary of the Tribunal but the governance of the Law Society is highly efficient with checks
and balances in place. Council is aware of its obligations to promote the interests of the legal
profession and the interests of the public in relation legal matters and acts with impartiality and
integrity at all times.
Yours faithfully

[Signature: Juan Moore]

Juan Moore BA, FCIS
Chief Executive Officer
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APPENDIX 2:
11th May 2018 – Submission from
Mr Juan Moore, Chief Executive Officer,
Isle of Man Law Society
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THE ISLE OF MAN LAW SOCIETY
Please reply to:—

The Hall of the Society,
27 Hope Street,
Douglas,
Isle of Man, IM1 IAR.

Isle of Man Law Society
27 Hope Street
Douglas
Isle of Man
IM1 1AR

Tel/Fax: (01624) 662910
E-mail: enquiries@iomlawsociety.co.im
Website:www.iomlawsociety.co.im

Tel: (01624) 662910
[Contact details redacted]

111h May 2018
The Constitutional and Legal Affairs and Justice Committee
c/o Mr Roger Phillips
Clerk of Tynwald
Legislative Buildings
Douglas
Isle of Man
IM1 3PW
Dear Sirs;
Re: How to Qualify as a Manx Advocate
Thank you for inviting the Isle of Man Law Society ("the Law Society") to submit a report on
how to qualify as a Manx Advocate.
In the first instance, in order to qualify as a Manx Advocate a candidate will require to obtain a
Law Degree, which complies with the requirements set out by the Solicitors' Regulation
Authority in England and Wales, with a minimum of a Second-Class Honours Award. Should
a candidate not have a Law Degree, but has a different Degree, again with a minimum of a
Second-Class Honours Award, a candidate can then undertake a Graduate Diploma in Law,
which is ordinarily a one-year fulltime course covering all of the compulsory components of a
Law Degree and following which a candidate is deemed to be qualified to Law Degree level.
Following the basic degree stage, a candidate must then take and pass either the Legal
Practice Course, a qualification course for Solicitors in England and Wales, or the Bar
Professional Training Course, the qualification course for a Barrister in England and Wales.
Presently, the Solicitors' Regulation Authority is looking to replace the Legal Practice Course
with the Solicitors' Qualification Exams and the Law Society is closely watching these
developments and reviewing our own qualification process in order that we remain in line with
that of England and Wales. It is important to allow both routes of qualification, as Solicitor or
Barrister, given the fused nature of the legal profession in the Isle of Man. The courses have
different areas of focus, but both cover the basics of legal practice.
Once a candidate has completed their University education they would enter into Articles in
order to qualify as a Manx Advocate. A Principal Advocate may not have more than two
trainee Manx Advocates at any one time. The Articles are akin to an apprenticeship and a
Principal Advocate must be five years qualified or more in order to take on a trainee Manx
Advocate. If a candidate has not practiced in England and Wales for a period of three or more
years, then they must undertake a two-year Articles period. If, however, a trainee Manx
Advocate has practiced in England and Wales for a period of more than three years, then they
need only undertake a one-year period of Articles.
A candidate will apply to the Law Society in order to enter into Articles with their Principal
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Advocate. The candidate will attend an interview with certain members of the Law Society
Council, who will assess whether they are fit and proper to enter the profession. Evidence of
their university education and grades must be supplied as well as the provision of references.
A police check is also undertaken. If the committee undertaking the interview deem the
candidate to be appropriate then the Law Society Council will recommend the entry into
Articles, however, the decision is that of the First Deemster, not the Law Society.
Within the period of Articles, it is necessary for a candidate to pass the Manx Bar
Examinations. The exams cover five subjects, namely civil practice, criminal practice,
constitutional and land law, company law, financial services law and taxation, and accounts
(however an exemption from this is available for students who have studied the Legal Practice
Course). The exams are held bi-annually in May and November and a trainee Manx Advocate
has a maximum of three attempts in which to pass the exams. The Manx Bar Exams are
taken over the course of one week and Heads 1 to 4 (Head 5 being the Accounts paper) must
all be sat together; they cannot be separated over a number of sittings. If a trainee Manx
Advocate fails one of Heads 1 to 4 then they must only resit that exam, if, however, they fail
two or more of Heads 1 to 4 then they must resit all of the exams including those they may
have passed. A trainee Manx Advocate must pass the exams within a twelve-month period of
their Articles expiry however, the majority of trainee Manx Advocates pass the exams during
their Articles period.
The Manx Bar Exams are set and marked independently of the Isle of Man Law Society. The
exams are set, marked and overseen by the General Registry and the First and Second
Deemster, with the assistance of external examiners. The exams are taken on an anonymous
basis and therefore the examiners do not know the identity of the candidates. The syllabus for
the exams is set out in Schedules 3 to 7 to the Advocates Admission Regulations 1987, as
annexed hereto.
Once a candidate has completed and passed the Manx Bar Exams and has concluded their
period of Articles then they are invited to an interview by the Law Society who will assess the
training they have undertaken by review of the Candidates' Training Log, which is produced to
the Law Society every six months during the training period and further, will ask questions of
the candidate. If the Law Society considers that a candidate is a suitable person to be
commissioned as a Manx Advocate, then the Law Society Council will make that
recommendation to the First Deemster. That said, however, the First Deemster will undertake
his own review and has a final say on the qualification and entry into the profession.
The Law Society has issued a Trainee Handbook which sets out the expectations of the Isle of
Man Law Society for both the trainee and the trainee's Principal. It is a requirement that a
candidate undertaking a period of Articles does so in at least three different legal areas, one of
which must be contentious and one of which must be non-contentious. Further, it is expected
that a trainee Advocate will attend advocacy training, ethics training, mock courts and such
other training as is required for the legal focus within their practice. The Trainee Handbook is
issued to the trainee upon them submitting their application to enter Articles to the Law
Society. The Handbook is also available on-line and is, of course, subject to review and
amendment by the Law Society Council as required.
Legal practitioners may qualify as an advocate as set out in section 16 Advocates Act 1995
and the Advocates Regulations 1998. Such individuals must have been in full time practice in
the Island as a legal practitioner, registered under the Legal Practitioners Registration Act
1986, for a period of three years and have been employed by an advocate for a period of one
year or engaged in legal practice under the supervision of an advocate for a period of one
year. Should individuals wish to qualify under this route they will still be required to pass the
Manx Bar exams and satisfy the First Deemster they are a fit and proper person to practise as
an advocate.
In relation to criminal prosecution advocates, there was a statutory amendment made, the
Advocates Act (Exemption) Regulations 2002, as amended by the Advocates Act
(Exemption)(Amendment) Regulations 2008 to allow for the Attorney General to only require
criminal prosecutors coming from England and Wales to undertake a period of three months'
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Articles and they are not required to sit the Manx Bar Exams. However, such criminal
prosecutors are only entitled to appear in the criminal courts and should they leave the
Prosecutions Department of the Attorney General's Chambers, would be subject to
qualification and passing the Manx Bar Exams should they wish to practice as an Isle of Man
Advocate. It is understood that this dispensation was put in place some years ago as a result
of a difficulty in the recruitment of criminal prosecutors. The Law Society questions whether
such dispensation is required going forward, or at all.
As part of Council of the Law Society's review of the Solicitors' Qualification Exam and the
changes being made in England and Wales, Council is also considering other routes to
qualification. Council of the Law Society are doing so on a diversity and equality basis in order
to ensure that the legal profession is open to different people of different backgrounds and
with different resources. Further in this regard, at the end of 2017 the Council of the Law
Society issued a questionnaire to all practicing Advocates and trainee Advocates in order to
ascertain the view of the profession as to the qualification route for Advocates and the
examination process. Council of the Law Society continues to review the responses to those
questionnaires with a view to making such changes as are deemed necessary to the route to
qualification as a Manx Advocate, as is deemed appropriate. That said, the Council of the
Law Society would need the approval of the Deemsters, and also Tynwald, in order to make
any changes to the same, as our route to qualification is statutory.
The Council of the Law Society considers that it is imperative to the Manx Legal Profession
and moreover, to the protection of the Isle of Man public that there is a separate and local
qualification requirement. The law and practice in the Isle of Man is different to that of
England and Wales, not least because we act as a fused profession, and there are significant
legal nuances and differences that a Solicitor or Barrister, qualified in another jurisdiction, may
not understand or appreciate. Therefore, the Council of the Law Society consider that the
one-year fast track process that already exists is sufficient to allow for incoming candidates
from England and Wales to re-qualify in this jurisdiction, but that at the present time, no further
relaxation should be permitted.
Once a Manx Advocate is commissioned and is practising they must do so in compliance with
the Advocates' Disciplinary Rules. Whilst there is no statutory requirement for continued
professional development in relation to Advocates and the Law Society does not prescribe its
own rules in this regard, all Manx Advocates are aware that they must keep themselves up to
date and abreast of developments in the areas of law in which they practice. The Law Society
delivers a comprehensive education package, covering a wide area of legal practice as well as
regulatory insurance and ethical training. A good turn-out is often achieved in relation to such
training, with a record kept of all attendees, and therefore Council of the Law Society do not
consider, at this time, for there to be a necessity for compulsory CPD hours to be issued. In
fact, the legal profession in England and Wales is also moving away from this approach as it
has been found that the CPD hours were being obtained in non-relevant areas, simply to meet
a criteria of the regulator. The Manx legal profession is one that operates to a high standard
and requires a high level of trust. All Advocates are officers of the Court and must conduct
themselves in an appropriate manner. Council of the Law Society therefore expect Advocates
in complying with those standards and duties to undertake such relevant training as they deem
necessary in order for them to do their job to the best of their abilities.
A party to proceedings in the Isle of Man can apply to the First Deemster for the grant of a
Temporary Advocates' Licence in order for English Counsel to appear before an Isle of Man
Court, without such Counsel being a Manx qualified Advocate. A Temporary Advocates'
Licence is issued for the case in question only, and is not a shortcut to qualifying as a Manx
Advocate.
Under section 15(1) of the Advocates Act 1995 the First Deemster may issue ... (b) a
temporary advocate's licence to a person who is qualified under section 17 on application
being made in accordance with regulations.
Section 17 of the Advocates Act 1995 provides as follows:
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"17 Qualification for issue of temporary advocate's licence

(1) A person is qualified for the issue of a temporary advocate's licence if he —
(a) is —
(i) a member of the Bar of England and Wales;
(ii) a member of the Scottish Bar; or
(iii) a member of the Bar of Northern Ireland, who has a right of audience in relation to all
classes of proceedings in the supreme courts of the jurisdiction in which he is qualified; or
(b) is otherwise qualified in accordance with regulations under this Part, and satisfies the First
Deemster that he is a fit and proper person to be an advocate.
(2) The First Deemster shall issue a temporary advocate's licence under section 15(1)(b) only
to a person who is qualified under subsection (1) if he is satisfied —
(a) that the licence is required for the purposes of specific proceedings before a court, a
tribunal, or a commission or committee of inquiry in the Island; and
(b) that
(i) no advocate who holds a commission issued under section 15(1)(a) is available for such
proceedings; or
(ii) such an advocate is available but could not act without a conflict of interest occurring; or
(iii) the proceedings require knowledge and experience of a nature not ordinarily available in
the Island; or
(iv) the proceedings are likely to be so lengthy that they would impose unreasonable demands
on the time and resources of such an advocate; or
(v) such circumstances exist as are specified in regulations made under this Part.
(3) Any person who is aggrieved by a decision of the First Deemster under subsection (2) has
the right to have the decision reviewed by the Judge of Appeal in accordance with regulations
under this Part.
(4) All application and submissions to the Judge of Appeal in the course of review under
subsection (3) shall be in writing.
(5) On completion of a review under subsection (3), the Judge of Appeal may confirm, reverse
or vary the decision of the First Deemster under subsection (2) and the application for the
issue of a temporary advocate's licence shall be dealt with accordingly."
The test is strictly applied by the First Deemster and the Judge of Appeal, but many cases
have benefitted from a Temporary Advocates' Licence being granted over the years.
Additionally, a party may obtain advice or an opinion from English Counsel on any matter,
even in the absence of a Temporary Advocates' Licence, the only difference being English
Counsel cannot appear before the Court. This approach is often taken where a case is
complex, unusual or of high value.
Once commissioned as a Manx Advocate, a Manx Advocate may practice before all Courts of
the Isle of Man, including before the Privy Council, the Isle of Man's highest Court of Appeal
and in any area of law in which they are experienced and have sufficient knowledge. The Law
Society does not issue Practicing Certificates, however, with a small profession operating in a
very small jurisdiction, Council of the Law Society does not consider that Practicing
Certificates are necessary as it can regulate and supervise the Advocates in practice in the
current manner, without difficulty. The difficulty with instituting Practicing Certificates is
administrative, added bureaucracy and cost. A Practicing Certificate does not serve to offer
any additional protection to the public, over and above what is currently in place, however, an
Advocate can presently ask the Law Society Council to issue a Certificate of Good-Standing,
should the same be required, in order to prove that they have been commissioned as a Manx
Advocate in the Isle of Man, have not been disbarred, and are a member of the Isle of Man
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Law Society. One must point out that individuals may not practice law in the Isle of Man as a
Manx Advocate if they not a member of the Isle of Man Law Society. As the Advocates'
Disciplinary Tribunal made clear during their evidence, should there be a disciplinary issue,
where the Advocates' Disciplinary Tribunal considered that an Advocate should be unable to
do any particular task, then undertakings can be given in that regard. Whilst this is an
extremely rare situation there is therefore, already an ability to limit an Advocates' practice
should there be a misconduct issue in relation to a Manx Advocate.
Yours faithfully
[Signature: Juan Moore]

Juan Moore BA FCIS
C.E.O Isle of Man Law Society
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Revised to 1st August 1999

ADVOCATES ACT 1995
ADVOCATES ACTS 1826 TO 1976
ADVOCATES ADMISSION REGULATIONS 1987
Whereas section 2 of the Advocates Act 1826(a) authorises and requires the Governor
to examine and inquire, by such ways and means as he may think proper, into the
fitness and capacity of a person before that person may be sworn and admitted as an
attorney, solicitor and advocate.
And whereas the Governor thinks it proper to make the following Regulations to
provide general rules for the examination and inquiry into the fitness and capacity of
such persons, but without prejudice to the discretion and powers of the Governor to
make special rules in the case of mature students or in other exceptional cases.
In exercise of the powers conferred on the Lieutenant Governor by section 2 of the
Advocates Act 18201, and of all other powers enabling him in that behalf, the
following Regulations are hereby made:Citation, commencement and application
1. (1) These Regulations may be cited as the Advocates Admission Regulations
1987 and shall come into operation on 15! October 1990.
(2) These Regulations shall apply to every person who enters into articles after
these Regulations come into operation.

Interpretation
2.

In these Regulations "the advocates examination" has the meaning given by regulation 7;
"articles" means a contract of employment which complies with section 18(b)(i)
of the Advocates Act 1995m;
"the core subjects" means contract, tort, criminal law, land law, trusts and
constitutional and administrative law;

fa) Vol. II p.1. Repealed and replaced by Advocates Act 1995 (c.17). These Regulations continue in
force as if made under the Advocates Act 1995.
89 Definition of "articles" inserted by S.D. 390/98
Price 12 50
1
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"the Examiners" has the meaning given by regulation 6;
"introductory law course" means a course which is approved by the Council and
which provides tuition in the core subjects for graduates who have not
received tuition in all of those subjects;
"qualifying degree" means a degree at second class honours or better conferred
by or on behalf of a university, college or other body which is authorised by
Royal Charter, Act of Tynwald or Act of Parliament to grant degrees and
includes any degree or other qualification issued by any other body which
the Council accepts as being of equivalent standardicl,
Revocations
3. (1) Subject to paragraph (2), the public documents mentioned in Schedule 1 are
revoked to the extent specified in the third column of that Schedule.
(2) Notwithstanding paragraph (1), the public documents mentioned in
Schedule 1 shaft, subject to paragraph (3), continue to have effect in relation to any
person who entered into articles before these Regulation came into operation.
(3) For the purposes of paragraph (2), the Regulations for admission to the Manx
Barldl shall have effect as if (a) references to Part II of the First Examination (Book-keeping) were
construed as references to head 5 of the advocates examination; and
(b) references to the Final Examination were construed as references to
heads 1 to 4 of the advocates examination.

Initial qualifications
4. ( 1 ) The First Deemster{el shall be satisfied that a person is eligible to enter into
articles if the Council certifies (a) that the person is qualified in accordance with either paragraph (2) or (3);
(b) that it has caused the person to be interviewed; and
(c)

that it is satisfied as to the character and suitability of the person.

(2) A person shall be qualified for the purposes of paragraph (1)(a) if he is
qualified to practice as a barrister, advocate or solicitor in any part of the United
Kingdom or in the Republic of Ireland.

lc/ Definition of "qualifying degree" substituted by G.C. 418/89.
id) G.C. 86/78.
let "First Oeemster" substituted for 'Governor" throughout by S.D. 390/98.
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(3) A person shall be qualified for the purposes of paragraph (1)(a) if (a) he holds a qualifying degree in law which includes the core subjects; or
(h) he holds a qualifying degree in any subject and has successfully
completed an introductory law course,
and in either case has successfully completed the vocational course for the Bar of
England and Wales, or the Solicitors' Final Course in England and Wales or a similar
vocational course which is approved by the Council.
Applications etc. for certificate under regulation 4
5. (1) An application for a certificate under regulation 4 shall be made in the form
contained in Part 1 of Schedule 2 and shall be submitted to the Council before the
applicant enters into articles.
(2) In addition to the application form the applicant shall deliver to the Council (a) a statement in the form contained in Part 2 of Schedule 2 completed by
the advocate with whom he intends to enter into articles; and
(b)

2 references as to his character and suitability to enter articles with a
view to becoming an advocate.

(3) The Council shall consider each application received by it and shall (a)

advise the applicant in writing that it is issuing a certificate under
regulation 4 or, as the case may be, that it is not issuing the certificate;
and

(b) report its decision to the First Deemster and deliver the certificate (if
any), application form, statement and references to the First Deemster.

Examiners
6. (1) The Deemsters shall be the examiners for the purposes of these Regulations
(in these Regulations referred to as "the Examiners").
(2) The Examiners may, if they think fit, call in the aid of suitably qualified
persons to assist in the setting and marking of the advocates examination.

Entry to advocates examination : legal practitioners
6.A (1) A person intending to qualify for the issue of an advocate's commission in
accordance with section 16(a) and (b)(ii) of the Advocates Act 1995 shall be eligible to
sit the advocates examination if the Council certifies (a)

that the person is a registered legal practitioner;

(b) that it has caused the person to be interviewed; and
(c)

that it is satisfied as to the character and suitability of the person.

3
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(2) An application for a certificate under paragraph (1) shall be made in the form
contained in Part 1 of Schedule 2 with the necessary modifications.
(3) In addition to the application form the applicant shall deliver to the Council (a) a statement in the form contained in Part 2 of Schedule 2, with the
necessary modifications, completed by the advocate by whom he
intends to be employed or supervised;
(b)

2 references as to his character and suitability to become an advocate.

(4) The Council shall consider each application received by it and shall (a)

advise the applicant in writing that it is issuing a certificate under
paragraph (1) or, as the case may be, that it is not issuing the certificate;
and

(b)

report its decision to the First Deemster and deliver the certificate (if
any), application form, statement and references to the First Deemsterff).

Qualifying examinations for commission as an advocate
7. (1) In order to qualify to be licensed or commissioned as an advocate a
candidate's) must pass each of the 5 heads of the examination described in paragraph
(2) (in these Regulations referred to as "the advocates examination") unless
exempted by the Examiners from doing so.
(2) The advocates examination shall consist of 5 heads Part 1 - Law
Head 1 -

civil practice.

Head 2 -

criminal practice.

Head 3 -

General Paper A - Manx constitution, administrative law, land
law and conveyancing, and landlord and tenant.

Head 4 -

General Paper B - company law and taxation.

Pan 2 - Accounts
Head 5 -

accounts.

(0 Section 6A inserted by S.D. 390/98
tel "A candidate" and "candidates" substituted for "an articled clerk" and "articled clerks"
throughout by S.D. 390/98.
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(3) The syllabus for each head of the examination shall be those set out in
Schedules 3 to 7 respectively.
(4) The Examiners may produce selective reading lists to assist candidates in
their study of the subject matter of each syllabus.

The Examination
8. (1) The advocates examination shall be conducted under the supervision and
direction of the Examiners and shall be held at such times, places, and in accordance
with such conditions (including the payment of an entry fee) as the Examiners may
specify.
(2) The examination shall be by written papers and such viva voce questions (if
any) as the Examiners may consider desirable.
(3) Subject to paragraphs (4) and (5), a candidate must take all the heads of Part
1 of the advocates examination at the same examination.
(4) A candidate who sits for the whole of Part 1 of the examination and who fails
to reach the required standard in one head only may be credited with the heads he
has passed and permitted to sit for the remaining head on 2 occasions only. If on the
second occasion (a)

he fails, he will be regarded as having failed in all heads; or

(b)

he passes, he well be regarded as having passcd all heads on the date of
completion.

(5) If on account of illness or other good cause a candidate fails to sit for any
head for which he has entered, or having sat fails to pass such head, the Examiners
may, if they think fit, direct that (a)

in any ensuing examination he be not required to sit for any head which
he has passed;

or
(b)

his appearance at the examination be disregarded for the purposes of
paragraphs (4)(a) and (b).

(6) If a candidate fails to pass either or both parts of the examination he shall,
without prejudice to paragraphs (4) and (5), have 2 further opportunities to sit for the
examination.
(7) A candidate may not sit for any head of the advocates examination after the
expiry of 1 year beginning with the completion of his period of articles.

Examination results
9. The Examiners shall submit a report of each examination to the First Deemster
and shall notify each candidate and the Council of the results.

5
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Application to be commissioned as an advocate
10. (1) An application to be commissioned by the First Deemster as an advocate
shall be made in the first instance to the Council in the form contained in Part 1 or, as
the case requires, Part 1Alhl of Schedule 8 and shall be accompanied by a certificate
in the form contained in Part 2 or, as the case requires, Part 2A of Schedule 8
completed by an advocate.
(2) The Council shall consider the application and shall forward the application
form and certificate to the First Deemster together with a certificate in the form
contained in Schedule 9.

Saving
11. These Regulations shall not be construed as in any way limiting the discretion
and powers of the First Deernster under the provisions of the Advocates Acts 1826 to
1976.

(N Provision for Parts 1A and 2A inserted by S.D. 390/9B
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SCHEDULES
SCHEDULE 1

Regulation 3.

Public Documents Revoked
G.C. No./Date

Title

Extent of revocation

2nd March 1843

Notice as to the examination
of Students at Law

The whole notice.

1299

Notice as to admission to the
Manx Bar of members of
English Bar

The whole notice.

86/78

Regulations for admission to
the Manx Bar.

The whole Regulations.

291/80

Regulations for admission to
the Manx Bar (Amendment)
Regulations 1983.

The whole Regulations.

49/83

Regulations for admission to
the Manx Bar (Amendment)
Regulations 1983.

The whole Regulations.

153/83

Regulations for admission to
the Manx Bar (Amendment)
(No. 2) Regulations 1983.

The whole Regulations.

7
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SCHEDULE 2
PART 1
(application form referred to in regulation 5(1))
TO THE COUNCIL OF THE ISLE OF MAN LAW SOCIETY:
Application for certificate of eligibility to sit for the advocates examination

1.

Full name of applicant:

2.

Age:

3.

Address:

4.

Present and previous occupation:

5.

Degrees (state class of honours) (evidence to be submitted with this form):

6.

University, Polytechnic, etc., at which degree awarded:

7.

Do you hold any professional qualification in law in any part of the United
Kingdom or the Republic of Ireland: YES/NO*
if YES give details (evidence to be submitted with this form):

8.

Name and address of advocate with whom it is intended to enter into articles:

9.

Names and addresses of the 2 persons providing character references:

10. Have you ever been convicted of a criminal offence: YES/NO*
If YES give full details:
11. Have you been adjudicated bankrupt or entered into a deed of arrangement with
your creditors: YES/NO*
If YES give details:

' Delete as applicable

8
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PART 2
(Form of statement referred to in regulation 5(2)(a))

I (name)

of (business address
) have been an advocate in
practice for not less than
years. The applicant is know to me personally and I
consent to him entering into articles with me.

(Date)

(Signature)

9
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Regulation 7(3).

SCHEDULE 3
EXAMINATION SYLLABUS
Head 1
Civil Practice

(a) The High Court and its practice and procedure
1, The High Court and its divisions and jurisdiction.
2.

Guiding principles and objectives of civil procedure, law and practice.

3. Discretion of the Court, sanctions for non-compliance, condonation and
waiver of irregularity,
4.

The procedure and rules of the High Court relating to (a) actions and petitions, forms, parties and procedure;
(b) pleadings, formal requirements, particulars, remedies for defects,
further and better particulars, close of pleadings;
(c) counterclaims and third party proceedings;
(d) discovery, interrogatories;
(e) payment into and out of court, rules applicable;
(f)

proceedings at trial;

(g) judgments and orders, costs;
(h) interim and interlocutory injunctions.
5.

Remedies, enforcement of judgments, coroners powers and duties.

6. Actions of arrest and bankruptcylii.
7. Probate.
* 8. Divorce.

Ii) Entry 6 substituted by S.D.77/98
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9.

Outline of the civil legal aid and advice system, financial requirements.

10. Appeals, formal requirements, rules, practice and procedure.
* Questions will be set on the drafting of forms, etc., practice and procedure and
although a knowledge of the substantive law will be expected, not specifically on the
substantive law,

(b) Evidence
1.

Burden and quantum of proof, presumptions.

2.

Witnesses, competence and compellability.

3.

Examination in chief, re-examination and cross-examination.

4.

Privilege, statements without prejudice.

5.

Documentary evidence and real evidence.

6.

Judicial notice, formal admissions and estoppel.

7.

Hearsay, exceptions, Civil Evidence Acts, Rules of the High Court.

8.

Opinion.
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Regulation 7(3).

SCHEDULE 4
EXAMINATION SYLLABUS
Head 2
Criminal Practice

(a) General
1.

Participation in offences, parties.

2.

Homicide, offences against the person.

3.

Offences against property.

4.

Offences concerning administration of justice.

5.

Road traffic offences.

6.

Drug Offenceslil.

(b) The criminal courts and their practice and procedure
1.

The criminal courts, jurisdiction (including territorial jurisdiction),
relationships between courts.

2.

Types of criminal proceedings, classification of offences.

3

Powers of arrest, summons, authority to prosecute.

4.

Choice of mode of trial.

5.

Bail.

6.

Summary trial, committal for sentence.

7.

Juvenile courts.

8.

Committal proceedings, witnesses, alibi notices.

9.

Informations, procedure, choice of charges, duplicity, joinder of offences and
offenders; court control over information; pleas; right of jury to convict of
lesser offences.

10. The trial, selection of jury and challenges, order of speeches and evidence;
summing up, verdict.
11. Sentencing procedure, antecedents, social enquiry and other reports, mitigation.

Id Entry 6 inserted by S.D. 677198
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12. Punishment, sentencing policies, types of punishment (including
imprisonment, suspended sentences, fines, probation, community service,
conditional and absolute discharge, young offenders, youth custody, hospital
orders, disqualification from driving).
13. Outline of criminal legal aid system.
14. Confiscation of the proceeds of crime(k).
(c) Appeals
1.

The Staff of Government Division, jurisdiction, grounds on which court acts,
powers on determination of an appeal.

2.

Appeals from courts of summary jurisdiction.

3.

Appeals from Court of General Gaol Delivery.

4.

Formal requirements, rules, practices and procedure.

(d) Evidence
As in part (b) of Paper 1 (civil practice) plus -

lk)

1.

Corroboration.

2.

The Criminal Evidence Acts.

3.

Confessions and illegally obtained evidence.

4.

Similar fact evidence.

5.

Character evidence.

6.

Identification.

Entry 14 inserted by S.D. 677/98
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Regulation 7(3).

SCHEDULE 5
EXAMINATION SYLLABUS
Head 3
General Paper A

(a) The Constitution of the Isle of Man
1.

Status of the Island and Acts of Tynwald.

2.

Effect in the Island of Acts of Parliament

3.

Relationship of the Isle of Man with the E.E.C.

4.

Status and functions of the Crown, the Lieutenant Governor, Tynwald Court,
the Legislative Council and the House of Keys.

5.

Status and functions of Executive Council and Government Departments.

6.

The process of legislation.

7.

Elections.

(b} Administrative Law
1.

Tribunals and inquiries.

2.

Judicial control of administrative powers.

3.

Crown proceedings and proceedings against the Government and its
departments.

4.

of

(c) Land Law and Practical Conveyancing
1.

Manx customary estates and interests in land.

2.

General principles relating to transfer of estates and interests in land.

3.

The machinery of conveyancing including the title and the form and content
of contracts and conveyances.

(I) Entry 4 revoked by S.D. 677/98
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3A. Appeals in planning cases.
3B. Appeals involving matrimonial propertylml.
4.

Rectification and remedies including specific performance and rescission.

5.

Settled land: creation, determination and devolution of legal estate during
continuance of settlement.

6.

Charges on land.

7.

Transfer on death.

(d) Landlord and Tenant
1.

General principles relating to leases and transfer of leases.

2.

Remedies and determination of tenancies.

3.

Agricultural tenancies.

4.

Business tenancies.

(rn) Entries 3A and 3B inserted by S.D. 677/98
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SCHEDULE 6

Regulation 7(3).

EXAMINATION SYLLABUS
Head 4
General Paper B

(a) Company Law
1.

The incorporation of companies.

2.

Memorandum and articles of association.

3.

Public and private companies.

4.

Debentures

5.

Registration practice, striking companies off register.

6.

Winding up and amalgamation and reconstruction.

(b) Regulation of financial services
1.

Outline of regulation of Banking and Insurance Companies.

2.

Outline of statutory provisions relating to investor protection, authorised
collective investment schemes, moneylenders and investment services.

(c) Taxation
1.

General structure and administration of tax on income.

2.

Basis of assessment and the 1.T.I.P. system.

3.

Rules as to residence of taxpayers.

4.

Rules for applying tax on income and deductions, allowances and reliefs
(capital allowances, loss relief and double tax relief in outline only) but not in
relation to groups of companies.

5.

General structure and administration of value added tax system.
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Regulation 7(3).

SCHEDULE 7
EXAMINATION SYLLABUS
Head 5
Accounts

1, Basic book-keeping, including double entry.
2.

Final accounts of an advocate and partnership accounts.

3.

Basic advocate's accounts, i.e. Advocate's Accounts Rules, the Isle of Man
Law Society Investment Business Rules, value added tax, office and client
accountsc").

(n) Amended by S.D. 677/98
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SCHEDULE 8
PART 1
(Application referred to in regulation 10(1))

To the First Deemster
per the Council of the Isle of Man Law Society

I (name)

of (address)

desire to be commissioned to practice as an advocate, solicitor and attorney in the
Island and I declare that (a) I completed a period of (insert number of years) articles on the (date).
(b) During that period I was articled to (insert name of principal).
(c) I have passed the advocates examination in accordance with the Advocates
Admission Regulations 1987.
(d) I have not been convicted of an offence except:(enter details or write "None").
(e) I have not been adjudicated bankrupt nor have I entered into any deed of
arrangement with creditors since entering the articles.

(date)

(signature)
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PART lA
(Application referred to in regulation 10(1))

To the First Deemster
per the Council of the Isle of Man Law Society

I (name)

of (address)

desire to be commissioned to practice as an advocate, solicitor and attorney in the
Island and I declare that (a) I was in full time practice in the Isle of Man as a legal practitioner registered
under the Legal Practitioners Registration Act 1986 for a period of (insert
period) between (insert date) and (insert date).
(b) Between (insert date) and (insert date)

I was -

*employed by/engaged in legal practice under the supervision of
(*delete as appropriate)

(insert name of advocate).
(c) f have passed the advocates examination in accordance with the Advocates
Admission Regulations 1987.
(d) I have not been convicted of an offence except:(enter details or write "None").
(e) I have not been adjudicated bankrupt nor have I entered into any deed of
arrangement with creditors.

(date)

(signature)
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PART 2
(Certificate referred to in regulation 10(1))

, advocate

I (name)

of (business address)

certify that (name) has completed a period of (insert number of years) in articles.
The applicant is a proper person to be commissioned to practice as an advocate.

(date)

(signature)

PART 2A
(Certificate referred to in regulation 10(1))

I (name)

advocate

of (business address)

certify that

1.

(name) was *employed by me/engaged in legal practice under my supervision.
(*delete as appropriate)

2.

He/She is a proper person to be commissioned to practice as an advocate.

(date)

(signature)
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SCHEDULE 9
(Certificate referred to in regulation 10(2))

To the First Deemster

The Council of the isle of Man Law Society has considered the application of
to be commissioned to practice as an advocate, solicitor
and attorney in the island.

The Council is satisfied that the applicant is/is not* qualified to be commissioned by
Your Honour and recommends that the applicant be/not be so commissioned.

(date)

(signature)
for the Council of the Isle of Man Law Society

*If the Council is not satisfied that the applicant is qualified, reasons for that opinion
shall be included.

Given under my hand this 17th day of November 1987

L.A.W. New
Lieutenant Governor

21
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APPENDIX 3:
11th May 2018 – Submission from
Mr Juan Moore, Chief Executive Officer,
Isle of Man Law Society
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THE ISLE OF MAN LAW SOCIETY
The Hall of the Society,
27 Hope Street,
Douglas,
Isle of Man, IM1 I AR.

Please reply to:—
Isle of Man Law Society
27 Hope Street
Douglas
Isle of Man
IM1 1AR

Tel/Fax: (01624) 662910
E-mail: enquiries@iomlawsociety.co.im
Webs ite:www.iomlawsociety.co.i m

Tel: (01624) 662910
[Contact details redacted]

11TH May 2018

The Constitutional and Legal Affairs and Justice Committee
do Mr Roger Phillips
Clerk of Tynwald
Legislative Buildings
Douglas
Isle of Man
IM1 3PW
Dear Sirs
Re:

Response to the Constitutional and Legal Affairs and Justice Committee ("the
Standing Committee")

Following on from the attendance of representatives of the Isle of Man Law Society ("the Law
Society") before the Standing Committee, further questions have been raised for written
answer. These include:

•

Provide some more information about the guidance the Law Society gives to sole
practitioners about handling complaints;

•

Explain in more detail how the disciplinary procedure works in the Litigation and
Breaches Committee;

•

Provide more information about the conciliation service;

•

Submission to the Attorney General regarding the review of registered legal practitioners.

I will address each of these below.

Handling of Complaints

During the course of providing oral evidence to the Standing Committee, questions were raised
regarding the handling of complaints. This covered a wide range of possible issues including a
complaint to the ADT, a referral for conciliation and an internal complaint.
It is a requirement of the Advocates Practice Rules 2001 ("the Practice Rules") (a copy of
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which can be provided if required, the rule book is detailed on the Isle of Law Society's website
and can be found at http://www.iomlawsociety.coim/advocates-handbook/) that all member
firms operate an internal complaints procedure. Pursuant to Clauses 1(d) and (e) of the
Practice Rules:
"(d)

all advocates shall operate an internal complaints procedure, brief details of which shall
be supplied to any client upon request, so that informal complaints by clients can be
dealt with either by an advocate's partner, or if all advocates within a firm are
complained against, by another advocate. The internal complaints procedure shall be
in writing and shall be available free of charge to (1) the Council and (2) any client,
upon request.

(e)

advocates are required to comply with the requirements issued from time to time by the
Council and approved by the Advocates Act Committee as to the content of:terms of business letters; and
(ii)

complaints procedure."

In addition, if a practice wishes to make an application to the Law Society to operate as an
incorporated practice an application must be made to the Council of the Law Society for
approval in accordance with the provisions of the Advocates Incorporated Practice Rules 2007.
Such an application requires completion of a formal application together with the provision of
information which includes (at question 16 of the Application Form) a copy of the internal
complaints procedure.

From time to time, and to ensure that firms are complying with the requirement to operate an
internal complaints procedure a check is made of firms during the visits that are conducted for
AML/CFT purposes. This is not part of the FSA requirements for the purpose of the visit but it
provides a convenient opportunity to check if there has been compliance.

To date there are no examples of any firm not having complied with the provisions of the
Practice Rules.

Insofar as sole practitioners are concerned there is no specific guidance provided on how to
deal with complaints; however, there is already provision within the Practice Rules whereby
informal complaints can be dealt with by another advocate should the complaint cover all
members within a firm. This would apply equally to single member firms and indeed it is the
understanding of Council that single member firms would generally refer complaints to another
practice where necessary to avoid conflict.

In considering the application of the Practice Rules and the ability of the Law Society to ensure
compliance it is also important to note that:
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1)

In any case where a member of the public is concerned about the way in which they can
pursue a complaint, an enquiry may in the first instance be made to the Chief Executive
of the Law Society who will provide details on all of the options that are available.

2)

If there is a concern that a single member firm is unable to deal with a complaint
because of a conflict but referral to the Advocates Disciplinary Tribunal ("ADT") is not
considered appropriate, then the Conciliation Service which is provided by the Law
Society is available.

3)

Guidance is available to members of the public on the Law Society Website setting out
the process to be followed should a client wish to complain about the service that has
been

provided.

The

relevant

link

to

this

guidance

is

http://www.iomlawsociety.co.im/rules-complaints/com plaints/
The provision of the Conciliation Service is dealt with separately; however, in order to
demonstrate the scope of the options that are available, reference can be made to the Law
Society Conciliation Rules 2010 which are available and accessible for all members of the Law
Society and a copy of which are provided herewith.

Litigation and Breaches Committee

The requirement to operate a complaints procedure is governed by the Practice Rules as set
out above. At any time if an advocate's practice fails to comply with this requirement, or indeed
any other requirements of the Practice Rules, the matter may be dealt with by Council. The
procedure that is currently followed is that such matters will be referred in the first instance to
the Litigation and Breaches Committee ("the Committee") which is a Committee of the full
Council. It consists at present of two members of Council together with the Chief Executive
although decisions are taken solely by the two Council members on the Committee. Any
decision is then referred to the full Council as a recommendation and the final decision is that
of the full Council albeit recommendations of the Committee are generally followed.

If at any time the members of the Committee are conflicted because of the nature of the matter
being considered, then a conflict will be declared and another member of Council will sit on the
Committee.

For the avoidance of doubt the Committee sits and considers a wide range of issues
concerning breaches of the Practice Rules, the Advocates Accounts Rules 2008, the Law
Society Byelaws 2000 and the Publicity Rules. The Committee could also, if required, deal with
any complaint about the conduct or behaviour of another member.
During the last 5 years the Litigation and Breaches Committee has met on a number of
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occasions to consider a wide range of issues and has, where appropriate, recommended to the
full Council that a penalty be imposed, a warning be issued or, where it was felt necessary,
recommended that the matter be referred to be determined by the ADT.
The powers of the Committee are wide and are set out with the Byelaws. If Council is satisfied
that a complaint about the conduct or behaviour of a member of the Law Society has been
proved, then it is open to the Committee to recommend to the full Council to either reprimand
the member or impose a fine not exceeding £2,000 and / or make an order for compensation in
a sum not exceeding £1,000 and / or make an order for costs.

Conciliation Service
The Conciliation Rules were approved by Council in May 2010. Following a review of the
operation of conciliation Council advertised for tenders in July 2013 with a view to outsourcing
this service. Council then approved the outsourcing and the appointment of Mr Cochrane, the
current conciliator, in October 2013 with the letter of engagement executed in November 2013.

When a client engages the services of an advocate they will be provided a letter of
engagement, as detailed above. That letter will explain the complaints procedure including
internal complaints, details of the conciliation service, the Advocates Disciplinary Tribunal ("the
ADT") and details of how to request fee notes be assessed. The engagement will also state
that clients can contact the Law Society to discuss any concerns they might have.
There are occasions when the public might raise their complaint direct to the ADT, however in
most cases the public will contact the administrator at the Law Society for assistance in raising
a complaint. The administrator will refer to the letter of engagement they received from their
advocate and which details the complaints procedure and recommend the individual raises a
formal internal complaint. If the complaint has not been dealt with to the satisfaction of the
individual they will be asked to complete a form for an appointment with the conciliator, I have
attached a copy of the form that contains notes of the service for the client together with notes
for the advocate. The administrator will inform the individual that they have the option at any
time during the process to file a complaint with the ADT.
An appointment will then be made with the conciliator who will discuss the matter with the
individual and explain what he can and cannot do. Once the matter has been resolved to the
satisfaction of the individual no further action is taken. To ensure the independence of the
service, the Chief Executive Officer and Council are not involved with the process and are not
provided with details of the complaint that has been raised. If the individual is not satisfied with
the outcome they have the option of raising their grievance with the ADT and again the
administrator will assist them in this process.
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During the Oral evidence the Standing Committee was informed the Law Society wished to
improve and expand on the conciliation service. This process has already commenced when
the conciliator was appointed in 2013 and took over the process from that detailed in the
Conciliation Rules 2010. in the notes for the client it is stated that individuals should not use
the form if the advocate no longer acts for them. The conciliator will now meet with such
individuals and indeed will meet with individuals who were not advised by the advocate at all
but feel they have a genuine grievance. The service, however, is not compulsory and
advocates cannot be made to respond under the scheme.
In order to make further improvements to the conciliation service, Council would like to ensure
that all complaints, if they have not been resolved internally, are directed to the conciliator.
This is not to make the service compulsory but to ensure that the option has been considered
with an initial meeting with the conciliator. Should the matter then ultimately progress to an
ADT complaint, the individual will be able to demonstrate that they had taken all reasonable
steps to resolve their complaint.
Council would also like to see that a regular forum is established to include the Conciliator, the
CEO of the Law Society, a member of Council, a member of the Office of Fair Trade and the
ADT to discuss complaints in general and how they are dealt with. The remit of this group
would not be to discuss individual matters but to see what changes could be made to the whole
system and ensure that all aspects are working well together.

Designated Business
In discussing the regulation of Advocates Council would like to inform the Standing Committee
of the Anti-Money Laundering and Counterfeiting of Terrorism Legislation (AMUCFT) work that
is undertaken by the Law Society. Following the introduction of the Designated Business
(Registration and Oversight) Act 2015, the Law Society, under a delegation agreement with the
Financial Services Authority ("the FSA"), undertook to visit all advocates' practices to ensure
compliance with the AML/CFT legislation. Under that agreement the Law Society undertook to
visit all practices within three years.
Council is pleased to advise that the Law Society is on target to meet that deadline, with all
initial visits due to be completed by the end of May 2018. At the time of its introduction Mr
Attorney wanted to ensure that the Society undertook this role and that advocates were
encouraged to opt to be regulated by the Law Society, which they did. The Law Society is
aware that the FSA will not be in a position to conclude the initial visit programme of all other
designated businesses for some time yet. In addition to this work the Society provides a
support function to its members to assist with AML/CFT matters, runs an annual online training
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course and provides regular updates to members and holds a quarterly coffee morning to run
through any pertinent issues. The FSA has stated that they are pleased with the level of
service the Law Society provides its members. Following the initial visits all practices will be
visited on a risk-based approach, such visit schedule has been agreed with the FSA.

Registered Legal Practitioners
Please find attached a copy of the letter sent to the Attorney General's Chambers on the 4th
July 2016, please note that there is an error on the date of the letter itself. The then President,
Mr Simon Cain, and the Chief Executive Officer met with Mr Attorney in July 2016 to discuss
the report further. At that meeting Mr Attorney said that he wanted to review the comments
made by Moneyval and that he would then meet with the Financial Services Authority with a
view to reviewing the legislation fully.

Further Matters for consideration
The Law Society is represented on a number of Government liaison groups, boards and
committees providing assistance and input on a regular basis. This can often involve preparing
detailed reports such as the Legal Aid Consultation in 2016 to which large proportion of the
members of the Law Society contributed. Indeed, part of the role of the Law Society is to assist
and promote the reform of Law and promote the interests of the public in legal matters.

It is therefore with concern that Council has learnt of the discussions on a Public Defenders
Unit for which not only has the Law Society not been asked to provide any input but moreover
has been refused access to the information that has been gathered. This proposal has
potentially wide-reaching consequences for the public, the criminal bar and the Island's criminal
justice system. The Law Society has serious concerns about being excluded from this work
and reviewing and commenting on the research that is undertaken.
Further, Council has been informed that the Legal Aid Committee is undertaking research into
implementing a Legal Advice Centre, which would move all civil and family legal aid type work
currently offered by advocates in private practice to a Government Department. Again, the Law
Society is not being involved in the consideration of such far reaching policies, which policies
are being developed and decided by the Legal Aid Committee.
Council is also concerned about the lack of legal representation on the Legal Aid Committee.
The changes proposed and implemented by the Legal Aid Committee often have very serious
consequences for access to justice and those advocates providing services to the most
vulnerable members of society. A number of policy decisions have been taken by the Legal
Aid Committee that are ultra vires and which have had a significant impact on the public and
advocates undertaking legal aid work.
Should the Standing Committee wish to invite Council to provide further oral evidence Council
would like to discuss these three areas of major concern in greater detail.
In conclusion it is perhaps also of assistance to have regard to certain provisions of the
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Advocates Act 1995 ("the 1995 Act") which was passed following the publication of the Report
of the Commission of Inquiry into Legal Services in May 1990 (the "Clothier Report"). The 1995
Act was stated to be an Act to repeal and replace with amendments enactments relating to the
Law Society.

The constitution of the Law Society is referred to in section 1 of the 1995 Act. The general
functions of the Society under section 2(1) of the 1995 Act are stated to be to:

"(a)

promote and encourage proper conduct among the members of the legal profession;

(b)

exercise its powers for the purpose of —
(i) preventing illegal, dishonourable, or improper practices by members of the Society;
and
(ii) stopping any such practice as comes to the notice of the Society;

(c)

preserve and maintain the integrity and status of the legal profession;

(d)

promote opportunities for the acquisition and diffusion of legal knowledge;

(e)

institute programmes to encourage the publication of texts relating to and for instruction
of members of the Society and others in the laws of the Island;

(f)

maintain a Law Library for the use of members and others in accordance with bye-laws
under section 13(2)(g);

(g)

assist in and promote the reform of the law;

(h)

provide means for the amicable settlement of professional differences between
members of the legal profession;
promote the interests of the legal profession and the interests of the public in relation to
legal matters."

Section 3 of the 1995 Act further provides as follows:

"(1)

The Society shall have all such powers, rights, and authorities as are reasonably
necessary or expedient for or conducive to the exercise of any of its functions.

(2)

Without prejudice to subsection (1), the Society shall, in addition to any other powers
conferred on it by this or any other Act, have the following powers —

a)

to provide or arrange for the provision of services and facilities for members,
including seminars and educational and training services and facilities;

b)

to publish or arrange for the publication of such periodicals, pamphlets, or other
publications as it may consider of benefit to the public or to advocates in relation to
the practice of the law and the activities of the Society;

c)

to institute prosecutions against advocates or other persons for the breach of any
enactment relating to the practice of the law;
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appoint any
any advocate to perform any work
work or
or services
services for
for the
the Society, or to
d)
d) to appoint
appear before any court, tribunal,
tribunal, or
or other
other body
body in
in any
any of
of the
the foregoing
foregoing matters
matters or
or
in
in any
any other
other matters
matters in
in which
which the
the Society
Society is concerned or interested;

e)
e)

to pay
pay all
allcosts,
costs, witnesses'
witnesses' expenses,
expenses, and
to
andother
other payments
paymentsincidental
incidental to or
connected
connected with any application or
or proceedings
proceedings to which
which the
the Society is a party or at
the hearing of which it is entitled to appear,.
appear;

t)f)

to establish or join
join in
in establishing
establishing any
any body,
body, whether incorporated or
or not
not and
and
whether
whether in
in the
the Island
Islandor
orelsewhere,
elsewhere, for
forthe
thepurpose
purpose of
of the
the exercise
exercise of
of any
any of
of the
the
Society's
Society's functions or powers;
powers;

in combination
combination or
or association
association with,
with, or
orotherwise
otherwise co-operate
co-operate with,
with, any
any person
person
g)
g) to act in
or body,
body, whether incorporated
incorporated or
or not
not and
and whether
whether in
in the
the Island
Island or
or elsewhere,
elsewhere, for
or
the
Society's functions
functions or powers."
the purpose of the exercise of any of the Society's
powers."
The Council of the Law Society operates at all time with these provisions in mind and will where
necessary consider if Rules, Regulations or guidance requires updating or issuing. This review
is something which is currently being undertaken.

Yours faithfully
[Signature: Juan Moore]

Juan Moore BA, FCIS
Chief Executive Officer
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ISLE OF MAN LAW SOCIETY
CONCILIATION RULES 2010
1. The Law Society exercises both Conciliation and Disciplinary functions to
try to resolve disputes between its members and members of the
public/clients.
2. Only in respect of a dispute between two or more members does the
Law Society have any power to impose punishment.
3. In all other cases the powers of the Society are limited to trying to assist
advocates and members of the public/clients in dispute to resolve their
differences on an informal basis without resort to the Advocates'
Disciplinary Tribunal or litigation.
4. The Law Society's Conciliation and Disciplinary functions are delegated
by the Council of the Isle of Man Law Society to its Conciliation
Committee but any disciplinary decision or finding made by that
Committee must be ratified by the full Council of the Isle of Man Law
Society before becoming effective.
5. The Law Society can exercise its Conciliation jurisdiction in respect of
three separate types of matter in each case its powers being to actively
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try to resolve the differences to the satisfaction of both parties using
normal mediation techniques
a) A complaint by one advocate against another where both advocates
concerned agree to the conciliation process
b) A complaint or claim by a member of the public/client against an
advocate
c) A referral of a complaint by the Advocates' Disciplinary Tribunal
6. Complaints under 5 (b) will normally only be dealt with by the Law
Society if the member of the public/client has exhausted the
advocate's own internal complaints procedure and either
a) the advocate has not dealt with the complaint internally adequately
or at all or
b) The advocate has dealt with the complaint but the member of the
public/client is not satisfied with the outcome.
7. Complainants seeking conciliation will be invited to fill out form A
attached to these rules. Upon receipt by the Law Society of form A, a
copy will be sent to the advocate complained of with a request that the
advocate replies within fourteen days The Conciliation Committee will
consider the complaint and the reply and either make recommendations
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to both parties to try and resolve the matter or seek further
information. The Conciliation Committee will seek to review all
documents submitted to it on any occasion and to make
recommendations within fourteen days and expects a complainant and
advocate to try and meet the same time limit whenever action is
requested of them.
8. Upon the request of the advocate or complainant the Conciliation
Committee may extend any time limit for such period as the Conciliation
Committee considers reasonable in all the circumstances.
9. If the Conciliation Committee is of the opinion that conciliation can best
be achieved by a face to face meeting between the advocate and the
client it can invite both to a meeting to try and resolve the dispute. Such
a meeting will be under the chairmanship of a member of the
Conciliation Committee who will set the agenda and use his or her best
endeavours to resolve the dispute.
10. In
in any matter being considered by it the Conciliation Committee may
delegate the matter to one member of the Conciliation Committee to
act as case worker in respect of that matter to try and resolve the
dispute between the parties.
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11.Where the Conciliation Committee or a member of it exercises the
Conciliation jurisdiction, the process remains entirely confidential and
no part of the communication between the parties and the Conciliation
Committee can subsequently be utilised in the course of a formal
complaint or Court proceedings. However where in the opinion of the
Conciliation Committee the matter under consideration gives rise to
concerns about serious professional misconduct on the part of an
Advocate, the Conciliation Committee may recommend to the Council of
the Law Society that such professional misconduct be investigated
entirely afresh and referred to the Advocates' Disciplinary Tribunal.
Where the efforts of the Conciliation Committee result in agreement
between the parties, such agreement will normally be recorded in a
brief memorandum to be signed by the parties, and this may or may not
include confidentiality provisions.
12.This
rule will
will apply
apply where
where the
the matter
matter under
under consideration
consideration by the
12.1- his rule
Conciliation Committee is a complaint pursuant to paragraph 5 (b) of
these Rules and the Conciliation Committee is satisfied that the issue
raised is one of professional misconduct (rather than giving rise to a civil
claim) and the conciliation process has failed to resolve matters to the
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satisfaction of the client or member of the public who has made the
complaint. In such a situation, the Conciliation Committee may call
upon the Advocate against whom the complaint is made to release
his/her file to the Conciliation Committee within 14 days upon loan and
the Conciliation Committee will then investigate the complaint and
make a recommendation as to any follow up action it may consider
appropriate including a referral to the Advocates' Disciplinary Tribunal.
The findings and recommendation of the Conciliation Committee in such
a case will be recorded in writing and will be made available to both
parties for use in any future proceedings relating to the same subject
matter.
13.Where the Conciliation Committee is exercising the Law Society's
Disciplinary function, Law Society 2001 Bye-Law 13 (as
amended/replaced following any change in the Society's Bye-Laws) will
apply. A Complainant Advocate will be invited to submit full details of
the complaint by way of letter. Upon receipt by the Law Society of such
letter, a copy will be sent to the Advocate complained of, with a request
that that Advocate replies by letter within 21 days and provides the Law
Society with the Advocate's file relating to the matter in question on

297

loan. The Conciliation Committee or a member of it will then consider
the complaint and make recommendations to the Council of the Law
Society
14.Any complaint against an Advocate will also be copied to the Senior
Partner (or equivalent) of the relevant firm, whether the jurisdiction
being invoked is that of conciliation or discipline.
15.There will be no charge for the services of the Conciliation Committee
(or a member of it) pursuant to these Rules where the complaint is
purely about professional standards or ethics. However, where the
complaint is under rule 5 (b) and includes a financial claim, or a claim
more appropriate for litigation the committee may offer the
complainant the possibility of referring the matter to an outside
mediator on a fee paying basis and may give the complainant details of
mediat'ors
prepared to
to accept
accept instructions under such circumstances:
mediathrs prepared
subject to no conflict of interest arising, such a mediator may happen to
be a member of the Law Society's Conciliation Committee but will not be
acting in such capacity.
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Adopted by the Isle of Man Law Society Council by resolution this 18th May
2010 with effect from that date.

[Signature redacted]
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ISLE OF MAN LAW SOCIETY CONCILLIATION SCHEME
Complaint Resolution Form A (2)
Instructions for tilling out this form:
Please read "Notes for the Client" on page 3 of this document before completing the form
Unless you have Adobe Professional Stalled on your system, fill out the form by hand, In black ink and sign
Return pages 1 & 2 to the Isle of Men Law Society. 27 Hope Street, Douglas, Isle of Man, IMI 1AR. Keep a copy for your records

A. To the Isle of Man Law Society Concilliation Committee
Hall of the Society
27 Hope Street
Douglas
Isle of Man
IM1 1AR

From:
Your Name:
Address:

Postcode:
Telephone No (Day):

❑

Telephone No (evening).

❑

Mobile No
(Please tick which you would prefer to be used)

B. I request the conciliation service to help me resolve a complaint about the

service I have received from •
Name of Firm:
Firm Reference:
•
I am complaining that

Date of service complained about:

C. Additional information
Please tick as appropriate:
I have used the Internal complaints procedure of the firm of the advocate about whom I am complaining
I am happy for you to deal with my complaint in writing.
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ISLE OF MAN LAW SOCIETY CONCILLIATION SCHEME
Complaint Resolution Form A (2)
C. Additional information continued
Please tick as appropriate:
I would prefer you to arrange a meeting to discuss my complaint
I am happy for you to send this document with accompanying papers to the advocate about whom I am
complaining

I have attached additional papers and they are (please list):

r

ticallwould like you to do to help resolve my complaint:

My ideal outcome would be: (please continue on separate sheet of paper if necessary)

Date:

Signed:
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The Law Society Conciliation Scheme
has been established to assist people
who have a complaint about an
advocate which they wish to resolve
on an informal basis.
The Conciliation Scheme is intended
to deal with matters like poor service or
communications. The Scheme cannot
impose a punishment on an Advocate
and cannot make the Advocate pay
compensation to a complainant. It can
help a complainant and an Advocate
find a resolution which satisfies them
both.
If a person wishes to make a formal
complaint about an advocate's
professional misconduct this should
be done through the Advocates'
Disciplinary Tribunal (see the Law
Society website section 'Complaints'
— 'Advocates Disciplinary Tribunal
Guidance Notes' and 'Advocates
Disciplinary Rules 2009'). The ADT
is a body which is independent of the
Law Society.
If you wish to pursue a claim for
damages arising out of an alleged
breach of contract or negligence then
a civil litigation claim in the Courts is
the appropriate step.
Please note the Isle of Man Law
Society Conciliation Scheme does
not extend to Legal Practitioners,
Legal Executives or Lawyers from
other jurisdictions who are not Manx
Advocates.

this form then please telephone the
Law Society on (01624)662910 and
we can help you.

of Man Law Society cannot
deal with complaints against
Registered Legal Practitioners
or Legal Executives but it may be
appropriate for the Society to get
involved if the complaint is that a
Manx Advocate has not properly
supervised such a person.

How long should you wait for
a reply?

Details of the Advocates'
Disciplinary Tribunal can be found
on the Isle of Man Website www.
iomlawsociety.co .1 m/pdfs/ADTComplaints to the
Guide.pdf
Advocates Disciplinary Tribunal
must be made in writing to:-

• You should normally get a reply in
21 days, but please be patient,
especially if your case is
complicated.
• If you do not hear from the Isle of
Man Law Society within 21 days,
send a brief reminder letter — and
keep a copy yourself.
• The Isle of Man Law Society will
send copy of your complaint to the
Advocate complained about if you
have given us your permission to
do so. The Advocate will be asked
to respond within 14 days or to
advise us if that deadline cannot
be met. The Advocate will be
asked for his or her comments and
explanations and these will usually
be sent directly to you. If you are
unhappy about those comments or
do not feel that the explanation is
adequate please contact us and we
will arrange a meeting to assist you
and the Advocate in resolving the
complaint. The Law Society may
ask the Advocate to provide further
documents or information to assist
in the resolution of your complaint.

The Clerk to the Advocates'
Disciplinary Tribunal,
Crown Division,
Chief Secretary's Office,
Douglas, Telephone 01624
685210.
Please do not use this form
if:
1.) Your complaint is about the
amount of your advocate's bill.
Talk directly to your advocate there are very short time limits to
challenge an advocate's bill, and
there are specific procedures to
follow.
See the leaflet "Are your
Advocate's Charges Fair and
Reasonable?"
2.) The advocate has said that he will
not act for you anymore

When should you use this
form?
• If you have a complaint about the
way your advocate is dealing with
or has dealt with your case and
you have been unable/unwilling to
resolve the matter using the firm's
internal complaints procedure.
• If you have a complaint about an
advocate but you are not a client
you may still use this form.
• This form is designed to help you
to put your complaint as clearly as
possible.
• Your complaint must be in writing
but if you have difficulty completing

What you should do if you
cannot resolve the complaint:
If you:
a.) Do not receive a detailed reply
from the Law Society after a
reasonable time (say 14 days); or
b.) find that you cannot resolve the
problems through the conciliation
procedure;
c.) If you wish to do so at any time
you can make a formal complaint
to the Advocates' Disciplinary
Tribunal. Please note that
the Advocates' Disciplinary
Tribunal can also deal with
complaints against Registered
Legal Practitioners. The Isle
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What should you do on
receipt of a copy of this form
or other copy complaint from
the Law Society:
1.) Acknowledge receipt to the Law
Society immediately.
2.)Send the Law society a reply to the
complaint within 14 days of receiving
it from us. If you have replied directly
to the complainant at the request of
the Law Society, please send us a
copy of that reply.
3.) if you need extra time ask for it
immediately and give good reason.
• Make sure you comply with
that deadline.
• Note the clients expectations
and consider whether they are
reasonable. It is important to deal
with the complaint as objectively
as possible.
• If the client has asked for a
meeting respect that preference
and try to arrange one.
• It is recommended that you
open a complaint file and keep a
record of every step taken towards
resolution of the complaint.
• Keep in mind that a quick
solution to a complaint is inevitably
the most satisfactory and cost
effective solution for you.

What will happen if you do
not reply promptly.
If you do not reply promptly it should
be remembered that:
• A person may make a formal
complaint to the Advocates'
Disciplinary Tribunal at any time.
• Additionally, if the Conciliation
Committee feels that any matter
under consideration gives rise to
concerns about serious professional
misconduct on the part of an
Advocate the Conciliation Committee
may recommend to the Council of the
Law Society that such misconduct
be investigated (Rule11 Conciliation
Rules 2010)
What will happen if you do
not resolve the complaint.
• The Law Society recognises that
not all complaints can be resolved
directly between advocate and
complainant. Once the matter has
been referred to us and you have tried
but been unable to find a solution we
shall assist by mediating between
the parties in correspondence and by
round the table meetings.

they should not have raised their
complaint. Clients may have simply
misunderstood something or been
confused. Remember that this is
a communication issue that you
need to address and to which this
complaint has alerted you.
• Respond in writing, even after a
meeting.

3.) Advantages for you in
dealing with this:
• Resolving complaints benefits
everyone.
• You are likely to preserve goodwill
and have a satisfied client again.
• It is the cheapest and quickest
way to solve problems.
• Learning from complaints will help
improve your business.
•It reduces the likelihood of a referral
to the Advocates' Disciplinary
Tribunal.

1.) Resolving a Complaint:
• Explain what is happening to the
client at every stage.
• Give reasons for any delay.
• Apologise if you have caused a
problem.

Complaints should be dealt
with between advocates
and clients in the first
instance, using your internal
complaints procedure but
once your complaint has been
registered with the Isle of
Man Law Society Conciliation
scheme :• we will seek to assist in resolution if
direct advocate/client communication
is unsuccessful

• Agree what action you will take with
your client and carry it out.
• If appropriate, make a reduction in
any bill delivered or a concession on
any future bill.
• Offer compensation if appropriate.
2.) If you are not at fault:
• Give a full explanation of the
matter.
• Address each issue that has been
raised.
• Keep your explanations objective
and do not make the client feel that
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THE ISLE OF MAN LAW SOCIETY
oCtlie
The Hall or
the Society,
27 Hope Street,
Douglas,
&Man,
Isle of
Man,EMI
IM I 1AR.
I AR.

Please reply
Please
reply ro:to:Isle of Man Law Society
27 Hope Street
Douglas
Isle of Man
IM1 lAR

Tel/Fax: (01624)
(01624) 662910
TeliFax:
E-mail: enquiries@iomlawsociety.co.im
enquiries@ionilawsociely.eo.im
Website:www.iornlaws.ociety.eo.im
Website:www.iomlawsociety.eo.im

Tel: (01624) 662910

[Contact details redacted]

41h July 2017
et
burgh
Walter Wannen
Wannenburgh
Attorney General's Chambers
VI Floor St Mary's Court
3rd
Hill Street
Douglas
IM1 11EU
EU
IM1

Dear Walter,
Re: Registered Legal Practitioners Legislation
Further to our recent meeting I can advise that we have now received a number of responses
to the consultation on the Registered Legal Practitioners legislation. Whilst Council have not
yet considered the responses, they are due to met on Thursday to discuss. I should like you to
be aware of the responses which I have attached for your review. I expect to receive at least
two more responses shortly which I shall also forward on to you.
I have raised the other points we discussed in my report to Council and I will provide you with
an update shortly.
Yours sincerely,

[Signature: Juan Moore]

Juan Moore
Chief Executive Officer

305

Please note that the responses referred to in the letter dated 4th July 2017 have not been
reproduced in this report. The full submission is available for inspection in the Tynwald Library upon
request.
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APPENDIX 4:
30th October 2018 – Submission from
Mr Juan Moore, Chief Executive Officer,
Isle of Man Law Society
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THE ISLE OF MAN LAW SOCIETY
Please reply to:—

The Hall of the Society,
27 [-lope Street,
Douglas,
Isle of Man. IMI 1AR.

Isle of Man Law Society
27 Hope Street
Douglas
Isle of Man
IM1 1AR

Tel/Fax: (01624) 662910
E-mail: cnquiries@iomlawsocicty.co.im
Vv'ebsite:WNW. i OMlawsocietyco.im

Tel: (01624) 662910
[Contact details redacted]

30 October 2018

The Constitutional and Legal Affairs and Justice Committee
do Mr Roger Phillips
Clerk of Tynwald
Legislative Buildings
Douglas
Isle of Man
IM1 3PW

Dear Sirs.

Re:

Legal Services — Call for evidence

Thank you for inviting the Isle of Man Law Society ("the Law Society") to submit a report on legal
services on the Isle of Man.
Following on from the previous submissions by the Law Society in writing on the 9th March 2018
and 11 May 2018, and orally on the 23 April 2018, to the Constitutional and Legal Affairs Justice
Committee ("the Committee") further questions have raised and this note is aimed at addressing
the following:
1.

2.

3.

LEGAL BACKGROUND:
Describe the extent to which the Isle of Man legal system is distinct from the one in
England and Wales, highlighting the structural and procedural differences as well as
differences in substantive law.
0
To what extent is there a need for a separate Manx bar?
How many practitioners are active: split between local "High street" and commercial work
(broken down by (a) Manx advocates and (b) Registered Legal Practitioners)?
GOVERNANCE
What reforms are planned/required to the system of governance of the Law Society?
Is there over reliance on unpaid members of the profession, who act on a voluntary
basis?
LAW SOCIETY AS REGULATOR AND PROFESSIONAL REPRESENTATIVE BODY.
To what extent is the absence of independent regulatory and representative bodies a
hindrance in the commercial development of the profession and against public interest?
1
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4.

5.

6.

7.

Is regulatory independence from the Law Society a key principle and a matter of public
confidence?
What changes, if any, should be made to the powers/responsibilities of the Law Society?
SOCIAL NEEDS OF THE ISLAND
Does the present system for providing legal services satisfy the social needs of the
Island?
Crime — what is the Law Society's view of (a) the Public Defender proposals;
o
and (b) provision for Youth Justice?
Family (what progress has been made with encouraging mediation?);
o
Other areas: is the level of service appropriate; what other reforms would the
o
Law Society like to see?
Legal Aid provision: is this adequate? To what extent is there a noticeable rise
o
in the number of litigants in person? Should Tribunal work be covered? If so,
why?
What other sources of independent and free/low cost advice are available
o
outside the legal profession?
o
How much pro bono work is undertaken?
BUSINESS NEEDS OF THE ISLAND
Does the present system for providing legal services satisfy the business needs of the
Island?
Modernisation/digitisation; is the courts system competitive?
o
Is the volume of commercial litigation declining? If so, why?
o
o
Is the collection of data in relation to court cases adequate?
MAINTENANCE OF STANDARDS: GENERAL STANDARDS OF COMPETENCE
AND SERVICE
Confidence in advocates: how would the Law Society rate the public confidence in
Advocates? Please give supporting evidence.
What problems are there with the current system for handling complaints?
•
Advocates Disciplinary Tribunal: what changes to the ADT would the Law
Society recommend?
QUALIFYING AS AN ADVOCATE: HOW TO QUALIFY AS AN ADVOCATE ON THE
ISLE OF MAN
What Tuition is available? Please describe:
the system for setting and assessing the qualifying examinations;
o
o
how the syllabus is organized; and
what teaching materials and study support are available.
o
Training Contracts: how are they run? How are they obtained?
Does the system of training contracts and Manx bar examinations raise
•
difficulties abut diversity in recruitment?
Requirements for practising advocates: should a system of CPD be introduced?
What reforms are required to the system of registering non-Manx practising lawyers?
What reforms are required to the system of licensing temporary advocates?
What is the justification for restricting the use of such lawyers?
o

Given the wide and varied subjects that the Committee has raised and in view of the short
timeframe in which to provide a response, members of the Council of the Law Society ("Council")
have spent a considerable amount of time in conducting their own research to answer the various
questions raised. There is a degree of crossover in answering the questions as well as answering
the other issues which the Committee has raised and there may, therefore, be a degree of
duplication.
The starting point is to review the previous written submissions made by the Law Society which
for the most part address these issues. The submission dated the 9,1% March 20018 is attached
at Appendix 1 and the submissions of the 11,h May 2018 are attached at Appendix 2 and 3
(collectively "the Previous submissions"). An extract of the SAVE initiative is attached at
2
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Appendix 4 and a speech by His Honour Deemster Corlett, First Deemster and Master of the
Rolls is attached at Appendix 5.
1.

Legal Background

The Isle of Man is not part of the United Kingdom and retains its own autonomy to pass legislation
through Tynwald, govern the execution of Manx laws through its executive, the Isle of Man
Government, and interpret and apply its laws through its independent courts, the Isle of Man
Courts of Justice, the function of which is aided and facilitated by an independent regulated bar,
with its professional body being the Society. The Society sees the very existence and history of
the Isle of Man legislature, governing the Isle of Man with its unique and independent laws, rules
and regulations, as necessitating a competent and resourced judiciary and courts system to
interpret such laws for the benefit of the Isle of Man people and society. To bring about this
outcome, a professional bar, resourced with the knowledge of the laws and processes of the
Manx legislature and Courts system, and regulated to ensure that end for the Manx people, is a
necessity. The Society would refer the Committee to the original regulating statute of the Isle of
Man, Attorneys Fees Act 1763, and notes that the mischief remedied by its imposition was the
liberty of"Attornies therein, although altogether unqualified, to the great trouble and perplexity of
the Courts". It is unclear to the Society the extent of the suggestion of the question as to the
need for a separate Manx Bar, and clarity would be appreciated; but, as a general statement, the
importance of an independent regulated Manx Bar is the provision of competent and informed
Advocates for the Isle of Man society and the wider international business community, attaining
the professional standards to practise Manx law in the Isle of Man.
The Isle of Man legal system
As identified by the European Court of Human Rights in Tyrer v. United Kingdom the "Isle of Man
is not a part of the United Kingdom but a dependency of the Crown with its own government,
legislature and courts and its own administrative, fiscal and legal systems"'.
In the constitution of the governance institutions of the Isle of Man, Lord Lisvane recognised in
his Review of the Functioning of Tynwald that there is manifest "a complete separation of powers
between the Judiciary, and the Parliamentary and Executive functions"2.

Tyrer-v- United Kingdom 1978-80 MLR 13 (Eur. ct. H.R.), page 20.
Lord Lisvane KCB, DL. Review of the Functioning of Tynwald. (2016) GD No.2016/0047,
page 10

1

2

3
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The Manx legal system is considered to have originally been based upon Scandinavian models,
albeit with some Celtic characteristics3. Since that time, the Island's proximity to the adjacent
isles saw influence from Scots and English law4.

It was stated by Deemster Thomas Moore in 1791 that the "Isle of Man hath; from time
immemorial, been governed by its own laws"5. Lieutenant Governor Shaw further recognised
the history of the Manx autonomy in 1761, stating:

Kinvig R.H., The Isle of Man. A Social, Cultural and Political History, (Liverpool) 1975,
Chapter 5
4 P.Edge Manx Public Law Pg 273
5 Report of HM Commissioners of Enquiry 1792, Part 3 (The Constitution of the Isle of Man), Pg
70
4
3
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"Yet in respect to government and laws, the Manks appear, in all ages, to have been a distinct
people, and in some degree an independent, or not annexed to any other kingdom... The people,
however beyond all written record, have clearly within, claimed and enjoyed the right and
privilege of being governed and regulated by laws of their own making, or consented to by
themselves, or by their constitutional representatives. "6
The independence of the Isle of Man to dictate its own governance was impacted by the
Parliamentary Act of Revestment dated 1765. This Act vested a legal entity - the Lordship of the
Isle of Man - in a natural person - the then British Sovereign and his heirs. The Act of Revestment
could have had a much greater constitutional impact for the Isle of Man:
In 1765 it was thought by many that the ancient kingdom of Man would soon come to an end.
Indeed there was a proposal that the Island be annexed to England and joined to the county of
Cumberland. However as we all know the fears of Manx pessimists in 1765 were not justified. ''
In fact, the Act of Revestment made no radical alteration to the constitutional position of the Isle
of Man°. The Staff of Government Division in the case of In re CB Radio Distributors Limited
reviewed the constitutional arrangements which existed between the Isle of Man and the UK,
referring to the legal opinion of Sir James Gell (1876), which summarised the position after the
Act of Revestment as follows:
"That the legislative power in the Island prior to 1765 was exercised by the kings (later Lords) in
conjunction with the other estates without any reference to the Crown of England, that since 1765
the first estate in the Manx legislature has been the sovereign of England but that the Island had
otherwise been governed as before 1765. The conclusion of Sir James Gel!, namely that
Tynwald was competent to legislate for the Island and in particular in respect of the Bishopric,
was then accepted by the English law officers, and has continued to be accepted by successive
United Kingdom governments ever since. Since 1876 the United Kingdom Parliament and
Tynwald have both continued to legislate for the Island but the course of dealings between the
successive governments of the United Kingdom and the Isle of Man has resulted broadly in
Tynwald legislating for the internal affairs of the Island and Parliament legislating for defence and
foreign affairs, including all matters affecting the relations of the Island with others. "9
The question of the sovereignty of the Westminster Parliament vis a vis Tynwald was addressed
in the The Kilbrandon Commission report of 1972 ("Kilbrandon Report"). The Kilbrandon Report
identified the established relationship as:
"The Islands (n reference to the Isle of Man and the Channel Islands) are not represented in
Parliament. Acts of Parliament do not extend to them automatically, but only if they expressly
apply to the Islands or to all your Majesty's dominions or do so by necessary implications...
Parliament does not legislate for the Islands without their consent in matters of taxation or other
matters of parsley domestic concern. "10
The Kilbrandon Report went on to conclude, giving definition to the convention of the Westminster
Parliament, the instances when it would be appropriate for the Westminster Parliament to
legislate in the Isle of Man' l. The matters were identified as defence, matters of common concern
to British people throughout the world, the international responsibilities of the United Kingdom,
the interests of the Isle of Man, and when it is in the domestic interests of the United Kingdom.
6 Ibid. Pg 274
7 David Doyle's Note on the Constitution of the Isle of Man, paragraph 7.18 — thought to be

from an address of former First Deemster William Cain, at the time Attorney General.
Peter Edge, Manx Public Law, pg 9
9 In re CB Radio Distributors Limited 1981-83 MLR 381 pg 395-396
10 Paragraph 1362, The Kilbrandon Commission report of 1972
" Paragaph 1513, The Kilbrandon Commission report of 1972
5
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Therefore, the convention is that the Westminster Parliament will not legislate for the Isle of Man
outside of these areas.

The convention has received further definition in a memorandum of understanding signed on 1
May 2007 by Secretary of State Rt Hon Lord Falconer of Thoroton QC and Chief Minister
Honourable Tony Brown. The keys points of the framework are the following:"The UK has no democratic accountability in and for the Isle of Man which is governed by its own
democratically elected assembly".
"The UK will not act internationally on behalf of the Isle of Man without prior consultation'.
"The Isle of Man has an international identity which is different from that of the UK".
The Sources of the Law of the Isle of Man.
Historically, the law of the Isle of Man was defined by Manx customary law, being written
declarations / statements of the law persisting at a particular time but not conceived by a
legislative process; and Breast Law, being declarations / decisions of the deemsters. With the
pronouncement of Tynwald as the legislative assembly of the Isle of Man, it took prominence in
the provision of the law of the Isle of Man, being said to "may make, restrain, abrogate or revive
any insular law, and all mischiefs and remedies are within [its] reach"12. Therefore, Tynwald, as
the Isle of Man legislature, is the primary source of the law of the Isle of Man.
While Tynwald has the capacity to pass its own legislation, it has and does look to the legislation
passed by the Parliament in Westminster to inform the framing and detail of such legislation.
However, as indicated by former First Deemster in respect of the Isle of Man Court looking to the
wider global World for appropriate precedent (see 2.14 below), Tynwald has looked for influence
from the legislation of other nations to inform and frame the laws that it carries. For example, in
respect of Manx company law, the Isle of Man Companies Act 2006, a statute that markedly
developed the company regime of the Isle of Man, was based upon the BVI Business Companies
Act, 2004. The Isle of Man Act bears no resemblance to the similarly named Companies Act
2006 of the Westminster Parliament. A further example if the Isle of Man Companies Act 1968
which was based upon Irish legislation.
Similarly to England & Wales, the Isle of Man legal system is based on a concept of precedent.
Beyond Tynwald, the Isle of Man Court of Justice is a source of Manx law in its function to
develops the understanding and interpretation of Tynwald's statutory law.
The European Court of Justice decision in Department of Health and Social Security v. Barr and
Montrose Holdings Limited13identified that:
"The Isle of Man has its OW11 administrative, fiscal and legal systems and its own courts of law.
Final appeal from Manx courts lies to the Judicial Committee of the Privy Council, which sits in
London. The membership of the Judicial Committee includes the Lord Chancellor and all Lords
of Appeal in Ordinary, who normally sit in the House of Lords. However, when hearing appeals
from the Isle of Man, the Judicial Committee sits as a Manx court, not as a United Kingdom
court. "2

Johnson J., Jurisprudence of the Isle of Man, [Edinburgh] (1811) 19.
Department of Health and Social Security v. Barr and Montrose Holdings Limited 1990 - 92
MLR 243 (ECJ)
6
12
13
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The structure of the Courts of Justice of the Isle of Man is as follows:
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The structure of the Courts of England & Wales is as follows:
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Otherwise than the informal connection to the Courts of England & Wales through the Judicial
Committee of the Privy Council, the Isle of Man Courts of Justice does receive influence and
guidance from the decisions of the Courts of England & Wales; however, it is not bound by these
decisions. The authority for this position was the Privy Council judgment, on appeal from the Isle
of Man, in Re Frankland and Moore":

14

in Re Frankland and Moore [1987] A.C. 576 (PC) at pg 593
8
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"Decisions of English courts, particularly decisions of the House of Lords and the Court of Appeal
in England, are not binding on Manx courts, but they are of high persuasive authority, as was
correctly pointed out by Glidewell, J. A. in giving the judgment of the Staff of Government (Criminal
Jurisdiction). Such decisions should generally be followed unless there is some provision to the
contrary in a Manx statute or there is some clear decision of a Manx court to the contrary, or,
exceptionally, there is some local condition which would give good reason for not following the
particular English decision."

The influence of the law of England & Wales on the Isle of Man has not been historically accepted
as automatic. In Bold v Roper", Deemster Heywood stated the following on the matter:
71 am] bound to . .. administer justice according to the law of the land, although I shall always
look to precedents and authorities from the English law, as guides in doubtful cases".

Further to this view, it is stated in Ramsey B Moore's book "The Isle of Man and International
Lewis:
"English decisions have always been accepted in the Isle of Man in the absence of local laws to
the contrary, to the great advantage and uniformity of legal practice. But the Manx Courts have
never felt themselves bound to slavishly adhere to these principles, and in more than once case
the late Sir James Gell stated that the Manx law was on certain points akin more to Scottish law
than to English".
It has been indicated that the influence of the law of England & Wales was as a result of a failure
to locate relevant Manx decisions17. Thus, historically, the poor availability of Manx precedents
encouraged adoption of English decisions. In the contemporary field, with the introduction of the
Manx Law Reports, and, more recently, the wealth of reported judgments on www.iudgments.im,
the Manx judiciary, Bar, and public at large have access to the decisions of the Manx Courts that
provide for the precedent and understanding of the Manx law.
As indicated, Tynwald has the competency to pass laws for the insular governance of the Isle of
Man (see 2.1 above). As indicated (see 2.2 above), the statutory law has historically undergone
influence from the laws passed in the Westminster Parliament. That having been said, this does
not represent a general rule, and the laws that govern that Isle of Man, and the Court of Justice
in the Isle of Man vested with interpreting the law, will not blindly follow a precedent from England
& Wales in the framing of the statutory law and the judicial interpretation thereof. As identified in
the Appeal Division in the Manx case of The Spirit of Montpelier Limited (in liquidation)", it was
stated:
"The decisions of the Manx courts in Dominator, Howell, Caldwell-Camp, Hamblett and others
are testament to the ability of the courts of this jurisdiction to formulate its own law in a way which
is considered most appropriate for the "needs, requirements and interests" of the inhabitants of
the Island and the wider international community of which the Island is a part."
Developing that point, former First Deemster David Doyle in the judgment in Nightingale" stated:
"Nowadays in addition to having regard to English law we also feel free to gain assistance from
other leading jurisdictions in the common law world. In this way we continue to develop our own
Bold v Roper (1822) Mona's Herald 24 August
R.Moore, The Isle of Man and International Law, (1926) at pg 40
17 P. Edge, Manx Law Reports, Pg 94
10 (18 June 2015) at paragraph 62
19 Nightingale (judgment of 28 March 2011) at paragraph 19
15
16

,
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local jurisprudence to suit our own local needs whilst respecting and being informed by the
international development of the law common law in other jurisdictions worldwide."
In Bitel v Kyrgyz Mobil and Others2° it was stated, in reference to Manx law and to precedents
from other jurisdictions:
"529. Counsel have referred to authorities from various jurisdictions including the Isle of Man,
England and Wales, Jersey, Guernsey, the United States of America, Australia, Canada and the
British Virgin Islands. In such circumstances it may be of some assistance to set out the Manx
law position in relation to precedents from other jurisdictions."
"530. If a point of law is covered by local Isle of Man authority especially if that authority is from
the Appeal Division or the Privy Council dealing with an appeal from the Isle of Man then it is to
that authority which the court should turn in the first instance."

"531.If however there is no local binding authority then it is appropriate for counsel and the court
to look beyond local frontiers."
The contemporary position was summarised by former First Deemster David Doyle in a note to
the conference on the future of the Judicial Committee of the Privy Council, where it was stated21:
"Manx law does not automatically follow and is not identical to English law. There are separate
Acts of Tynwald. Manx customary and common law has developed taking into account local
conditions, the needs of the Isle of Man and the developments in other common law jurisdictions."
The Role I Function of the Isle of Man Advocate.
The unique nature of the Isle of Man Advocate, vis a vis lawyers from England & Wales was
described in the case of R v Glover22:
"...England there is a distinction between a barrister and a solicitor. In the Isle of Man we have a
fused profession. Advocates undertake the type of work which is undertaken by solicitors and
barristers in England and Wales. In my judgment advocates are plainly officers of the court. The
First Deemster issues an advocate's commission pursuant to section 15 of the Advocates Act
1995. Regulation 10(2) of the Advocates Admission Regulations 1987 refers to the Council of
the Isle of Man Law Society forwarding an application form and certificate to the First Deemster
together with a certificate in the form contained in Schedule 9. Schedule 9 refers to the Council
of the Isle of Man Law Society considering the application of an individual "to be commissioned
to practice as an advocate, solicitor and attorney in the Island". The advocate takes an oath that
he will "truly and honestly demean [himself] in the practice and knowledge of an Advocate to the
best of [his] ability". Advocates are officers of the High Court of Justice of the Isle of Man and
officers of the Court of General Gaol Delivery and as such both courts have jurisdiction over
them".
The first attempt to regulate the Manx law profession was with the passing of the Attorneys Fees
Act 1763, where in it was stated:
"Whereas much litigiousness and contentions are fomented and carried on by several ignorant
and evil-minded persons, who provoke lawsuits and pretend to practise as Attornies therein,
although altogether unqualified, to the great trouble and perplexity of the Courts ... and also to
the great inconveniency and detriment of the public. "23
2°

Bitel v Kyrgyz Mobil and Others (Chancery Division, CA 2006/7, unreported), paragraph 529
v CD (30 June 2016) CHP 2016/7

21 See pare 63 of the judgment in AB
22 R v Glover (2006) CRIM 2004 37
23

Attorneys Fees Act 1763 s.11
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The regulation of the profession has developed to ensure of the proper and efficient
administration of justice, by persons suitably qualified and regulated by the Society. Rule 19(1)
of the Advocates' Practice Rules 2001 provides that:
'Advocates have an overriding duty to the Court to ensure, in the public interest, that the proper
and efficient administration of justice is achieved; they must assist the Court in justice and must
not deceive or knowingly or recklessly mislead the Court".
In respect of the profession generally and the function and role of the Society, section 2 of the
Advocates Act 1995 obligates the Society in terms of the following:
General functions of the Society
(1) The general functions of the Society shall be to —
(a) promote and encourage proper conduct among the members of the legal profession;
(b) exercise its powers for the purpose of —
(i) preventing illegal, dishonourable, or improper practices by members of the Society; and
(ii) stopping any such practice as comes to the notice of the Society;
(c) preserve and maintain the integrity and status of the legal profession;
(d) promote opportunities for the acquisition and diffusion of legal knowledge;
(e) institute programmes to encourage the publication of texts relating to and for instruction of
members of the Society and others in the laws of the Island;
(f) maintain a Law Library for the use of members and others in accordance with bye-laws under
section 13(2)(g);
(g) assist in and promote the reform of the law;
(h) provide means for the amicable settlement of professional differences between members of
the legal profession;
(i) promote the interests of the legal profession and the interests of the public in relation to legal
matters.
The justification for continued existence and maintenance of an independent Manx Bar was
developed by former First Deemster David Doyle in Appleby v The Law Society24, where it was
identified that "Independent advocates providing properly insured legal services are important to
the maintenance of the rule of law in a civilised society". Deemster Doyle went on to say:
'We also need to remind ourselves that it is important to the future of the independent Manx legal
profession and indeed the Island generally that all members of the Society try to work positively
together for the general good of the Society and the Island. Sometimes if you are a member of a
society you have to do something which you may perceive is not in your own personal interests
and which may impact adversely upon you financially but is necessary for the greater good of
the society of which you are a member and the interests of the public which the society serves.
All members of the legal profession must on occasions put the interests of the legal profession
24

Appleby (Isle of Man) LLC v The Law Society (21 March 2014) LSA 2013 0002
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as a whole and indeed the interests of the public over and above their own perceived personal
interests."
It has been expressed elsewhere the duties owed by advocates in their role in the expeditious
administration of justice and upholding the rule of law25:
The administration of justice is crucially dependent on competent and well prepared advocates.
Sir Owen Dixon memorably summarized the duty of counsel. He said: To be a good lawyer is
difficult. To master the law is impossible. But I should have thought that the first rule of conduct
for counsel, the first and paramount ethical rule, was to do his best to acquire such a knowledge
of the law that he really knows what he is doing when he stands between his client and the court
... That duty counsel owes to his client and to the court. In a criminal case a trial judge is entitled
to well prepared submissions from both counsel for the prosecution and defence. In some
quarters of the Bar it is apparently still thought acceptable for defence counsel to adopt the
strategy of saying let us leave it to the judge, if he errs we have a ground of appeal". In my view
that is unacceptable conduct. For my part there is a general duty not only on counsel for the
prosecution but also on defence counsel to raise any pertinent issues of substantive law or
procedure with the trial judge in the absence of the jury so that, if possible, justice in accordance
with law can be done at the trial"

Therefore, Isle of Man Advocates undertake a fundamental function in the administration of
justice in the Isle of Man. Advocates are under a duty to inform themselves of the law and to
assist the Isle of Man Court. In circumstances where the Isle of Man jurisdiction is governed by
an independent legislature and holds independent Courts, both distinct from those of England &
Wales and other court systems worldwide, the Isle of Man must have a legal profession that is
regulated to conform to stands of professionalism and knowledge that is sufficient to ensure the
continued achievement of the overriding object of the expeditious administration of justice in the
Isle of Man.
The Society's opinion as to the need for a separate Manx Bar
The Society would refer the Committee to the foregoing and summarises the position as follows:
(1) The Isle of Man has a distinct legislature and Court system from that of England & Wales (and
elsewhere); (2) Although the laws and judicial interpretation of the Westminster Parliament and
the Courts of England & Wales can and has informed the detail and interpretation of the laws of
the Isle of Man, this is not a general rule and the legal system of the Isle of Man is distinct from
the legal system of England and Wales (and elsewhere); and, (3) In view of the unique legal
system and sources of law for the Isle of Man, an independent Manx Bar must be maintained
and resourced to ensure the efficient and expeditious administration of justice for the Manx
people.
The Society refers the Committee to the Page 5, Inquiry into Legal Services ("Clothier Report")26,
and specifically the following extracts:
"1.1 The Isle of Man is an ancient kingdom and its legislature, courts and legal systems all have
their origins in the period of Viking rule. Although over the last two hundred years the influence
of English law has resulted in in considerable convergence of the English and Manx legal
systems, many important differences remain, partly for historical reasons (for example in the land
law which originated in the Viking period), and partly as the result of independent development
to suit the Island's special needs."
"1.2 We have considered the fundamental question of whether the separate and distinctive
character of Manx law is something deserving of preservation. Clearly a strong emotional
25
26
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argument for its preservation is to be found in the Island's history and in the strong sense of
independence of the Manx people."
"1.3 But from the evidence presented to us, and from our own observations and opinions, we
consider that there are also compelling practical arguments. A country which has had its own
legislative and legal system for hundreds of years would face considerable upheaval in
abandoning that system and adopting the legal and judicial structure of England and Wales,
much of which would be unnecessary and indeed inappropriate. Moreover any future laws
passed in that other country would have to be adopted in their entirety, or a new divergence
would begin immediately."
"1.4 In addition to the disadvantages of abandoning the Manx system, we have identified
numerous positive advantages to the Island in its preservation. The Island's status as a financial
centre and its consequent prosperity obviously depend on the Island's revenue laws and the
Government's policy of encouraging the rapidly expanding financial sector. The land law of the
Island, with its system of compulsory registration of deeds, which has developed independently
of England and from very different origins, although now in need of modernisation, has clearly
served the Island well. Constitutional, Administrative, Fiscal, Planning, Landlord and Tenant,
Gaming and Company law are all areas in which Manx statute law differs in varying degrees from
the statute law of England, and those differences reflect the special needs of the Island's
community. The Courts system and Court procedures differ substantially from those of England,
again in accordance with the needs of a small independent community "
"1.5 Where it has been convenient to do so in areas such as Contract, Tort, Commercial Law
and Family Law, the law of England and Wales has been adopted but always with whatever
modification are necessary to suit local requirements. The freedom to review legislation of other
countries and to select and extract only those parts considered appropriate to the Island's needs,
after noting the success or otherwise of that legislation elsewhere, is obviously a great
advantage."
"We therefore consider that it is in the Island's best interests to preserve the distinctive character
of its legal system."
Further to the conclusions of the Clothier Report, the Society refers the Committee to the Report
of the Legal Services Commission 200027, and specifically the following extracts:
"8.2. a Legal Practitioner wishes to become an advocate, he must complete two years' articles
and pass the Manx Advocates Examination. It has been contended by the English Law Society
that its members should automatically qualify as Manx advocates on a reciprocal basis, given
that Manx advocates with two years practical legal experience qualify as solicitors in England
without the need to be articled or to pass an examination there."
"8.3. We did not consider this contention for reciprocity was sustainable. Manx advocates must,
before entering articles, already hold the qualifications necessary to train as a solicitor or barrister
in England. Their articles and examinations in the Isle of Man teach and test them in Manx law
which, contrary to the view of the English Law Society, differs in many areas from English law.
The reputation of the Isle of Man, a small jurisdiction dependent to a great extent on financial
services, could suffer damage to its reputation by persons without the necessary knowledge or
experience holding themselves out as authorities on Manx law. The effect on the Isle of Man of
such reciprocity would be disproportionate to that on the much larger jurisdiction of England and
Wales."

27 Report of the Legal Services Commission 2000, published by the Council of Ministers
(February 2001).
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Since the conclusions of the Report of the Legal Services Commission at 5.3, the Solicitors
Regulation Authority of the United Kingdom has amended its regulations so that a Manx
Advocate cannot be accepted onto the Solicitors Roll in the United Kingdom without first having
undertaken the Qualified Lawyers Transfer Scheme. This further illustrates the distinction
between the Manx Bar and the Solicitors Roll and the Bar of England & Wales.
"The Land of Home Rule"28 by Lieutenant Governor Spencer Walpole referred to the prospect of
the Isle of Man being absorbed into the United Kingdom:
"while no clear advantage would ensure to the United Kingdom from such a change, the Island
itself would suffer a distinct loss, since it would be subjected to higher taxation, would be deprived
of its own individuality, and would lose the right of managing its own concerns in its own way,
which is perhaps the highest privilege which any community can obtain"
In respect of the suggestion of the dilution of the regulation of the law profession in the Isle of
Man and the continued maintenance of an independent Manx Bar vis a vis legal professionals of
England & Wales, the Society would endorse Spencer Walpole's observations. To ensure the
continued integrity of the rule of law in the Isle of Man and the Island's external appearance as a
well-regulated jurisdiction, it must ensure that there is a thriving, competent, and well-regulated
independent bar furnishing the needs of the Isle of Man society and the wider international
community doing business in the Isle of Man.
In respect of the regulation and good governance of the profession in the Isle of Man, the
suggestion of the liberalisation of the profession as to allow for non-Manx Advocates to practise
at the Manx Bar and in the Manx Courts, would raise questions about what constitutional and
regulatory oversight would govern the system so to ensure the standards of knowledge,
competency, integrity, and professionalism achieved by the Society and at the Manx Bar
currently. Such a proposal would seem to undermine the entire independence of the Isle of Man
jurisdiction to pass and enforce its own laws within its jurisdiction.

2 & 3. Governance and the Law Society as Regulator and Professional Representative
Body
These two questions are intrinsically linked and will be answered together. The Previous
Submissions are not repeated here but Council consider that they (together with the oral
evidence given) demonstrate the following:
There is already a great deal of regulation in place to govern the running of the Law Society.
That governance affords protection to both members of the Law Society but also importantly to
members of the public.
The functions of the Law Society are statutory and are at all times considered to be of paramount
importance.
Whilst the Law Society continues to operate within the Rules and guidance laid down by statute
and by the Law Society itself, it continues to monitor and review its Rules and Bye-laws to ensure
that they are fit for purpose. They are currently under review and where changes are considered
necessary there will be amendments drafted. At all times these are reviewed with the interests
28
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of both the profession and the public in mind.
As set out previously, and in particular, in the First Submission, the interests of the public are
protected not only by the Law Society itself and Council but by the existence of a Conciliation
service and the Advocates Disciplinary Tribunal. In addition, and again as set out previously, all
firms are required to implement a complaints procedure and, where required, guidance and
assistance is available from the CEO of the Society.
Whilst reference has been made in the First Submission to the voluntary work provided by
members of the Law Society, it is not considered that there is over reliance on unpaid members
of the profession. At all times the individuals are supported by their practices together with the
Executive who are paid for the work that they do.
The regulation of the profession and the high standards of advocates is reflected in the large
proportion of advocates who have been recognised by bodies such as The Legal 500 and
Chambers and Partners that provides comprehensive worldwide coverage on recommended
Law firms, Lawyers, Attorneys, Advocates, Solicitors and Barristers, in over 100 countries. This
list is used by commercial and private clients, corporate counsel, CEOs, FDs, and professional
advisers. The many entries on these internationally recognised guides demonstrates excellence
across a whole range of services. The legal profession on the Isle of Man is something for which
the Isle of Man should be proud and the Law Society would expect it to be so promoted in
Government literature.
The Law Society is well regulated with highly qualified and experienced advocates which
provides confidence for high net worth individuals and their advisors to use the Isle of Man as a
jurisdiction of choice.
Based on the above and the detail provided previously (both orally and in writing) it is the opinion
of Council that wholesale reforms to the system of governance of the Law Society are not
required. The members of the Law Society are already highly regulated with rules and
regulations that are up to date and constantly reviewed. It is recognised that some changes may
be beneficial as set out in the previous submissions but the governance of the Law Society is
highly efficient with checks and balances in place. Council is aware of the obligations to promote
the interests of the legal profession and the interests of the public in relation to legal matters and
it acts with impartiality and integrity at all time.
4.

Social needs of the Island

Crime- what is the Law Society's view of (a) the Public Defender proposals; and (b)
provision for Youth Justice?
(a) The Public Defender proposals
The SAVE Scheme ("the Scheme") was presented to Tynwald on the 19 June 2018. One of the
initiatives under the Scheme was the proposal for a Public Defender Scheme ("PDS"). In
response to this paper the Law Society presented a briefing paper ("the Paper") to Tynwald. The
Paper set out the views of the Law Society in respect to the PDS's viability, both on costs and
services to members of the public. The Paper is annexed hereto at Appendix 4.
Further to the submission of the Paper and in view to the information requested Council would
add the following:
Both the Attorney General and a number of Tynwald representatives have referred to countries
implementing a PDS. Such countries, to mention only a few, include Australia, America, Scotland
and England and Wales.
When considering a PDS It is important to consider the structure of the jurisdiction of the 10M in
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comparison to the jurisdiction of the countries quoted above. The Island's population in 2017
stood at 84,287 and is served by 24 criminal practitioners working in the private sector.
The population of Australia in 2017 was 24.6 million, USA 325.7 million, Scotland 5.373 million
and England and Wales 65.648 million.
Australia
In Australia a PDS works closely with private practitioners for example in Victoria 62% of cases
were allocated to private firms. In a Victoria publication document titled "Information for lawyers
doing Legal Aid work" it stated the following:
Our partnership with private practitioners is essential for the provision of Legal Aid services. The
significant involvement of private practitioners in the Legal Aid scheme enables us to help more
people access legal services.
The Australian scheme has not taken away the choice of the Defendant as to whether the
Defendant wishes to be represented by a private practitioner or by Lawyers employed under a
PDS.
USA
A Justice report in 2001 provided that in essence, the public defender model is not on the face
of it a poor way of delivering 'Legal Aid' services, but that too often the resources allocated have
been insufficient to keep pace with an ever-expanding case load. It is also noted that public
defenders cannot work in isolation: "There will always be cases where they cannot act because
of conflicts of interest of various kinds. These will apply where there are several defendants with
conflicting positions or where someone who has been a defendant becomes a prosecution
witness in another case. The role of the private bar in such cases is essential;
Scotland
Scotland has a mixed system where a PDS runs alongside private practitioners. The PDS
currently employs 24 Solicitors in seven offices across Scotland providing work at all levels of
representation in criminal cases. The number of Solicitors employed under the PDS are minimal
in comparison with 1,425 Solicitors in private practice across 529 firms registered to provide
criminal Legal Aid work.
England and Wales
The PDS scheme was established in 2001 and was first announced in 1998 in the Labour
Government White Paper "Modernising Justice" The intention of the White Paper was always to
provide a mixed system combining private lawyers and a PDS. Six regional offices have now
been reduced to four, employing a small number of Solicitors, and the services of advocacy
department, employing approximately 25 advocates nationwide. Therefore, the PDS in England
and Wales covers only the tiniest proportion of national criminal Legal Aid provision when
comparing the number of practicing lawyers.
The Isle of Man
The Isle of Man currently has 24 criminal practicing advocates covering all areas of the criminal
justice system. When comparing the above jurisdictions only the USA denies defendants a
choice. All other PDS jurisdictions work alongside criminal lawyers in the private sector and the
choice for defendants being afforded Legal Aid under a criminal Legal Aid certificate has
remained. When considering other jurisdictions and the PDS structures the proportion of PDS
employees to the number of criminal practitioners in the private sector are de minimis.
Given the small population of the Island and the increased risk of conflict of interest it is the view
of the Law Society that such a scheme is not viable. If implemented a PDS would result in
increased litigants in person as the number of either 6 or 10 PDS lawyers would inevitably be too
small to properly provide an adequate legal service. There are reasons why jurisdictions run their
6
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PDS scheme alongside the private sector and this is so individual members of the public are not
deprived of legal representation in the criminal courts. A most basic and important human right
to all citizens in a civilised country.
The Isle of Man often looks to the Channel Islands when considering policy and reform and
Jersey and Guernsey are no different in that no part of their legal provisions are covered by a
PDS. Guernsey legislation provides for a Legal Aid fund paid for by the States of Guernsey and
there are advocates in private practice who provide the service and are remunerated from the
fund.
The stated benefits of the PDS are 1. To improve standards, 2. To widen access to justice, and
3. To save cost. There is no evidence locally or elsewhere that a PDS will achieve any of these
aims. There is no evidence that the private criminal bar is of a poor standard and that access to
justice is presently being denied.
(b) Provision for Youth Justice
The previous budget awarded to the Department of Home Affairs "DHA", the Department
covering the Youth Justice, only extended to being able to cover the current workload and
management. The budget awarded was inadequate to cover the issues of early intervention and
diversion of young offenders. Given the inadequate funding the Youth Justice has now been
restructured into 3 separate groups. These groups consist of Children and Families that are
involved with children up to the age of 17 covered under the Department of Health and Social
Care. The probation team under the DHA covers children aged 17 and up and the Police are
responsible for undertaking the work for diverting young offenders and early intervention work.

Therefore, there is an inadequate Youth Justice provision and therefore the early intervention
and diversion of young offenders with a view to prevent them becoming career criminals is likely
to be ineffective. A failure to invest in an early prevention scheme will ultimately cost the Island
far more, in terms of the cost of more criminal offences being committed, prosecutions brought
and penalties, including custody, issued. Without assistance at an early age, some young
offenders have no other way to divert from a path they have entered.
Often juvenile cases involve multiple co-defendants which all require separate representation.
On some occasions the number of co-defendants on the same matter has been five, such
defendants all requiring an advocate. Note that the proposed PDS would be wholly inadequate
to deal with such conflicts and would require the Government to bring in lawyers from the private
sector to plug the gap. Much like the DHA which has been forced to take on agency workers at
almost twice the hourly rate as that of an employed Court Welfare Officer salary. Resulting in
increased costs to the Treasury.
Family - What progress has been made with encouraging mediation?
Mediation services are provided by both family advocates and trained family mediation
practitioners. Many advocates and registered companies offer mediation services. The problem
is not derived from a lack of these services but the funding of them. For example, where the
instructing family advocate, in a family case, or the courts recognise that mediation may resolve
a situation, a court case will be adjourned to enable the parties to enter into the mediation
process. This process can take several weeks. Often the parties are legally aided which will
require additional requests made to the Legal Aid office for specific mediation funding. Given the
staffing issues within the Legal Aid office it can take a number of weeks, sometimes months, for
this confirmation to come through. This delay results in court matters being repeatedly adjourned
because the parties have been waiting for confirmation to fund the mediation. These delays result
in vulnerable individuals being denied access to justice and increased costs to the system.
Furthermore, mediators were having to wait months for payment from Legal Aid which meant
one mediation business having to close their office doors as they could not afford to pay the office
costs whilst waiting for payment. The above problems result in clogging up matters that often
involve children having contact with their parents. Divorcing parents that cannot agree on the
17

325

matrimonial finances which puts pressure on the family unit and again indirectly effects the
children of the family.
The funding of family mediation is inadequate, which has also resulted in some mediators being
unable to continue to provide a service, as they were running at a substantial loss. In comparison
to the funding of civil mediation, which is on a full cost basis, the current system is unfair and
unworkable. For mediation to succeed and for costs to be saved overall, the mediation provision
must be fully and properly funded otherwise it is more likely to fail and add to the cost of legal aid
provision overall. In privately funded family cases, where the funding of mediation is not an issue,
mediation is more successful.
Other areas: Is the level of service appropriate; What other reforms would the Law Society
like to see?
The Society would like to see the DHA budget increased to provide adequate Court Welfare
Officer services. Court Welfare Officers provide much needed reports for the courts and act as
the court's eyes and ears for investigating issues such as contact applications. At present the
budget only allows for 2 Court Welfare Officers. When one leaves early or has sick or annual
leave this leaves the department with 1 officer. Currently a full report takes up to 8 weeks. During
this time the case has to be adjourned. Imagine a scenario where a married couple has
separated, and one parent denies the other parent access to the children, that is 8 weeks that
parent must go without seeing their children.
The Society would like to see provision for Supervised contact services. Many parents are being
denied access with their children because the Government has not implemented this service.
This is routinely raised at the Family Court User group and several letters have been sent by the
Law Society to the Attorney General on this point.
Additionally, proper funding for Next Friends in cases involving mentally ill or learning-disabled
litigants needs to be provided in order that instructions can be properly given to Advocates and
advice can be understood. Next Friends offer vital support and assistance to vulnerable adults
in what can only be described as a scary and alien system, where often their lives will be turned
completely upside down and they have little or no control.
There needs to be greater involvement and support from the Mental Health Services to divert
mentally ill people away from the criminal system. A person should not be criminalised as a
result of an illness they cannot control, yet this is how our system presently operates. The Mental
Health Service is stretched beyond capacity which results in the Police and Courts becoming
involved, which incurs greater cost and time commitments and also can end up in criminal
records being in place when the same may have been avoided as a result of Mental Health
intervention. There is presently a pilot scheme in the Police Station but this does not go far
enough.
Legal Aid Provision: Is this adequate? To what extent is there a noticeable rise in the
number of litigants in person? Should Tribunal work be covered? If so Why?
Legal Aid work is currently provided within 21 advocates' firms comprising 49 advocates on the
Legal Aid panel. Legal Aid advice can be by way of Green Form and or a full Legal Aid certificate.
Green Form enables an advocate to provide up to 3 hours (9 hours on extension) of immediate
legal advice if the person seeking the advice is financially eligible.
The means test applying to a person seeking Legal Aid has not been amended for many years
to keep up with salaries and inflation, which means that far fewer people are now eligible for
Legal Aid than they were 10 years ago. This has resulted in a lack of access to justice for a large
proportion of the Manx community as they simply cannot afford to obtain legal advice due to their
lack of disposable income.
Where a person is being represented on a full Legal Aid certificate, the provision of such Legal
18
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Aid to members of the public is substantially hampered due to the administration procedures put
in place by the Legal Aid Committee. Such procedures cause delays in receiving confirmation
from the Legal Aid office for funding and preventing the advocate from acting until the certificate
has been granted.
Below is an extract from the speech made by His Honour Deemster Corlett on the 14th
September 2018, the day of his swearing in as First Deemster and Clerk of the Rolls, which
highlights some of the issues that the courts face where there is inadequate Legal Aid.
"I happened recently to come across the short address which I gave on the occasion of my
swearing in as Deputy Deemster in November 2007, nearly 11 years ago. I had just left private
practice and it seems that I was interested then in what it was to be a "professional" in the context
of some reflections on 23 years of practice as an advocate.
In my 2007 address I expressed the hope that those qualifying at the Manx Bar in the future
would be able to justify the label of "professional", and practise in a fiercely independent calling
which is not part of an anonymous commercial machine. I also said this:
"There is of course a key role to be played in all this by the Government. If an advocate is
properly to fulfil his or her public interest role in representing those of limited means, it is vital that
we have a properly funded Legal Aid system which provides the best possible legal advice and
representation allied to reasonably competitive fees and proper eligibility criteria for the public.
Tynwald is to be commended in at least preserving a reasonably functioning Legal Aid system,
in marked contrast to the situation in England and Wales where Legal Aid appears to be in the
process of being systematically dismantled, and I hope that the Isle of Man will remain a beacon
of civilised practice in an otherwise rather bleak Legal Aid desert. All our residents should be
able to vindicate their legal rights before the courts in a prompt and cost-effective manner, and
in my view Legal Aid should be regarded as one of the proud cornerstones of our society on a
par with the provision of universally excellent health and educational services."
Now I am fully aware that there are few things worse than a judge who quotes himself!
But when I recently re-read this address I realised that I still very much share these sentiments
and that they have not been dimmed in any way by 11 years on the Bench, Indeed, I probably
espouse them now with even greater fervour. I say this because what has struck me as a judge
is how crucially reliant the judiciary is on the professionalism of an independent, able and wellresourced Manx Bar. Put simply, we would be unable to do our job without professional
advocates.
Some of you may think this is a rather obvious point — the Manx courts obviously must rely on
advocates as that is the way things have always been. But the biggest change which I have
noticed over the past 11 years has been the inexorable rise in the number of litigants who
represent themselves in court. So it is that in many family cases, and also civil matters, we find
that one or both sides are unrepresented. They would rather of course have an advocate but
simply cannot afford one. In addition, there is a continuous call from some quarters who would
wish to see the curtailment, or even the end, of our Legal Aid system, much as has happened in
England and Wales in the last eleven years, with a disastrous effect on the quality of justice in
those countries.
In considering such issues I hope that Tynwald will bear in mind that it is all well and good
trumpeting the Isle of Man's respect for the rule of law, if its own citizens are entirely unable to
vindicate those rights in our courts and tribunals. Those courts and tribunals must be accessible
to all, not merely in the sense that the doors of The Ritz are open to all, otherwise the phrase
"the rule of law" is meaningless.
Sir Andrew McFarlane, Lord Justice of Appeal and now President of the Family Division of the
High Court in England and Wales, put it in a nutshell when he is reported by The Times as having
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said recently that:
"It's all very well and it's really good that we live in a country that has developed a very
sophisticated idea of human rights. But those rights are no good to anybody unless the person
has access to them. And the only way to access those rights is with a key, and the key is the
lawyer. Without the lawyer, access to rights is really an empty phrase."
I hope I will not be found guilty of mixing my metaphors too much when I say that the idea of the
lawyer as a key to the vindication of rights hits the nail on the head.
It has been claimed that we can do without legally aided lawyers in court for most cases and that
we must simply help those who cannot afford representation to do a better job for themselves by
simplifying legal procedures and the laws which underpin them. I am sorry to say that those
individuals certainly do a pretty bad job of it at the moment, causing delay and extra cost to the
entire system.
This supposed solution to the problem is in my view wholly misconceived. Making the legal
system "simpler" would involve a major rewrite of our laws and procedures. The agony of the
I simply ask is it desirable or even
Brexit process is I would suggest tame in comparison.
practical to dismantle hundreds of years of sophisticated legal rights and remedies, and in effect
rewrite the entire statute book? We must recognise that the law as it is today is a very complex
animal, designed to deal with a highly complex world. It takes years of training and experience
to represent someone well in court. Those who suggest that the system can work perfectly well
with self-representation as the norm would not, I think, suggest that a sick patient should be
allowed to operate on him or herself or even perhaps on others at Nobles Hospital.
No, in my view the answer to the current rather confused and uncertain situation is to ensure that
those who cannot afford good representation before our courts and tribunals receive state
funding to enable this to happen. By no means are all disputes suitable for or can be resolved by
mediation. Only in this way can we ensure that our citizens can benefit from the many
sophisticated rights and remedies bestowed upon them by Tynwald. Only then can we truly say
that the Isle of Man respects the rule of law.
As I said in 2007, justice is every bit as important as state education and the national health
service. If the state, through Tynwald and the common law, constructs a sophisticated system
of rights, it must be prepared to fund access to the courts and tribunals for those who have a
good case but cannot afford to pay for legal representation. As Lord Reed put it in 2017 when
giving judgment in the Supreme Court in the Unison case, which involved an attempt by the UK
Government to impose a substantial increase in fees payable to start a case in the Employment
Tribunals :
"In order for the courts to perform (their) role, people must in principle have unimpeded access
to them. Without such access, laws are liable to become a dead letter, the work done by
Parliament may be rendered nugatory, and the democratic election of Members of Parliament
may become a meaningless charade. That is why the courts do not merely provide a public
service like any other. Access to the courts is not, therefore, of value only to the particular
individuals involved."
Before I leave this topic I would just like to point out that when the Legal Aid scheme was first
introduced in England and Wales after the Second World War, a very substantial part of the
population were eligible for Legal Aid. In 1949 eight in ten people had access to Legal Aid based
on income and assets. By 2008 only around three in ten people satisfied the means test. There
are no similar statistics available in the Isle of Man but I have no reason to doubt that the situation
is any different here.
It may also come as a surprise that my own researches from publicly available sources reveal
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that the total expenditure on the administration of justice in this Island (i.e. the cost of criminal
and civil Legal Aid, the judiciary and the Attorney Generals Chambers) is, and has been
consistently for the last 5 years, less than one per cent of total government expenditure, so to
suggest that the cost of justice is spiraling out of control is in my opinion simply wrong."
Tribunals
There are provisions for Legal Aid to automatically cover Mental Health Tribunals on advice,
preparation and attending the hearing regardless of the means of the individual concerned. For
other Tribunals, Legal Aid funding is granted by way of Green Form for assisting unrepresented
litigants up to the point of the hearing. Unfortunately, Green Form funding does not extend to
representation at the hearings which is often the most harrowing aspect for a litigant in person.
A Tribunal can be as emotionally stressful and as important as any other court case a person
may have to attend. For example, they may have just lost their employment, or the other party
has appealed against that person receiving a Legal Aid certificate. By not providing Legal Aid the
Tribunal Bench is left with having to deal with litigants in person which can add to that Tribunal's
cost and time. Legal Aid should be available to cover all work involved with a Tribunal, for the
reasons as set out above.
In addition, in May 2017, it was agreed by the Legal Aid Committee that the means test should
be removed for public law care cases, where the State is seeking to remove a child or children
from the care of their natural parents. It was agreed that this interference with both the parents'
and the children's rights was so fundamental that free access to legal advice should be provided.
We are, however, now in October 2018 and are still awaiting the necessary change to the
legislation to effect this change. The pace of change is therefore too slow in order to ensure that
access to justice is maintained and effected, to the detriment of the Isle of Man.
What other sources of independent and free/low cost advice are available outside the legal
profession?
The Manx Industrial Relations Service provide advice on employment matters and the Manx
Citizens Advice Centre provide assistant with problems effecting citizens daily lives such as
debts, housing etc. Any other matters would be referred to trained legal advisors such as
advocates. Persons cannot provide legal advice without adequate qualification to do so for
obvious reasons, and advocates must have insurance in place when providing legal advice.
How much pro bono work is undertaken?
All Law Firms provide pro bono work, often in the first initial consultation or where very vulnerable
individuals require urgent assistance and cannot obtain legal funding. Also advocates on the
Legal Aid panel will be indirectly agreeing to undertake unpaid work as whilst these advocates
are waiting a number of weeks for an extension to a Legal Aid certificate the advocates continue
working on the case, knowing that when additional Legal Aid funding has been confirmed, the
certificate is not backdated to the date of request. The additional work carried out between a
certificate expiring ie (after the 12 hours have been used up) and confirmation that the new work
may be carried out, can result in firms losing thousands of pounds. Meanwhile the advocate's
firm continues to pay its staff and other office overheads. A number of advocates' firms have
removed their names from the panel as they cannot afford to run office costs, on average
£250,000 per year, and undertake Legal Aid work.
In addition to providing pro bono legal advice, many Firms provide charitable assistance and
donations as well as lectures and training outside of the legal profession_ Advocates undertaking
legal aid work do so because they care passionately about supporting the most vulnerable
members of society and providing a voice for individuals who cannot receive help from anyone
else. Similarly, firms employ advocates to undertake this work for the same reasons. Legal Aid
rates are considerably less than other areas of law but advocates want to make a contribution to
these in society most in need.
The Committee should also be aware that a large number of Advocates are involved in charitable
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organisations on the Isle of Man. This work is given feely where the advice provided is invaluable.
Advocates undertake this work in their own time without reward or recognition because they care
deeply about the Isle of Man and the work of the many charities whom they assist.
The Law Society itself sits on many Government bodies providing advice free of charge to assist
the Government in the work and initiatives it undertakes. The Law Society can only commit this
time and energy with the support of firms who agree to their staff attending free of charge.
5.

Business need of the Island

In general the Law Society believes that the current system for providing legal services meets
the business (commercial) needs of the Island (the absence of a Government funded Official
Receiver for corporate insolvency aside) and provides a reliable and well respected forum for
commercial dispute resolution. If the question is directed to the wider requirements of the Isle of
Man (in a non-commercial sense), then there are other issues, for instance access to justice and
funding of court support services, which require further consideration. However, without a more
detailed investigation, it is difficult for the Law Society to make a definitive statement on the level
of satisfaction felt by each stakeholder with any role in either providing or using the current
systems.
Modernisation/digitisation; is the courts system competitive?
"Gough Law, which specialises in litigation and dispute resolution, has moved to new bespoke
offices where the emphasis is on being paperless. "29 This announcement no doubt reflects steps
being taken by the larger or boutique firms specialising in high end/high value court work to invest
in digital technologies to drive efficiencies. However, it would be dangerous to suggest from this
that all firms which provide services which engage with the Isle of Man Court services have taken
such steps, or are in a position to be in the vanguard of these developments.
Industry will no doubt react to meet changes within the local court systems. However, the Law
Society urge that if steps are taken to modernise and to introduce greater use of digital or
paperless technologies within the Courts (and the judiciary clearly are key stakeholders in such
a decision), such steps are fully consulted upon before final plans are formulated, and if to be
introduced, they are properly funded, fully tested and subject to proper trial periods.
The Law Society cannot meaningfully comment on whether the current systems are competitive
without undertaking a meaningful comparative exercise. However, it should be noted that the
current system is sufficiently flexibly to allow for the trials of high value complex civil cases using
cutting edge digital technology (such trials have already been undertaken in the Island albeit the
added expense of equipping the Courtroom for the use of such technology fell on the parties to
the litigation).
Is the volume of commercial litigation declining? If so, why?
Number of Isle of Man Civil Claims issued from the Isle of Man Court of Justice

29WWW.iomtoday.co.im/article.cfm?id=42653&headline=Gough%20Law°/020in°/020move%20to
cY020paperless%20office&sectionls=news&searchyear=2018
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Extract from the "Analysis of Offshore Petition Filings and Court Orders"",
ISLE OF MAN
The Isle of Man continues to see the lowest number of petitions and orders out of all the
jurisdictions measured, despite its company registry being bigger than Bermuda or Guernsey. In
2016 the jurisdiction saw just seven petitions, half the total of the previous year. Five orders were
made.
There are a number of factors contributing to the low petition count. The Isle of Man does not
have a state-funded official receiver, so a creditor will be responsible for the costs of the winding
up. Consequently, unless a debtor company has recoverable assets, or the Financial Services
Authority is prepared to fund liquidation in the public interest, then often insolvent companies will
simply cease trading and eventually be struck off the Register. Moreover, as the Isle of Man's
voluntary liquidation procedure is both user friendly, comparatively inexpensive and very similar
in form to that used in the UK, the vast majority of companies wound up in the Isle of Man do so
voluntarily.
Finally, the common use of Manx companies for the tax efficient holding of assets means that
insolvencies are inherently less frequent than for companies that trade.
CREDITORS VOLUNTARY LIQUIDATIONS
The Isle of Man's corporate law regime is attractive to secured creditors who in most cases will
exercise their rights to appoint receivers out of Court to save costs, rather than go down the court
winding up route.
During 2017, there were 15 creditors' voluntary liquidations, down considerably on the 49 that
were recorded in 2016."
The above statistics do not provide any qualitative analysis of the cases which are being handled
by the Manx High Court. It is evident from reported cases that the Isle of Man High court is
seized of many high value and complex claims which supports the Society's (albeit unresearched ) view that the isle of Man Courts do provide a competitive service.
Is the collection of data in relation to Court cases adequate?
The Law Society point to the availability of public information provided promptly by Courts and
judiciary covering both the identity of litigants and the decisions made by the Courts. The prompt
publication of decisions on the Court's website (www,judgments.im) is an invaluable tool to
Advocates and to overseas legal practitioners wishing to have access to up to date Isle of Man
jurisprudence.
In terms of the day to day data requirements of local legal practitioners, there is little evidence
from members of the Law Society that the data in relation to Court cases is inadequate.
6. MAINTENANCE OF STANDARDS: GENERAL STANDARDS OF COMPETANCE AND
SERVICE
Confidence in Advocates; how would the Law Society rate the public confidence in
Advocates? Please give supporting evidence
The general experience of Advocates is that their clients are very satisfied with the service in all
aspects of legal services.
This can be verified in a number of ways:
3° https://www.applebyglobal.com/publication-pdf/thouqht-leadership-report/snapshot-report-june-2018.pdf
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1.

All Advocates have an internal complaints procedure. If a client is still not satisfied they
are given details of the Complaints Conciliation Procedure (CCP) and the Advocates
Disciplinary Procedure (ADT). We have no data relating to matters relating to internal
complaints. But it is likely that dissatisfied clients would refer to the CCP or ADT.

2.

The Conciliation Procedure is a completely independent procedure and has been
operating for 5 years. The first year there were 31 complaints but now average about 12
complaints a year. To date in 2018 there have been 18 referrals.

It is Council's understanding that those matters which are dealt with by the Conciliation Procedure
are in the main dealt with in a manner satisfactory to both parties.
The main problems in the above areas relate to Conveyancing, family and divorce cases which
obviously can be quite emotive. As part of the procedure a financial settlement of some kind
can be agreed between the parties.
3.

The Advocates Disciplinary Procedure. Complaints to the ADT go direct to the Tribunal,
discussed more fully below.

There are a variety of issues raised by clients. In the last 18 years quite a number refer to
breaches of accounting rules and complaints in relation to poor service. There is a perception
amongst Advocates that complaints are often received by those clients who have not been
successful in their litigation and the Courts have ruled against them. It is a sad fact of life that a
lot of people cannot accept the judgment and tend to blame their Advocates.
There are records from 1987 to the present-day giving details of those Advocates who have had
ADT Complaints upheld against them. They number 56 and they average approximately 2.5 a
year.
Since 2012 there have been 80 complaints to the ADT of which 6 were upheld Over the last 5
years the Law Society has itself referred 3 complaints to the ADT these were mainly in relation
to client account matters.

What problems are there with current system for handling of complaints?
Advocate disciplinary tribunal: What changes to the ADT would the Law Society
recommend?
There already exists a conciliation system. Its use is promoted by the Law Society Executive
when the public contact the office of the Law Society to discuss how to deal with their complaint.
This service is independent of the Law Society and available at no charge to the public. Mediation
is an effective way of resolving disputes and from discussions with the Conciliator the Executive
finds that the parties are satisfied with the outcome following conciliation.
The Conciliator, Mr I Cochrane, was a Senior Industrial Relations Officer before retiring after 15
years of providing impartial advice to local employers, employees and trade unions. Mr
Cochrane, who joined the Manx Industrial Relations Service (MIRS) in November 1996 from
ACAS in the UK, was instrumental in resolving a number of high-profile and complex
employment-related issues.
Service only complaints should not go to the ADT unless they are of such a level that they be
treated as misconduct. They should be dealt with by another body. The powers and procedures
of this body will have to be developed.
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There should be appropriate and active liaison between the Law Society, the ADT and other
interested parties. This currently does not happen despite persistent overtures from the Law
Society. The primary example of the situation is that new Rules were introduced in 2012 and
then amended in 2017 by the Tribunal without consulting any interested parties. It is not
suggested that the separate functions of the bodies is diluted but dialogue is important to ensure
the proper handling of complaints, addressing any trends and the appropriateness/application of
procedural rules, The Law Society is currently awaiting a reply to its latest request of the 10
September 2018 for a meeting.
The current Procedural Rules work but require further consideration in consultation with the Law
Society and other interested parties. By way of an example the actual hearings themselves are
subject to loose rules of evidence; the actual procedure is basically as per the Small Claims
Procedure which is designed for Litigants in Person. Given the importance and seriousness of
matters involving professional misconduct and the implications of same we do not see a reason
why this approach should be altered, hoviever the rules as to evidence need to be clarified and
codified. This would be of benefit to the public with clearer online forms, clear website. Whilst
the Executive team of the Law society assists the public in completing the forms and directing
them to the Tribunal website is does not help when the public have to provide 6 copies of the
form when submitting a complaint.
Complaints to the ADT are very stressful for both advocates and complainants. A major area
which needs action is the Preliminary Consideration procedure. The current rules provide for
this but because the Law Society has no dialogue with the ADT it is impossible to know how
many complaints do not pass the prima facia case test and therefore no hearing. Embarking on
complaints that do not have prospects of success involve complainants in unnecessary stress
and disappointment, cause considerable stress and expense to advocates and waste the
resources of the Tribunal.
Costs are a major issue. Complainants often bring complaints to cause aggravation and expense
to an advocate in time and money. Natural justice argues against the precluding of complainants
on the basis of cost, however, a procedure should be implemented similar to that operated in the
Small Claims Procedure whereby a Costs Order can be made against either party where they
have behaved unreasonably. This would guard against, for example, non-attendances at
hearings and complaints which are shown to be spurious although initially passing the prima
facia stage. The existing power of the ADT to award payment towards a complainant's costs
should be replaced. There have been instances complainants bring numerous successive
complaints on the same matter against the same advocate, complaints raising a complaint many
years after the event and complainants threatening to bring a complaint against an advocate as
a strategy to negotiate a fee reduction to name just some of the problems facing advocates.
The deliberations and decisions of the ADT should always be by explicit reference to the
applicable professional conduct rules.
The constitution of the Tribunal itself should be reformed; other jurisdictions have smaller hearing
panels. The ADT has a five member panel on hearings. This is not necessary. We would
recommend that this be decreased to three members: two advocates (one being a chairman)
and one non-legally qualified person. Given the nature of the matters before the Tribunal a
majority of legally qualified persons is vital to assess often complex legal issues and apply the
appropriate professional standards. In England and Wales the Solicitors Disciplinary Tribunal
uses three person panels. The Solicitors Regulatory Authority is clear that there is no evidence
that a panel with mostly lawyers treats practitioners any more favourably.
7.

Qualifying as an advocate: How to qualify as an advocate on the Isle of Man

The response of the 11 May 2018 set out the route to qualification as a Manx Advocate.
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Furthermore, a copy of the Advocates Admission Regulations 1987, as amended, were attached.
For the sake of brevity therefore, we do not seek to re-state the information set out in that letter,
however, we will address the other areas you have requested.
In order to address a misconception the Committee may have, as a result of the evidence of Jane
O'Rourke on the 15th October 2018, Advocates are not required to qualify in England and Wales
before becoming a Manx Advocate. In order to become a Manx Advocate you are required to
undertake and pass a qualifying law degree or a standard degree then a conversion course,
followed by one of the Legal Practice Course or the Bar Professional Training Course. In order
to qualify as a Solicitor in England and Wales you must, after passing the Legal Practice Course,
undertake a 2 year training contract during which time you must also take and pass the
Professional Skills Course. To qualify as a practising Barrister in England and Wales you must,
before you undertake the Bar Professional Training Course join one of the Inns of Court and
undertake 12 qualifying sessions and pass the Bar Course Aptitude Test. After passing the Bar
Professional Training Course, you must then undertake a 12 month pupillage and be signed off
by your Pupil Master as meeting the required standard. Few Advocates, therefore, qualify in
England and Wales before undertaking their training in the Isle of Man, unless they intend to
work in England and Wales or are transferring as a qualified lawyer to the Isle of Man.
Turning to the available tuition for the qualification as a Manx Advocate, the same is in terms of
formal materials, limited. In a jurisdiction the size of the Isle of Man, there are limited resources
available for the publication of text books and the like and therefore, although there are some
Manx Law text books, they are not significant. However, for each sit of the Manx Bar exams,
May and November each year, qualified Manx Advocates willingly give up their time, and without
charge. to assist with the delivery of a lecture timetable, covering all areas of the exam syllabus.
The format for those lectures is based around the previous exam papers. to assist Trainee
Advocates in their understanding of not only the Law, but how to respond to the questions being
asked. The Examiners provide general feedback following each sit of the exams, which can be
used as a training and revision tool.
The Manx Bar exams are a closed book exam, with each exam lasting a 3 hour period. Unlike
many of the professional exams to enter into the legal profession in England and Wales, limited
materials are permitted into the exam room, model answers are not provided and cannot be used
as part of the exam process. Therefore, Trainee Advocates are tested not only upon their
knowledge and understanding of Manx Law and practice but must remember a large volume of
material. This is an important facet of the Manx Bar exam in itself, because an Advocate in Court
will be required to rely upon their memory to retain and recall, a significant amount of information.
As previously advised, the Manx Bar exams are set and assessed independently from the Law
Society. There are a panel of external examiners based in the UK and who are assisted by the
First and Second Deemsters. The exams are marked on an anonymous basis, with the
candidates being issued with an exam candidate number, being the only identifier seen by the
examiners.
In addition to the lecture series provided by the Law Society, relying upon its Members, the Young
Lawyers Association provides a buddying scheme for the Trainee Advocates, teaming them up
with Trainees or newly qualified Advocates, who have recently passed the exams, for moral
support and assistance. In addition, many Senior Advocates willingly give their time to Trainee
Advocates to mark practice exam papers, address questions as they arise and give guidance on
answers prepared. Those Senior Advocates do not limit that service to members of their firm,
but across the board of all Trainee Advocates, to ensure that everyone has access to knowledge
and assistance.
The Law Society does not have control over the syllabus which has previously been provided.
however, Council can address the examiners in relation to any areas that it considers require
reform. It is, however, important that the exams are robust to ensure those entering the legal
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profession are at the high standard necessary and expected by the public. Every Manx Advocate
must pass all of the exams to ensure competence, quality and intelligence levels are met. In
England and Wales the same is true. All legal professionals entering the profession must take
and pass all exams regardless of their intended practice area. Further, the entry into the Manx
legal profession is currently under review, given the changes in England and Wales, to ensure
we maintain a high standard.
Training Contracts are entered into by reference to individual Firms employing Trainees. Each
individual firm will have their own selection and application criteria for the employment of a
Trainee Advocate, who must ultimately comply with the Admission Regulations, previously
supplied to the Committee and attached hereto. The Isle of Man Law Society issued a Trainee
Handbook several years ago, to set out the responsibilities of each of the Trainee Advocate and
the Principal Advocate. Trainee Advocates are required to cover a minimum of three areas of
law, one of which must be contentious and one of which must be non-contentious, to ensure they
are given a rounded training. This is a similar requirement to Trainee Solicitors. Trainee
Advocates work under the close supervision of their Principal Advocate and other Advocates
within their firm. The Principal guides and mentors the Trainee Advocate as well as checking
their work and providing a rounded training. Many firms use formal appraisals to assess the
ability of their Trainee Advocates (and other employed Advocates) and it is the role of the
Principal Advocate to develop the Trainee Advocate's weaker skills and praise their strengths.
Once the Trainee Advocate has passed through the formal process of Application and has been
admitted by the First Deemster to enter into their Articles, they will enter into a formal Deed of
Clerkship with their Principal which will bind them for the period of the Articles required. That
Deed of Clerkship requires the Principal to train the Trainee Advocate in the profession of being
a Manx Advocate and requires the Trainee Advocate to perform their tasks diligently throughout
that period. A Trainee Advocate has a period of 12 months following the expiration of the Deed
of Clerkship, to complete their Manx Bar exams, however, most Trainees complete them within
the requisite period covered by the Deed of Clerkship. There is a requirement for a Principal to
provide employment to a Trainee Advocate for a period of 12 months following the completion of
their Articles, to ensure that Trainees obtain experience and have some job security, after
completing such a large undertaking.
There is and has been, a consistent number of Trainee Advocates entering the profession year
on year for at least the last 15 years. There does not appear to be any difficulty in recruiting
Trainee Advocates. Anecdotally, however, the Law Society has been made aware of incidences
recently where Government funding difficulties have prevented candidates who would potentially
make excellent Advocates from following their career choice, on account of the Government not
providing sufficient funding and them being otherwise unable to afford the training. Clearly, this
is a difficulty for the Isle of Man Government to address, to ensure that there is diversity in the
entry into all professions, not just the legal profession. Currently we see a large number of
Trainee Advocates entering the profession from a state school background and drawn from all
different Island community backgrounds. There are as many females entering the profession as
there are males. It is important for the population of the Isle of Man that there is a diverse Manx
Bar available to serve the public, to account for different life experiences and to ensure that
empathetic and structured legal advice can be obtained. Ability is not defined or dictated by
wealth. The Isle of Man Law Society does not consider the legal profession to be an elitist
profession, and would not support any move to remove funding from potential candidates from
entry into the profession, as the only outcome would be making the pool of available candidates
very small and from wealthy backgrounds, which is not in the best interests of the Isle of Man.
We consider that the Isle of Man Government should offer incentives and full support to those
wishing to train and qualify into professions on the Island, if they are willing to return to the Island
and contribute to our economy.
The Law Society sees a number of lawyers from other jurisdictions entering the Manx legal
profession and qualifying as Manx Advocates. Council does not consider that the Manx Bar is a
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significant hurdle that would put them off from doing so. If Manx Advocates wanted to qualify in
England and Wales as either a Solicitor or Barrister, they too would be required to undertake a
set of exams (the Qualified Lawyers Transfer Scheme for Solicitors or the Bar Transfer Test for
Barristers). Therefore, the Manx system is not unique to lawyers seeking to transfer and qualify
in another jurisdiction. The credibility of lawyers qualified in other jurisdictions is not jeopardised
by taking the Manx Bar exams any more than a Manx Advocate taking the transfer test for
England and Wales.
In our previous submission, we touched upon the system of CPD which is not something the Law
Society is presently considering. In light of legal professions across England and Wales and
other jurisdictions pulling away from such a system, Council do not consider that there is benefit
to introducing the same. All Advocates in the Isle of Man are required to comply with the
Advocates' Practice Rules, which ensure that Advocates only undertake work within which they
have experience and knowledge. In order to obtain that experience and knowledge, Advocates
will have to undertake a certain level of CPD to remain up to date and aware of current issues.
If Advocates do not remain current and up to date they will lose business and their reputations
will be damaged. Further, Clients could make complaints to the ADT or sue the Advocate in
negligence. Given the amount of legal work undertaken on the Island, as well as the number of
Advocates, the number of complaints and actions brought is extremely low. This is evidence of
the fact that Advocates do keep themselves current and up to date in terms of CPD. Further, if
there were issues of competency and ability that required addressing by litigation Advocates, the
Judiciary has the ability to make ADT referrals and would bring such issues to the attention of
the Law Society. Advocates are Officers of the Court and therefore, are trusted to ensure that
they maintain their own ethical standards. We have not received any complaints in relation to a
lack of standard or knowledge of a Manx Advocate, such that would concern us and would
warrant the introduction of a CPD system. The Law Society provides a significant training
program annually, which training is well attended. Standing training items include, Advocacy,
Client Account Compliance, Anti Money Laundering Regulatory Compliance, Insurance and Risk
Factors, Data Protection, Ethics, Criminal Duty Advocate and Client Care. In addition, training is
offered across a broad range of legal areas. Council is are open to requests for training from
any member of the Manx Bar and the Judiciary and will endeavour to supply the same.
With regard to reforms as to the registering of practising non-Manx Lawyers, this falls under the
Legal Practitioners Registration Act 1986, which is not under the auspices of the Law Society for
regulation. Council is, however, aware that Her Majesty's Attorney General is currently
considering this legislation to ensure that the system of regulation of non-Manx Practising
Lawyers is adequate. There are a number of non-Manx Lawyers practising in the Isle of Man,
who offer a complimentary service that sits alongside Manx Advocates. The fact that they are
able to practice in the Isle of Man and can offer such services does not indicate in any way that
there is no longer a requirement for an independent Manx Bar or that the Manx Bar is not fit for
purpose and able to deliver the level of service required in the Island. Some of these individuals
are highly specialised in the areas of law they advise on and others are more generalist but do
not wish to undertake the Manx Bar Exams and do not need to in order to undertake the type of
law they practice. Many non-Manx Lawyers practice within Manx firms in which the principals of
the firm (always Manx Advocates) are ultimately responsible for the work undertaken by the nonManx Layers.
So far as Council is aware, there are no current reforms being considered or required, in relation
to the granting of temporary Advocates licences. A Temporary Advocates Licence, as explained
in our previous submission, is granted by the Court on a case by case basis. In order to secure
a Temporary Advocates Licence, a strict test must be met to the satisfaction of the Court. This
system is important to ensure the independence of the Manx Bar and to ensure that Manx
Advocates are obtaining the necessary experience within the Court system, to improve their own
standards and ability. There is absolutely no restriction in place, for Advocates obtaining
Counsel's Opinion, or having Counsel sit in Court with them to assist, the only restriction is that
without a Temporary Advocates Licence, English Counsel cannot speak in Court. There is a
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significant wealth of legal authority issued by both the First Deemster and the Staff of
Government (Appeal Division) with regard to the issuance of temporary Advocates Licences
which should be reviewed, in order to understand both the test applied by the Court and the
necessity to control who may appear in the Manx Courts and when it is appropriate for a nonManx qualified Lawyer to appear.
The Law in the Isle of Man is different to the Law of England and Wales. Manx Advocates operate
a fused profession, which means they are both Solicitor and Barrister. Neither Solicitors nor
Barristers in England and Wales are trained to do the job of both and to operate within a fused
profession, by and large. It is fundamental to the Isle of Man, access to justice and the rule of
law, to ensure that there is a strong independent Manx Bar, free from Government interference,
to represent the population of the Isle of Man, whether individual, corporate or otherwise, and to
show to the world at large, that the Isle of Man is a strong, well regulated jurisdiction in which to
undertake business. Any relaxation on the entry into the Manx legal profession or the ability to
appear in Court, should be treated extremely cautiously, given the differences between different
jurisdictions.

Council welcomes the opportunity to discuss this response more fully and looks forward to
meeting with the Committee on the 19 November 2018.
Council is aware that Ms Jane O'Rourke provided evidence to the Committee on the 15 October
2018 in her capacity as former Chief Executive Officer of the Law Society. The Committee will
appreciate that Ms O'Rourke left the employment of the Law Society in June 2015. Ms O'Rourke
was not authorised by Council to provide such evidence and much of the evidence she provided
was out of date and in some instances misleading. Whilst some of the points discussed by Ms
O'Rourke have been addressed in this letter, Council would welcome the opportunity to provide
a full response to the evidence provided by Ms O'Rourke.
Yours sincerely
[Signature: Juan Moore]

Juan Moore BA, FCIS
Chief Executive Officer
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Please note that appendices 1, 2 and 3 as referred to in the letter dated 30th October 2018 are a
duplication of appendices 1, 2 and 3 to this report and are therefore not reproduced as part of this
appendix.
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4.2

Idea: "Public Defender Unit"
SCOPE

This project supports the Programme for Government policy statement to work with the
Legal Aid Committee on proposals to develop more efficient, effective and equitable legal aid
provision for the future.
This SAVE suggestion and the PwC Proof of Concept (Appendix 3) explored whether a
"Public Defender Scheme" can be established on the Isle of Man for criminal defence cases
where legal aid applies, and the indicative cost saving this might generate. A PDU would
introduce a permanent, full-time criminal defence team, primarily for Summary Court cases
and more infrequently for Summary Court and Court of General Gaol Delivery (GG) hearings
and trials to replace private lawyers.
The PDU would in effect 'mirror' the prosecution team, albeit only for persons who were
eligible for Legal Aid funding or partial funding. Currently for criminal defence cases, the
accused can either pay for provision of private legal services chosen by themselves (the
position will not change), or apply for Legal Aid. The total payment made to private sector
legal practices in respect of such criminal cases, for the police custody, advice and
assistance and legal aid in Court hearings was £2.3m for 2015/16 (this includes a figure in
relation to the or000rtion of administrative effort which oversees the schemes).
SAVINGS:
Estimated savings from this project are over £1M, subject to successful delivery of the
objectives during 2018-19.

ACTION PLAN: PUBLIC DEFENDER UNIT
The detailed business case stage which indudes consultation with the Legal Aid
Committee will be started upon appointment of a suitably experienced project officer.
The Legal Aid Committee are a key stakeholder in this project as they are by statute
required to cover the effective delivery of legal aid and set the strategic direction and
determine policy which shapes the development of the provision of legal aid in the
Isle of Man. Other key stakeholders include the Isle of Man Law Society and the
judiciary who will also be consulted as policy and legislation is prepared to enable this
new unit.
Key objectives from this work indude:Implementation plan be recommended to the Legal Aid Committee, and that subject
to its agreement, the Attorney General progresses the implementation of a Public
Defender Scheme.
• Formal consultation with Isle of Man Law Society and Legal Aid Committee;
• Preparation of Policy and Code of Practice for the scheme; and
• Changes to primary legislation.
19
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5. NEXT STEPS
5.1

The first two phases of this programme will have delivered some considerable
successes and reductions in spending will arise from the investment that has
been made. However as illustrated below in figure 5.1, these cumulative savings
fall below the SAVE target of E15M.

Public Defender Unit: £1M
HE Consolidation: £1M
Bus, Rail Services £1.0M

SAVE

Other Government Services TBC

Target

Casual/Agency Worker: TBC
Contracts Review f2M

£15M

Efficiency review £0.5M
Asset Management f0.25M

Figure 5.1 SAVE Programme projects and saving estimates

5.2

Over the past eight years Government has worked hard to reduce its operating costs.
This has mainly been in 'back office' or support areas. For example the creation of
shared services, vacancy management and terms for new starters and promotions.
Many of the easier projects have been delivered and as a consequence it is becoming
much harder to find the savings from fewer opportunities. A further review of
shared service opportunities could provide further efficiencies and savings, but these
are not yet quantified.

5.3

The work undertaken reviewing the bus services identified that as the bus and
railway services are a function of the Depaitment of Infrastructure, it is difficult to
clearly identify direct costs associated with the service and clear policies relating to
service levels. This lack of transparency means that changes to service levels cannot
he easily made and there is little ability for public scrutiny of the costs allocated by
Government for transport when compared to other services. Priority based budgeting
for an efficient government would provide greater transparency and evidence to
determine future polices and priorities.
33
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Appendix 1: SAVE Programme Membership

SAVE Programme Sub-Committee of the Council of Ministers
(September 2018 —current)
Chair:
Treasury Minister Hon A Cannan MHK
Other Members: Hon D Ashford MHK
Mr L Hooper MHK (September 2017 — February 2018)
SAVE Programme Board
(February 2017 — August 2018)
Chair:
Mr 13 Shimmins MHK
Other Members: Mr D Ashford MHK
Mr I Hooper MHK
SAVE Management Team (Supporting Officers):
(February 2017 — current)
Mr C Randall, Financial Controller, Treasury
Mr D Davies, Director of Change and Reform, Cabinet Office
Mrs K Malone, Programme Director, Treasury
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t. Implement a Public Defender Scheme (POI)
cOugillt _Usti! — July 2017;
an criminal cases individuals may be represented by an advocate funded by Legal
Aid, this is currently accessed by ch oosing from a 'select list' of private sector
advocates.
'this idea proposes a Public Defender Scheme which provides a permanent full
thee defence team of advocates to replace the use of private advocates.

SAVE Programme Board Recommendation:I
! The Board are supportive of this idea arid should be progressed without further delay to the
business case and subsequent implementation stages.
1

Attorney General Chamber's Position:The AG is supportive of this idea whilst also recommending this in the early stages of the
SAVE Programme. ft is noted there is a separation of powers required between AG's
prosecutor and public defender; this should include a physical separation. The AGs are
happy to assist in the next steps and have drawn attention to the fact that the Legal Aid
Committee's sub-committee on PDS is also looking into this.
The Chief Registrar has also been consulted on this idea and supports its detailed
investigation.
PwC Proof of Concept Outcome:The stakeholder impact score for this concept are higher than average, mainly because only
one of the stakeholder groups will be significantly affected. In addition the feasibility score is
high because there are a number of PDS schemes already in operation around the world.
Based on the information submitted to us by HMAG, we believe the quantum of probable
saving will be around Wm with a high degree of confidence, which is in line with the SAVE
candidate ideas target. Whilst there are some Implementation challenges, the concept
appears to be valid and is likely to deliver the target saving.

Concept Score: 23.3

Cost Saving: atm p.a

1
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SAVE scheme — Proof of Concept report
Candidate idea: Public Defender Scheme

Methodology and process
The following process took place in order to develop the Proof of Concepts:
t. SAVE candidate ideas were sourced from the public and government departments
a. Candidate ideas were given an initial sift by Government based on a logic flowchart

3. The sifted candidate ideas were evaluated by the SAVE board based on a number of
factors to create a candidate idea shortlist
4. 15 candidate ideas were then selected by the SAVE hoard for PwC to assess using the
proof of concept model developed to objectively evaluate the SAVE candidate ideas
3. SAVE board assigned the 15 candidate ideas to the responsible departments and
individuals
6. PwC met the allocated contacts to refine the concepts and provide more detail
7. PwC researched and explored each of the concepts
8. PwC scored each of the 15 candidate ideas based on a scoring methodology
9. These reports were then prepared to summarise the research undertaken
Our work has relied heavily on the meetings that we have held with key personnel within the
departments. We have not attempted to verify or cheek all of what we have been told in the
time available, and it is possible that we may have misunderstood or misinterpreted what we
have been told. A more detailed review and consideration of further information could lead
to changes in the scoring or our conclusions.

Concept description
Currently, all criminal prosecutions on the Isle of Man are performed by HMAG, staffed
primarily by Her Majesty's Attorney General's own staff. This concept explores whether a
"Public Defender Schemes can be established on the Isle of Man for criminal defence cases
where legal aid applies, and the indicative cost saving this might generate.
Currently for criminal defence cases, the accused can either pay for provision of private legal
services themselves, or apply for Legal Aid. Where Legal Aid is granted, the accused is
offered a 'select list' of local lawyers at pre-agreed rates between the lawyers and Treasury
(with Tynwald approval) which are ens - £135 an horn• (last amended in 2010).
the Duty Advocate who attends summary sessions for 'ad-hoc' support and also attends those
in police custody is staffed by private lawyers. The overall cost of this was Ez.3m for 2015/16.
The PDS would introduce a permanent, full-time criminal defence team for summary court
cases to replace private lawyers.
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SAVE scheme — Proof of Concept report
Candidate idea: Public Defender Scheme

Key findings
• #1: The concept is valid and could be introduced here on the Isle of Man
#2: It is highly likely to provide Government with a cost saving which can be realised
almost immediately (certainly within the SAVE programme timescale)
• #3: Saving likely to be Liam to Ei.sm, with a reasonable degree of certainty
• #4: Revisions to primary and secondary legislation would need to be made as current
legislation is not fully consistent with a PDS
•

Indicative cost savings
External firm costs for Legal Aid criminal defence cases were £2.3m for 2015/16, although
we note that this also includes legal aid costs for General Gaol proceedings as well, which are
outside the scope of the PDS (and would still need to be incurred). In the time available., we
were not able to separate these costs out. Assuming the PDS could be formed and operated
for around Enok (lowest estimate), the saving would be St.sm. This would be made up of:
• £630k of salaries for 6 legal staff, 3 AOs and I EO; and
• Stook of office/setup costs, around £70k of which would be recurring
To assess for sensitivity, we applied a 20% uplift to salary and office costs on top of HMAG's
estimate, and assumed that to% of 2015/16 external costs are still required for specialist
support and/or workload peaks, which gave a PDS cost of E1.2113. The estimate assumes
accommodation can be found for the PDS in the Government's existing office space. Allowing
for this, the cost saving would still be aim versus the current cost of E2.3m.
Based on the experience of forming the FLU, it is likely to take a period of time (at least 12
months) to set up the PDS, but it is reasonable to assume it can be done within the SAVE
timeframe prior to 2021/22. There is no other anticipated up-front spend.

Potential issues/challenges
• #1: A robust solution to the conflict of inten%t which would exist between HMAG's
prosecutions team, government departments (who may be defendants in the cases),
and the PDS will need to be found in order for the PDS to be able to perform its role
and in order for it to be accepted by the public. For example, co-location or just
creating a new PDS reporting line into HMAG would not be appropriate.
• #2: It will be crucial to ensure that sufficient governance exists over the process to
ensure it is successful. Examphes of other schemes have shown that where the goal is
to "save costs", the caseload of PDS lawyers can increase year-on-year until the
quality of the service being provided begins to suffer - but as long as this is recognised
up front and managed effectively, this risk can be effectively mitigated.
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SAVE scheme Proof of Concept report
Candidate idea: Public Defender Scheme

Potential issues/challenges (continued)
• #3: It may be difficult to make the P1)8 sufficiently attractive to prospective
employees, as the rates of pay and prospects the PDS would be able to offer are likely
to be less than those in private practice, particularly after the introduction of the 'New
Terms For New Starters' initiative which has reduced the attractiveness of legal roles.
• #4: There may be some resistance to the introduction of a PDS by the Isle of Man
Law Society ("IOMLS") and the members it represents. The Panel of Advocates lists
38/71 who have indicated they are prepared to act on criminal matters, although
HMAG believes the actual number with reliance on criminal legal aid is small. 10M LS
members benefits from set rates for performing this work (around Eus-E135
depending on grade, based on HMAG's research) which are in excess of the UK rates
of c. £8o (based on HMAG's research and supported by PwC research). The IOMLS is
a well established local body with significant power within the legal sphere and other
PDS schemes have attracted criticism from similar legal representative bodies.
• #3: There is an assumption, which is based on the criminal prosecution caseload
managed by HMAG, that the workload is fairly flat throughout the year. Significant
peaks and troughs may reduce some of the savings proposed, as the staff would be
employed full time, but based on HMAG's experience this is unlikely.

Stakeholder impact
1.Isle of Man Law Society (and members) law Society members currently receives favourable rates for time spent, albeit they are
below private practice rates. However, it provides an opportunity for junior local lawyers to
"build their names" and get case experience. Taking this "in house" removes this work from
the local legal practices who are represented by the Isle of Man Law Society. Experience in
other jurisdictions has also shown that there may be some resistance to this change.

2. DIIA - No Impact
The experience for DHA is likely to be better, as they will only have to deal with a smaller
pool of lawyers who they may get to know better to work in a more collaborative fashion to
help the "clients" of the service.

3. Police - No Impact
The police are unlikely to be negatively affected; again, a better consistency of Duty Advocate
will probably be a benefit.
4. Courts - No Impact
We. cannot see that the Courts will have a negative experience from this. If anything, it may
simplify the length of hearings and enable the Duty Advocate to reach pleas and bargains
more easily if they can develop a better rapport with the Courts.
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SAVE scheme — Proof of Concept report
Candidate idea: Public Defender Scheme

Stakeholder impact (continued)
5."clients" The "clients" (i.e. those receiving Legal Aid who may then be represented by the PDS) will
possibly no longer be able to pick from a list of lawyers, and may perceive that "the state" is
forcing a lawyer on them. However, as long as the appropriate governance and framework is
in place to manage caseloads and control the quality of service provision, it is unlikely they
will be otherwise affected.
6. Other Government Departments Due to conflicts of interest, HMAG will not be able to have oversight of the PDS. Therefore,
there will be an admin/oversight burden placed on another department which will affect
them negatively. In addition, dealing with conflicts of interest (where a part of government is
a party to the case) may become more complicated.

Experience from elsewhere
A number of PDS schemes exist elsewhere in the world with varying degrees of success and
acceptance, including in England and Wales, Scotland, Singapore, the US and Canada. This
demonstrates that the concept is valid. it is unclear whether the creation of PDS in these
territories has genuinely saved money; the Law Society equivalents generally argue not
because the Government is highly bureaucratic and beset by policies and procedures,
whereas the PDS generally assert that they have reduced the cost of processing cases.

Concept score
The scoring model has been designed to allow a high level comparison between different Poe
to assist with decision making when considering which of the ideas to progress. We assessed
each of the PoC against 4 criteria on a scale of i to to to give an overall score out of 40. In
each case, the higher the score given, the more desireable we assessed the PoC to be against
each category. The four assessment categories were as follows.
1. Potential Cost Saving - what is the potential quantum of the saving?
2. Stakeholder Impact - We gave consideration and equal weighting to all of the
stakeholders identified in each concept.
3. Feasibility - flow likely is it that the Poe could be achieved - how big are the
barriers?
4. Efficiency/ Quality of Life - Is the PoC likely to have a wider positive or negative
impact on the Island and its communities?
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Candidate idea: Public Defender Scheme

Concept score (continued)
This concept was scored as follows versus the average or all concepts evaluated:
1.......
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We have a high degree of confidence in the cost estimates for this concept given the quality of
the management information available to base it on and recent experience of setting up the
Financial intelligence Unit (MU) here as well as the known costs of the external finn legal
invoices.

Conclusion
The stakeholder impact score for this concept are higher than average, mainly because only
one of the stakeholder groups will be significantly affected. In addition the feasibility score is
high because there are a number of PDS schemes already in operation around the world.
Based on the information submitted to us by HMAG, we believe the quantum of probable
saving win he around Faun with a high degree of confidence, which is in line with the SAVE
candidate ideas target. Whilst there are some implementation challenges, the concept
appears to be valid and is likely to deliver the target saving.
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COURTS OF JUSTICE(,)
You are here: Courts of Justice (/) - News (/news/) - 2018 (/news/2018/) - Sep (/news/2018/sep/) Deemster Corlett's speech at his swearing in as First Deemster and Clerk of the Rolls

Deemster Corlett's speech at his swearing in as
First Deemster and Clerk of the Rolls
News Publication Date: 19 September 2018
Your Excellency, Lady Gozney, Your Honours, Your Worships, Mr President, Chief Minister, Mr
Attorney, friends and colleagues.
Firstly may I welcome you all at this rather early hour and congratulate you all for being on time!
I thank His Excellency and Deemster Montgomerie for their kind words. I also welcome the
opportunity which has become customary on these occasions to make some general remarks of
my own. So I hope you will indulge me for a few minutes.
I happened recently to come across the short address which I gave on the occasion of my
swearing in as Deputy Deemster in November 2007, nearly 11 years ago. I had just left private
practice and it seems that I was interested then in what it was to be a "professional" in the
context of some reflections on 23 years of practice as an advocate.
In my 2007 address I expressed the hope that those qualifying at the Manx Bar in the future
would be able to justify the label of "professional", and practise in a fiercely independent calling
which is not part of an anonymous commercial machine. I also said this:
"There is of course a key role to be played in all this by the Government. If an advocate is
properly to fulfil his or her public interest role in representing those of limited means, it is
vital that we have a properly funded legal aid system which provides the best possible legal
advice and representation allied to reasonably competitive fees and proper eligibility criteria
for the public. Tynwald is to be commended in at least preserving a reasonably functioning
legal aid system, in marked contrast to the situation in England and Wales where legal aid
appears to be in the process of being systematically dismantled, and I hope that the Isle of
Man will remain a beacon of civilised practice in an otherwise rather bleak legal aid desert.
All our residents should be able to vindicate their legal rights before the courts in a prompt
and cost-effective manner, and in my view legal aid should be regarded as one of the proud
cornerstones of our society on a par with the provision of universally excellent health and
educational services."
Now I am fully aware that there are few things worse than a judge who quotes himself!
But when I recently re-read this address I realised that I still very much share these sentiments
and that they have not been dimmed in any way by 11 years on the Bench. Indeed, I probably
espouse them now with even greater fervour. I say this because what has struck me as a judge
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is how crucially reliant the judiciary is on the professionalism of an independent, able and wellresourced Manx Bar. Put simply, we would be unable to do our job without professional
advocates.
Some of you may think this is a rather obvious point — the Manx courts obviously must rely on
advocates as that is the way things have always been. But the biggest change which I have
noticed over the past 11 years has been the inexorable rise in the number of litigants who
represent themselves in court. So it is that in many family cases, and also civil matters, we find
that one or both sides are unrepresented. They would rather of course have an advocate but
simply cannot afford one. In addition, there is a continuous call from some quarters who would
wish to see the curtailment, or even the end, of our legal aid system, much as has happened in
England and Wales in the last eleven years, with a disastrous effect on the quality of justice in
those countries.
In considering such issues I hope that Tynwald will bear in mind that it is all well and good
trumpeting the Isle of Man's respect for the rule of law, if its own citizens are entirely unable to
vindicate those rights in our courts and tribunals. Those courts and tribunals must be accessible
to all, not merely in the sense that the doors of The Ritz are open to all, otherwise the phrase
"the rule of law" is meaningless.
Sir Andrew McFarlane, Lord Justice of Appeal and now President of the Family Division of the
High Court in England and Wales, put it in a nutshell when he is reported by The Times as
having said recently that:
"It's all very well and it's really good that we live in a country that has developed a very
sophisticated idea of human rights. But those rights are no good to anybody unless the
person has access to them. And the only way to access those rights is with a key, and the
key is the lawyer. Without the lawyer, access to rights is really an empty phrase."
I hope I will not be found guilty of mixing my metaphors too much when I say that the idea of the
lawyer as a key to the vindication of rights hits the nail on the head.
It has been claimed that we can do without legally aided lawyers in court for most cases and that
we must simply help those who cannot afford representation to do a better job for themselves by
simplifying legal procedures and the laws which underpin them. I am sorry to say that those
individuals certainly do a pretty bad job of it at the moment, causing delay and extra cost to the
entire system.
This supposed solution to the problem is in my view wholly misconceived. Making the legal
system "simpler" would involve a major rewrite of our laws and procedures. The agony of the
Brexit process is I would suggest tame in comparison. I simply ask is it desirable or even
practical to dismantle hundreds of years of sophisticated legal rights and remedies, and in effect
rewrite the entire statute book? We must recognise that the law as it is today is a very complex
animal, designed to deal with a highly complex world. It takes years of training and experience
to represent someone well in court. Those who suggest that the system can work perfectly well
with self-representation as the norm would not, I think, suggest that a sick patient should be
allowed to operate on him or herself or even perhaps on others at Nobles Hospital.
No, in my view the answer to the current rather confused and uncertain situation is to ensure that
those who cannot afford good representation before our courts and tribunals receive state
funding to enable this to happen. By no means are all disputes suitable for or can be resolved by
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mediation. Only in this way can we ensure that our citizens can benefit from the many
sophisticated rights and remedies bestowed upon them by Tynwald. Only then can we truly say
that the Isle of Man respects the rule of law.
As I said in 2007, justice is every bit as important as state education and the National Health
Service. If the state, through Tynwald and the common law, constructs a sophisticated system of
rights, it must be prepared to fund access to the courts and tribunals for those who have a good
case but cannot afford to pay for legal representation. As Lord Reed put it in 2017 when giving
judgment in the Supreme Court in the Unison case, which involved an attempt by the UK
Government to impose a substantial increase in fees payable to start a case in the Employment
Tribunals :
"In order for the courts to perform (their) role, people must in principle have unimpeded
access to them. Without such access, laws are liable to become a dead letter, the work
done by Parliament may be rendered nugatory, and the democratic election of Members of
Parliament may become a meaningless charade. That is why the courts do not merely
provide a public service like any other. Access to the courts is not, therefore, of value only
to the particular individuals involved."
Before I leave this topic I would just like to point out that when the legal aid scheme was first
introduced in England and Wales after the Second World War, a very substantial part of the
population were eligible for legal aid. In 1949 eight in ten people had access to legal aid based
on income and assets. By 2008 only around three in ten people satisfied the means test. There
are no similar statistics available in the Isle of Man but I have no reason to doubt that the
situation is any different here.
It may also come as a surprise that my own researches from publicly available sources reveal
that the total expenditure on the administration of justice in this Island (i.e. the cost of criminal
and civil legal aid, the judiciary and the Attorney Generals Chambers) is, and has been
consistently for the last 5 years, less than one per cent of total government expenditure, so to
suggest that the cost of justice is spiralling out of control is in my opinion simply wrong.
Well, you will all be relieved to know that my early morning lecture is now over!
Looking to the future, I am hoping during my term of office to make significant changes in the
public's understanding of what goes on in the courts and tribunals. I also want to make sure that
our dedicated and hardworking judges and staff receive the resources, training and support
which they need. Some changes are long overdue in the laws and procedures which govern the
work of the courts and tribunals, and I intend to do my very best to ensure that our system of
justice is one of which we can all be proud and which serves all its users, whether they be the
most vulnerable child facing being taken away from its birth parents in to care, a victim of crime,
the directors of a multinational company, an unfairly dismissed employee or someone seeking
compensation as a result of a life changing accident.
In undertaking this task I know I can count on the support of our new and most able Chief
Registrar, Stuart Quayle, and my judicial colleagues, both permanent and full time, and of course
not forgetting the magistrates and our many tribunal chairmen and members.
While on the subject of support, I cannot speak highly enough of the excellent court clerks and
support staff who are well represented here today and who have been an enormous source of
encouragement to me particularly over the last nine months or so.
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I am also delighted to welcome His Honour William Cain QC,CBE,TH to whom I was articled in
the distant days of 1981 to 1984, and whose outstanding reform work when he was AG remains
unsurpassed, and whose judgments when he was Deemster I have always admired for their
style, learning and concision.
I am also delighted to welcome Marianne Kerruish. The late Mike Kerruish QC was a breath of
fresh air for me after several rather demoralising years in private practice. I joined him in the
then tiny AGs Chambers in the mid-1990s. We worked as a real team, based on mutual respect,
good communication and sheer hard work. When I re-joined him in 2007 and became a member
of the judiciary he was equally inspiring. Marianne knows that he is still remembered with great
fondness in the Courts of Justice.
I would like also to mention Geoffrey Tattersall QC who retired last year as our long serving and
very distinguished Judge of Appeal. Geoffrey has been a particular source of support and
encouragement to me, and it is a pity that his church duties have prevented his attendance here
today.
I wish also to express my particular gratitude to His Excellency and Lady Gozney for hosting this
ceremony and to the staff at Government House and the Cabinet Office and also our own
Stephen Robertson for arranging everything so efficiently.
I feel enormously privileged and lucky to be here today. My parents scrimped and saved to give
me the best education possible and, unlike for many of our young people today, the Manx
government when I was a student was far sighted enough and had no hesitation in funding my
fees at both university and Bar school in London. Of course my career in the law, such as it has
been, has not all been smooth sailing. The law can be a demanding taskmaster and is quite
capable of taking over all one's waking hours. Like no doubt many of the lawyers here, I have
encountered rough waters, mostly nothing to do with cases I have conducted, or clients, but
more often caused by the self-interest of those who one thought of as colleagues and who really
should know better.
At those difficult times it is to one's friends and family that one turns. In that regard I am uniquely
blessed with having a wonderful wife, Angelina, and my children James and Annabel. I would
not be here without their fantastic support.
They have also fulfilled the important role of preventing me (I hope) from succumbing to the
dreaded disease known as "judgitis", a fatal condition marked by pomposity, arrogance and a
generally deteriorating and bad temper, combined with a tendency to make inappropriate
comments in court to which all present are expected to collapse in fits of laughter! Angelina
might I think disagree with my assessment.
But in any event long may my family and friends continue to have this beneficial effect and ward
off at least the worst effects of that awful condition.
I conclude by saying that as both Deputy Deemster and Second Deemster I have been
privileged to preside over some of the most interesting and challenging cases that one could
hope to encounter. The First Deemster's primary duty is of course to preside over cases in the
Manx courts , so I now look forward to yet more of the same, but also the opportunity to shape
the administration of justice in this Island for the better.
As First Deemster, Clerk of the Rolls, and of course Deputy Governor, I promise that I will do my
utmost to live up to my oaths of office, and above all to serve the people of this Island to the best
of my ability. This is for me a fantastic opportunity which I intend to grasp with both hands. As
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the learned historian Peter Kelly MBE, CP who is also present today, recently reminded me ,
despite the prevalence of my surname in these parts ,I was the first "Deemster Corlett" , I was
the first "Second Deemster Corlett" and I am indeed now the first "First Deemster Corlett" !
Concision is a virtue to which I aspire but occasionally fail to achieve. I have now gone on quite
long enough. Thank you all for listening to me and for making this such a special and memorable
day.
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