LEGISLATIVE COUNCIL, TUESDAY, 7th MAY 2019

Order of the Day
1. Communications Bill 2018 –
Consideration of clauses commenced
HM Attorney General to move.

15

20

The President: Business before us today begins with Item 1, the Communications Bill 2018, and I
call on the mover, the learned Attorney General. I understand the clauses will be moved collectively
in some instances, I leave it to Mr Attorney.
The Attorney General: Thank you, Mr President, and thank you for your indication in that regard
as I will, when introducing the clauses, be seeking with your permission to move the Bill in groups of
clauses wherever possible to do so. As I have already indicated, the Bill is largely technical and I am
hoping that this approach will assist Council in moving this lengthy Bill.
Mr President, if I could start with clause 1, which sets out the Bill’s short title and
commencement provisions.
Mr President I beg to move the clause 1 stand part of the Bill.

25

The President: Mr Henderson.
Mr Henderson: Eaghtyrane, I beg to second and reserve my remarks.
30

35

The President: I put the motion that clause 1 do stand part of the Bill. Those in favour, say aye;
those against, no. The ayes have it. The ayes have it.
Mr Attorney.
The Attorney General: Thank you, Mr President.
With your leave, I will move on to clause 3 and leave the commencement provisions in clause 2
until Mrs Lord-Brennan has moved her new clause 1.
The President: Agreed, Hon. Members?

40

45

Members: Agreed.
The Attorney General: Clause 3, Mr President, defines general terms used in the Bill. The clause
also contains a definition of ‘public service broadcaster’ as meaning Radio Manx Ltd. Manx Radio
was placed on the face of the Bill as the public service broadcaster in response to a Tynwald
recommendation arising from the 2012 Tynwald Select Committee on Public Service Broadcasting
which recommended that, and I quote:
The Council of Ministers should bring forward primary legislation to give Manx Radio a permanent existence and status
as the independent public service broadcaster of the Isle of Man.

50

This recommendation was accepted by Tynwald when the Report was debated in March 2014.
My hon. colleague, Mrs Sharpe, has tabled an amendment to clause 3, as appears on the Order
Paper, and I can indicate that there are no objections to this amendment.
Mr President, I beg to move that clause 3 stand part of the Bill.
The President: Mr Henderson.
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Mr Henderson: Eaghtyrane, I beg to second and reserve my remarks.
55

The President: Mrs Sharpe.
Mrs Sharpe: Thank you, Mr President.
I would like to start by asking whether anyone might second my amendment at this stage?
60

The President: So you are moving, yes.

65

70

Mrs Sharpe: And if I may, I would like to explain briefly why I wish to move this amendment.
I would like to propose to Hon. Members of Council that the lines, so clause 3, page 23, lines 10
to 13, be altered so that the term ‘public service broadcaster’ means Manx Radio and/or another
company which holds an appropriate licence.
As I outlined to Hon. Members during our last sitting, I am not seeking to undermine or unsettle
Manx Radio. I simply believe it is more accurate if this Bill clearly states that ‘public service
broadcaster’ means a company which holds an appropriate licence and that the Bill does not refer to
just one company per se.
As the learned Attorney has indicated, the Bill will still acknowledge that Manx Radio is the public
service broadcaster.
Thank you, Mr President.
Amendment to clause 3:
2. Page 23, for lines 10 to 13 substitute—
‘public service broadcaster’ means one or more licenceholders upon whom public service
broadcasting obligations are imposed, being—
(a) Radio Manx Limited, a company incorporated under the Companies Acts 1931-2004 with the
company number 001486C;
(b) another licenceholder specified in an order made by the Council of Ministers;
(c) both the company mentioned in paragraph (a) and one or more licenceholders specified as
mentioned in paragraph (b); or
(d) two or more licenceholders specified as mentioned in paragraph (b).
The President: Miss August-Hanson.

75

Miss August-Hanson: I would like to second, and just to add to that I think that it would
future-proof it and it would add a level of fairness as well.
Thank you, Mr President.
80

85

The President: Yes, Mrs Poole-Wilson.
Mrs Poole-Wilson: Thank you, Mr President.
I think this amendment is a sensible amendment in terms of future-proofing. I also think it does
not jar with previous resolutions of Tynwald in that when Tynwald debated the report in December
2018 and approved Mr Baker’s amendment at that time, the amendment actually referred to:
Tynwald affirms its commitment to Independent Public Service Media…

90

And so I think it is acknowledged that the future of public service broadcasting or media is likely
to evolve with different platforms and potentially therefore different providers and it does make
sense to future-proof this primary legislation, which has been so long in evolution, so that we allow
for the fact that there may well be scope for different providers, whilst not undermining Manx
Radio’s current position.
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The President: Mr Henderson.

95

100

105

110

Mr Henderson: Gura mie eu, Eaghtyrane.
Addressing the amendment, and I fully respect the Hon. Members’ input and observations on the
matter, but to the amendment itself, I just have some brief words in relation to that. The first, which
the learned Attorney pointed out, is that there was a unanimous Tynwald resolution of 2014
supporting the original wording, which is why the Department/Communications Commission have
brought the particular wording into this legislation before us this morning, in recognising the full will
of Tynwald at that time. That being so, we also have the ongoing Select Committee with regard to
Manx Radio which, in my view, is recognising, albeit tacitly, Manx Radio as the public broadcaster
and I think we need to take note of that.
The wording of the Tynwald resolution in the particular recommendation is specifically worded
and it only states Manx Radio, or words to that effect. The amendment has the effect of broadening
this somewhat, which I believe is not the intention of the original Select Committee Report to
Tynwald, as I say, unanimously voted and approved upon, and we are changing the direction a little.
Also within this legislation the Council of Ministers do have powers to make changes if they so wish.
So we are adding an additional element to the legislation via the amendment where we already have
that flexibility to make changes if we so wish.
My principal point of concern is the fact that we are using primary legislation to circumvent, to
me, the will of Tynwald which is live and that motion still stands, it has not been superseded in any
particular way, it is still running and live.
So, with those points, Eaghtyrane, I shall not be supportive of the amendment.
The President: Mrs Lord-Brennan.

115

120

125
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135

Mrs Lord-Brennan: Thank you, Mr President.
I think for me if the amendment had not left the statutory provision for putting Manx Radio down
as the statutory provider of public service broadcasting, if it had not left that intact, I do not think I
would have supported it, because quite clearly in the debates that have been had in Tynwald it was
important to put Manx Radio on a statutory footing, that is what the Communications Bill has done.
But I think that what the amendment does is to allow for a longer-term view so it really adds to that
rather than take it away. So that is the comfort I have taken from it and on that basis I will be happy
to support it.
The President: Miss August-Hanson.
Miss August-Hanson: Thank you, Mr President.
I would like to support what Mrs Lord-Brennan has said because I thoroughly agree with it, but
also at the same time this is enabling, I do not believe that this is prohibitive and I do not believe
that this goes against the will of Tynwald.
I would like to add, however, that in the last sitting of Legislative Council where we sat and
discussed this I was previously a member of the Department of Home Affairs, which I am now not,
and having seconded the Bill I did state that there was support for the amendment by Mrs Sharpe
from the Communications Commission. There was interest, support was perhaps the wrong word to
have used, I believe that they needed to go back to the board, but there was interest at that point.
Thank you, Mr President.
The President: Does any other Member wish to speak before I call on Mr Attorney? Yes.

140

Mrs Sharpe: Thank you, Mr President.
Yes, just following on from Miss August-Hanson’s comments about the Communications
Commission itself, I would just like to read a letter which I have received from the Chief Executive
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145

150

155

160

Officer, Ivan Kiely, he says, ‘Thank you for the recent correspondence on your proposed amendment
to the Communications Bill 2018, specifically the addition to the definition of “public service
broadcasting”. The Commission notes that the inclusion of Manx Radio on the face of the Bill is as a
result of a recommendation put before and accepted by Tynwald in 2014. It is not clear that the
amendment as tabled is at odds with the will of Tynwald, nevertheless, it could be advisable to seek
the views of the Attorney General in this regard.’
And the Attorney General did address this during the last sitting of the Legislative Council and
said that there would be no conflict with the decision that was made in 2014 in Tynwald.
(Miss August-Hanson: Hear, hear.)
Mr Kiely continues: ‘Your proposed amendment was discussed by the Commission at its most
recent board meeting and members see no reason to oppose the amendment as proposed.’
I do take on board what the Hon. Member, Mr Henderson, has to say about the will of Tynwald
and it is not my intention to go against that, but I think it needs to be acknowledged that the world
of media is very fast changing, and it has changed so much since 2014. I mean we have seen
hijacking of social media by various governments worldwide, the rise of Donald Trump, the
anti-Hillary Clinton campaign and I think, looking to the future, we have to open our minds as to the
best way that we can provide a strong and trustworthy public service media for the people of the
Isle of Man.
Thank you, Mr President.
The President: Learned Attorney.

165

170

The Attorney General: Thank you, Mr President, and I thank Hon. Members for their
contribution.
As I indicated when introducing this clause, my instructions are that the Commission raises no
objection to the proposed amendment. I have listened carefully to the concerns voiced by my hon.
colleague, Mr Henderson, but I am of the view, as Attorney, that the wording of the proposed
amendments is not at odds with the Tynwald resolution of 2014 and accordingly I simply state the
case again that the Commission has no objection.
The President: In that case, first I put the amendment in the name of Mrs Sharpe. Those in
favour, say aye; against, no. The ayes have it.
A division was called for and voting resulted as follows:
FOR
Miss August-Hanson
Mr Crookall
Mrs Lord-Brennan
Mrs Maska
Mrs Poole-Wilson
Mrs Sharpe

175

180

AGAINST
Mr Cretney
Mr Henderson

The President: The amendment carries 6 votes to 2.
I put clause 3 as amended. Those in favour, please say aye; against, no. The ayes have it. The ayes
have it.
Mr Attorney, clause 4.
The Attorney General: Thank you, Mr President.
With your leave I will move clauses 4 to 7 together.
The President: Is that agreed?
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185
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200
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Members: Agreed.
The Attorney General: Hon. Members, clauses 4 to 7 define further general and specific terms
used in the Bill which reflect industry and regulatory standard terms.
Clause 4 defines ‘electronic communications network’ and ‘electronic communications service’
this updates the narrower definitions in the Telecommunications Act 1984 of telecommunication
systems and apparatus to reflect the UK definition from the Communications Act 2003 and the
standard EU definition.
Clause 5 defines ‘available for reception by members of the public’ and excludes on-demand
programme services from this definition.
Clause 6 defines ‘programme service’ and provides certain exceptions, in broad terms this does
not include internet services or two-way services.
Clause 7 allows for the Council of Ministers to amend the preceding provisions of the Division by
order if it appears necessary or expedient to do so. There are other similar change provisions in the
Bill which will allow for technological change and also for changes in regulatory approach as the
business models that support investment also change. The Bill adopts a technology and service
neutral approach which by not prescribing or defining services and markets should prevent the Bill
from inadvertently inhibiting innovative services from being rolled-out in the future.
Mr President, I beg to move that clauses 4 to 7 stand part of the Bill.
The President: Mr Henderson.
Mr Henderson: I beg to second and reserve my remarks.

210

215

220

225

230

235

The President: Hon. Members, I put the motion that clauses 4, 5, 6 and 7 do stand part of the Bill.
Those in favour, say aye; against, no. The ayes have it. The ayes have it.
Clause 8 and Schedule 1, Mr Attorney.
The Attorney General: Thank you, Mr President.
Clause 8 and Schedule 1 deal with the status, functions and independence of the
Communications Commission. Subject to the Act and in particular clause 9 which follows, the
Commission is required to exercise its powers independently. Schedule 1 specifies the functions of
the Commission and may be amended by the Council of Ministers by order after consultation with
the Commission and any other persons that Council of Ministers considers appropriate.
Paragraph 1 of Schedule 1 sets out the functions of the Commission in respect of broadcasting
and electronic communications networks and services.
Paragraph 2 states the general duties of the Commission in relation to telecommunications and
broadcasting and states that in carrying out its functions, the Commission must, so far as is
practicable, seek firstly to further the interests of all members of the public in the Island in relation
to communications matters; and secondly to further the interests of consumers in relevant markets,
where appropriate by promoting competition.
Paragraph 3 gives the Commission’s functions specifically in relation to electronic
communications and how it must exercise the functions in a manner best calculated to secure a
wide range of electronic communications networks and services. It must also secure that any
provider of a network or service is able to finance the provision of that network or service.
Paragraph 4 states the Commission’s functions in relation to broadcasting. The Commission is to
firstly regulate, in accordance with this Act, broadcasting services; secondly, keep under review the
reception in the Island of programme services provided from the Island or elsewhere, and the
quality and content of those services; and thirdly, further the interests of the Island in the whole
field of programme services.
Mr President, I beg to move that clause 8 and Schedule 1 stand part of the Bill.
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The President: Mr Henderson.

240
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Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.
The President: I put the motion that clause 8 and Schedule 1 do stand part of the Bill. Those in
favour, say aye; against, no. The ayes have it. The ayes have it.
At this point it would be appropriate to call on Mrs Lord-Brennan to move her amendment to
insert a New Clause 1.
Mrs Lord-Brennan.
Mrs Lord-Brennan: Thank you, Mr President.
I have been prepared to bring this amendment forward today really because it seemed that there
were quite a few Members that had strong feelings about the matter of the political chair and also,
as in previous sittings, we have discussed the consultation responses where concerns were
expressed about it; and in particular in the last sitting there was an answer to a question which was
in effect what happens in other jurisdictions. I think in that sitting it was identified that really it was
only a couple of jurisdictions that had maintained the political chair.
So I think, Hon. Members, we have had some interesting debate on this so far, but in deciding to
move this amendment I have taken account of a few things, aside from the original consultation, and
also aside from the Keys debate which I feel that – and I will not continue mentioning it, but there
was a lot of support in Keys for an amendment which dealt with this matter in a different way. So I
do actually think there is an expectation that it might be looked at here because there were
concerns in the other place.
I have also taken care to look at the wider environment as to what best practice in regulation
looks like, and although there may not be a strict definition what I have sought to find is a point of
reference for how such matters are handled with regulatory bodies on the Isle of Man and
elsewhere. I have also sought informal views of other Tynwald Members.
My main goal with this amendment is to seek to be pragmatic and to try and find something that
meets both needs. Those needs are really, on the one hand there is quite a strong view that has
been expressed that actually it is really not right to have a political chair in terms of best practice, in
terms of good governance. Certainly some strong views have been put to me about that. On the
other side of things, there has been put to me a need to have a political chair in the short-tomedium term just really to be practical about matters of bringing forward secondary legislation.
So in bringing this amendment I have tried to put something together which would meet both
needs and recognise that there is a wish and a desire for the short term/medium term to have the
political chair, but I think it has been recognised in a number of ways that in the longer term it is not
really acceptable to have this arrangement on an indefinite basis. So that is my pragmatic view and I
hope that the amendment will find a common ground in that.
I am also aware that the Communications Commission has undertaken to consult again on the
matter within 12 months and come up with a range of options of how to deal with it, because timing
was thought to be an issue. I am quite comfortable with that and, indeed, my amendment would put
no bar on the Commission approaching this however they will. What it would simply do is before the
end of this administration – and I will talk a little bit more about the timing in a moment – it would
just simply say … And I will read it just for the sake of the record now: the New Clause titled ‘Chair of
the Commission’ would say that, ‘The Council of Ministers must, not later than 30th April 2021, by
order under this section amend the Communications Commission Order 1989 to provide that — the
chair of the Commission is to be a person who is not a Member of Tynwald;’ and it then goes on to
say that the principles commonly known as the seven principles of public life, to ensure that
Commission members are ‘politically independent; and commercially independent.’
So I am seeking to put that provision firmly in statute and I think that is the role of what we
should be doing when we are making the law. The hows and the timing and how the Commission
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might seek to go about it really is the Commission’s business and it is down to them. So I think the
strength in this amendment is really just in the simplicity of it as it would just allow enough time, but
at the same time draw a line.
The amendment would come into force upon Assent and so it is really that timing of what I have
proposed as April 2021 that is, I guess, the cut-off point that will allow – from the conversations I
have had – the Commission to do what it needs to do for the important secondary legislation it
needs to bring forward. I know that certainly in various conversations I have had, the indications I
have had are that this would be required for 12 months or 18 months – this amendment allows for a
little bit more than that. And I think that it would be sensible to draw a line under this before this
administration concludes. I think even in the other place it was recognised that there was not an
appetite to not have the political chair right away, but down the line it seemed a sensible thing to
do.
So it takes account of the requirement to maintain the current situation and I have taken that on
board to assist with the passage of secondary legislation. It benefits from being simple and it allows
for a period of time to handle things in the way the Commission prefers. And it does not have any
negative impact on the Commission’s approach as to how they will handle the matter.
I think it is important to have in mind that it is really for the legislature to decide what the
parameters are, as we have done, rather than the Commission. In preparing for this amendment –
and this was after speaking to other Members – one of the things that I sought to do was find a
point of reference elsewhere as to how this sort of matter is handled in other regulatory setups. And
in doing that I was very grateful to get some good research which I have been very interested to
read and very grateful for.
I will just mention now a couple of the main ones, because I think they have come up, but we
have not really spoken about them in detail to do with actually what the legislative lever is. So in
other regulatory bodies the ones that would really spring to mind, where there has been a lot of
thought and consideration for various reasons, would be the Gambling Supervision Commission and
also the Financial Services Authority.
What I was looking for really was, was there an example or a precedent where in primary
legislation we have set to ensure that there would not be a political chair. And we have here two
very clear examples that have been alluded to, but I wanted to bring to Council’s attention the exact
provisions, and to really say that these principles of independence of having a non-political chair are
such very important principles that in other cases we have, as a jurisdiction, thought absolutely
correct that we enshrine them in primary legislation.
In respect of the Gambling Supervision Commission, Schedule 1(3)(a) of the Gambling Supervision
Act 2010 refers to the constitution specifying no political Members, so that is written down in
statute. A similar thing has also happened in respect of the Financial Services Authority where
Schedule 1(17)(a) of the Financial Services Act 2008 refers to the constitution of the FSA specifying
no political Members.
With regard to independence, there is also a point of reference. There is also a code of conduct in
respect of external interests of Members.
So those are two good examples and there is no reason why similar regard for best practice and
good governance should not apply to the Communications Commission as the regulator. Indeed in
doing the research and background reading I was taken back to the late 1990s to do with the
development of regulations, specifically even to do with financial services on the Island, and I can
see that it can be quite complex how things evolve on the regulatory side and things have to be
pushed for and can be quite hard won, to even get to a point where they can be addressed at all.
And I know we might hear that, ‘Well, actually this could be dealt with by a motion in Tynwald, or it
could be dealt with at any time’. But those efforts take repeated pushes to actually get them to
come to anything and it really is, from what I have read in some of the Hansards of Tynwald, like a
trial of endurance trying to push things forward. So what I would say is that it can take time and
pushing, but what we have before us is an opportunity to just address this in the primary legislation
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345

and really all I would ask from Members of Council today is that you just consider supporting it so
that the Keys can get an opportunity to look at this again.
I am very happy to take any questions and I also recognise that this is not an urgent matter, but I
do think it is very important. And I think that some of the other debates have set the scene for this in
terms of the numbers involved, whether there has been support or not support – I do not think
Legislative Council is overstepping the mark. I think we are taking an appropriate second look and I
think we should just really give the House of Keys another opportunity to look at a varied
amendment which tries to meet both needs.
Thank you. I beg to move.
Insertion of New Clause 1:
3. Page 29, after line 33 insert —
‘NC1 Chair of the Commission
(1) The Council of Ministers must, not later than 30 April 2021, by order under this section amend
the Communications Commission Order 19891 to provide that—
(a) the chair of the Commission is to be a person who is not a member of Tynwald; and
(b) in recommending members of the Commission for appointment the Appointments Commission
and the Council of Ministers must have regard to the importance of demonstrating compliance
with the 7 principles of public life (commonly known as “the Nolan principles”2) and that members
of the Commission are—
(i) politically independent; and
(ii) commercially independent.
(2) After the coming into operation of the order required by subsection (1) the powers in section 5
of the Statutory Boards Act 1987 as read with paragraph 2 of Schedule 1 to the Government
Departments Act 1987 may not be exercised so as to reverse the effect of that subsection.’.
Renumber the succeeding Clauses of the Bill and adjust cross-references accordingly.

350

1
2

GC 74/89
See the guidance published by the UK Committee on Standards in Public Life on 31 May 1995.

The President: Mr Crookall.

355

Mr Crookall: Thank you, Mr President.
I beg to second and reserve my remarks.
The President: Mrs Sharpe.

360

Mrs Sharpe: Thank you, Mr President.
I think the Hon. Member makes a strong argument in favour of enshrining the principle of having
a non-political chair in primary legislation and she is asking us to consider giving Members of the
House of Keys another opportunity to further discuss this issue.
Does she have any indication that there might now be an appetite to re-examine this issue in
another place?

365

The President: Mrs Lord-Brennan.

370

Mrs Lord-Brennan: Thank you, Mr President.
I would actually perhaps go further: I think there is in some quarters an expectation that this will
be looked at to be returned to Keys for further discussion based on a varied amendment. I have
spoken to quite a few Keys’ Members. The responses I have got have been from one end of the
spectrum to the other. Some people say, ‘Well, actually, no. This needs to be dealt with now, do not
allow any time. It is very clear cut’.
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375

Others have said, ‘Please send it back to us! We would be glad to look at it again’. And I have had
indication of support certainly from some of those same people who looked at it in a slightly
different way in the House of Keys.
So, yes, I think that there is an openness and I think there is actually probably an expectation.
The President: Mr Cretney.

380

385

390

395

400

Mr Cretney: Yes, thank you, Mr President.
First of all I would like to indicate my support. I think that the Hon. Member has come up with a
pragmatic approach here, and rather than setting a confrontational course it is one where much
research has led to where she is now. And I congratulate her on that.
What I would like to ask, though, given that this is a Communications piece of legislation,
whether she sought to engage with the present Chair of the Communications Commission and
whether there has been discussion with him to see if the approach which has been proposed is one
that might find favour with him?
The President: Mrs Lord-Brennan.
Mrs Lord-Brennan: Thank you, Mr President, and I am very glad to answer the question.
I did, in mid-April, so to allow enough time for this sitting and because I was very keen to speak to
Tynwald Members, write to the Minister for Home Affairs who is the Chair of the Communications
Commission. I felt that it was really down to me to explain myself as to what I was doing and the
thinking behind it.
I really wrote to say that I had listened to and considered the House of Keys debates and I had
looked at the consultation responses. I said that further to our First Reading in the Legislative
Council I had prepared an amendment based on discussion with other Members and I said that it
allows for the fact that there is a strong wish to maintain the political chair, and particularly the link
it provides to the Council of Ministers, and that my proposal recognises this for the short to the
medium term. But that:
My amendment also identifies that having a chair of the Communications Commission appointed from Tynwald, in
terms of governance, best practice, wider reputation and independence of this regulatory body, is not ideal on an
indefinite basis.

But what I was really going on to say was:
I would be happy to meet with you, or if you prefer …

– and I hope you do not mind because I am just reading from what I said here –
… a Member of the Department to discuss the amendment, if we can do so in a consultative approach.
I would also welcome from you and other Members, views as to the timing specified …
405

– so I wanted to open the door to discussion about the timing –
… in the relevant section of this amendment … pertaining to the requirement to amend the Communications
Commission Order 1989 to provide for an independent chair of the Commission.

410

Then I said about meeting, and I would appreciate if he would consider, and I appreciate his time
reading this. And I also emphasised that I did not feel this approach would be out of step with regard
to the existing comments and debate, fitting with both the short and longer-term goals.
So I had produced a statement aiming to be very polite and very open and to seek his view. But I
did not have a reply from that. I did have, instead, a reply from the Communications Commission
Chief Executive Officer on Friday at 5 p.m. just before the bank holiday weekend, and the response
just says that:
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… the Commission’s position has been clearly laid out in that it would like to consult on all the available options, and
has given a written undertaken …

– well, it says ‘undertaken’, but they must mean ‘undertaking’ –
… to do so within 12 months. As such the Commission would not be in a position to support your proposed
amendment.

415

So I suppose on that I would just simply say that it is not the Commission that is voting on it, it is
Tynwald Members. But I have tried my best to communicate and to open that dialogue and to show
flex and respect, and interest in the views of the Chair – the Minister.
The President: Mrs Poole-Wilson.

420
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435
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445

450

455

Mrs Poole-Wilson: Thank you, Mr President.
I would like to thank Mrs Lord-Brennan for her explanation about her amendment and what she
is seeking to achieve and why.
I happen to agree that this is an important exercise of this Council’s ability to think and look again
and I think it is important that we do exercise that function on points of principle like this. So, where
we are talking about regulatory bodies and good governance around those regulatory bodies, these
are points of principle and I do think there is value in being able to look again at this. And if this
Council is minded to support the amendment it does allow another place to also exercise their
ability to look at it again. So I am supportive of this amendment.
I think Mrs Lord-Brennan has already articulated that of our existing statutory bodies those with a
regulatory function, such as the Financial Services Authority and the Gambling Supervision
Commission, are quite clear that because they adopt a regulatory function they need to be politically
independent; and the Communications Commission, to my mind, exactly what we are talking about
is the issuing of licences and regulation. So I think on a point of principle this is an important one.
I think actually some discussion in the past about the political chair or not, has centred around
the role in the regulation of public service broadcasting. I think it is important that we do not just
look at the broadcasting element but we also consider the telecoms elements. I do not wish to
reiterate what I said at First Reading of this Bill, nor what Members have said in another place, but it
is quite clear from feedback provided so far in consultations that, when it comes to telecoms
regulation, there is a strong view of the importance of good governance and the importance of
independence and expert provision when it comes to you appointing the chair of the
Communications Commission. So I think there is existing support for a move away from a political
chair of the Communications Commission.
However, if we are looking at broadcasting alone then I think it is important to remember that
Tynwald itself, in the debate in December 2018, articulated numerous times from different
Members the importance of public service broadcasters being free from actual or perceived
(Mr Cretney: Hear, hear.) political interference. The ‘perceived’ bit I think is important, because the
Bill of course – and we will come on to clauses – does make express provision for the public service
broadcaster to be editorially independent. However, there is a reality that when we have political
Members on the governing bodies of our regulators there is a risk of the perception of political
interference, and that is something that we have to be mindful of.
I think it is also important that when you start to look at other provisions of this Bill, which we
will come on to in the clauses phase today, there are specific requirements on the Commission to do
various things, including when it comes to our public service broadcasters to look at station
requirements and programme policies; and also they have the power to look at the performance of
our public service broadcasters and the adequacy of funding subvention provided by the Treasury.
Now, it does not take too much to recognise that could create quite a difficult situation if you have a
regulatory body which has to ask questions of the Treasury that is chaired by a political Member. So I
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460

465

470

475

feel it would be cleaner for this regulatory body to be able to exercise the powers it has under this
Bill without any risk of anybody being able to say that there is any actual or perceived interference.
I must underline, like others have, that it is not to criticise our current Chair, or indeed anybody
who has been involved in the past – that is not my point. My point is to highlight that we do not
want the risk of perceived political interference to be raised at any point when exercising powers
under this legislation.
I think I would support the idea that the amendment itself actually allows for a pragmatic
approach at this point. Arguments have been made, because there is secondary legislation to be
brought through connected with this Bill, that it would be helpful in the short term not to change
things immediately, but the amendment recognises that and allows a decent time period for the
status quo to remain.
I think it is also true to say, however, that the FSA and the Gambling Supervision Commission do
need to bring legislation through these Branches and into Tynwald, and manage, so it should not be
an issue that gets in the way ultimately of making a change to allow the Communications
Commission to become fully independent of political membership.
So I would like to say I would be supportive of the amendment and I hope that the issue here is
recognised to be one of principle, and the opportunity to think again about this in primary
legislation.
Thank you.
The President: Miss August-Hanson.

480

485

490

495

500

505

Miss August-Hanson: Thank you, Mr President.
I would like to start by saying that Members may notice I am no longer seconding this Bill, and it
is for this very reason that I am no longer seconding the Bill itself, because I fully support what my
colleague in Legislative Council, Mrs Lord-Brennan, is attempting to do here. I think she has been
extraordinarily helpful as well and I thank her for her communications, and also for the way that she
has just described the importance of it and the various elements linked to that.
What I will say is that I appreciate the Communications Commission’s appetite for consulting
again on the political chairmanship. However, what I would add is that we are bordering then on
consulting on a consultation that is already existing, and there is resounding support for the removal
of a political chair from all of the industry on the Isle of Man for both telecoms and broadcasting.
And from the reasoning that I have heard so far – having contacted the Communications
Commission in September of last year onwards, to understand this particular element of it – I am not
entirely convinced.
The secondary legislation: I understand they have a need for secondary legislation in relation to
the upcoming Telecommunications Strategy and that there is a level of ease from having that
connection with CoMin; however, I do not feel that is a strong enough argument for keeping a
political chair, and certainly the FSA and the GSC seem to have a very thoughtful process in place
already.
I will have to agree with my colleague on Council, Mrs Lord-Brennan, in saying that it is for the
legislature to decide and not the Commission; it is a political matter. In the survey that was done
relating to other jurisdictions – as I said in my speech last time we sat in this place – of 21
jurisdictions there were 19 which were non-political and two which were political, so that should say
something; and certainly an awful lot of information that we have had from the Attorney General
and also from Mrs Lord-Brennan suggests that perhaps it needs looking at.
In terms of it being in primary legislation, I see no real reason as to why it cannot be addressed at
the moment. I fully support that.
Just as a final note, the clause that we have just put through regarding the Communications
Commission, in Part 2:
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After consulting the Commission and such other persons (if any) as the Council of Ministers considers appropriate, the
Council of Ministers may by order amend Schedule 1.

– you go to Schedule 1 and in there we have ‘Functions of the Commission’, and the functions of the
Commission are:
(a) the licensing and regulation of broadcasting services;
510

– and then in other functions in Schedule 1 are: ‘General duties of the Commission’ including
electronic communications and broadcasting.
We have a Member of the Council of Ministers who is currently sitting on the Commission, so is
there not a conflict of interest there?
Thank you, Mr President.

515

The President: Mr Crookall.

520

525

530

535

Mr Crookall: Thank you, Mr President. Yes, very briefly, if I may.
I think there is a general acceptance that the political chair is not needed and the other place has
welcomed, I think, that this would come back to them at some stage.
I would like to congratulate Mrs Lord-Brennan in the format that she has brought this
amendment to us; and, as Mr Cretney said, it is a pragmatic approach which I think, as I said, will be
accepted by the other place.
As Mrs Poole-Wilson has mentioned it is not only about the broadcasting, it is about
telecommunications and there is also that perceived conflict of interest; and this will absolutely sort
that issue out once and for all in the time that has been given to the Commission to be able to look
at it and to go out and consult on it as well.
Thank you.
The President: Mrs Poole-Wilson.
Mrs Poole-Wilson: Yes, thank you, Mr President.
I just wanted to add one more point I should have mentioned before, and that is: there is
obviously the National Telecommunications Strategy and the committee report that came forward
that underpins that, which Tynwald unanimously approved. Again, I do not think this amendment is
at all at odds with that approach to the strategy.
One of the points made by the Committee in 2017 is that it is vital:
The Island is open for business globally and has a strong negotiating position based on a powerful digital infrastructure,
a reputation for innovation and an enviable regulatory framework.

540

To my mind the importance of appropriate regulatory frameworks, good governance and the
principles attached with that is exactly what we should be striving to achieve. I do not see that this
at all conflicts with the direction of travel of the Telecommunications Strategy.
Thank you, Mr President.
Miss August-Hanson: Hear, hear.

545

550

The President: Mrs Lord-Brennan do you wish –? (Interjection by Mr Henderson)
Mr Attorney.
The Attorney General: If I may.
Mr President, it might be helpful to Hon. Members if I briefly outline the Commission’s position
concerning this matter. I have already addressed this issue at the Second Reading stage.
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555

The Commission’s position remains the same which is that it has been consistent in pointing out
it is not averse to change and it notes there is an appetite for change among many of its
stakeholders and certainly, as has been indicated, from some fellow Members of Tynwald.
The Commission has publically committed to consulting on the governance and structure of the
Commission in the next 12 months and, as has been mentioned, this is in line with the unanimous
recommendation from Tynwald in October 2018, when it considered the National
Telecommunications Strategy and when it said unanimously:
To help develop regulatory certainty within the Isle of Man telecoms market the Communications Commission should
seek to review its process, procedures and structure on enactment of the Communications Bill.

560

565

570

575

As I have said, the Commission’s view remains the same which is that it is required by virtue of
that resolution of Tynwald to review its processes, procedures and structure after the enactment of
this Bill – and that is what it has committed to do.
The consultation with industry and consumers that would be part of the consultation out of that
resolution would allow for the various models that are used elsewhere and the potential impact –
and I think I have got to stress that, the potential impact – of any change to be discussed and
evaluated.
The Commission’s view, as far as this amendment is concerned, is that this would in effect result
in the outcome of that consultation being anticipated now, and the views of LegCo and Tynwald
being imposed now without being informed by that consultation. So in some regards one might take
the view the consultant’s consultation is a waste of time – and that is not the Commission’s view.
There will inevitably be impacts which industry and consumers should be consulted upon and at that
stage it will help inform the view of Tynwald as to what model should be adopted.
I have indicated in the Second Reading speech that there are different models out there.
Admittedly there are few which have a political chair, but there are other models available and
those options ought to be properly considered as being the best fit for the Isle of Man. I can only
again repeat that the Commission not only objects to this but believes that the consultation to which
they have committed should run its course to help inform Tynwald going forward.
The President: Mr Henderson.

580

585

590

595

Mr Henderson: Gura mie eu, Eaghtyrane.
Again, in commenting on this proposal I direct my comments to the amendment and the effects
of the amendment. I appreciate the efforts that the Hon. Member, Mrs Lord-Brennan has gone into
in producing her amendment, and the background research, which is excellent and well done on
that. I fully support the general view around the Council, Eaghtyrane, that the chair of the
Communications Commission should be independent. In fact, I think that goes without saying. Fine.
I would also like to put on record I am most disappointed that the letter the Hon. Member,
Mrs Lord-Brennan referred to did not generate a meeting. I was also attached within that letter so
that we could actually ‘chew the cud’ as it were and go through in detail what it is that is concerning
the Commission, and have a round-the-table discussion to see if there was any compromise. As the
Hon. Member has indicated, our response was an email on Friday afternoon – or whatever specific
time, I think it was after lunch anyway – but it was late in the day unfortunately and I am sorry we
could not have had something more fruitful from that.
However, on the points of principle that are being pushed, Eaghtyrane, I think we need to
separate what is happening here. The other week we very clearly set out our view with regard to the
Charities Registration Bill and there was clear evidence presented to us there was an issue with one
of the clauses, and that it would have quite a negative impact to some of our local charities – which
we addressed and that went back to Keys. And I find it quite astonishing that people are shaking
their heads at what actually happened. As far as I recall, we sent that back and it was voted upon in
Keys; and, quite rightly, we had the email from one of the central charities in which was outlined all
the particular issues – which was fine, and evidence based.
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I appreciate Mrs Lord Brennan’s commentary and that she wants to put finality to this and
recognise the principle of a non-political chair. Fine, I can fully support that in principle. However,
what we have in the middle of this, as outlined by the Attorney General, eloquently put forward –
and I do not wish to repeat his explanations, Eaghtyrane, of why the Communications Commission
does not support this amendment – the Communications Commission and the Minister have had it
placed on public record that they want to have a look at this following a consultation period that
they want to progress. They recognise there are issues and they have put that on record.
Now, to me, the Commission and the Minister placing those comments on public record are
setting themselves up to follow-through with a plan, and I am absolutely certain that the
Communications Commission and the Minister, who is the Chair, recognise that really the situation
of a political Member will have to come under review. Indeed, the Minister has said that he wants to
be there to bring the secondary regulation through for those four changes. Now, that is quite a
commitment and for me, with the Communications Commission’s request and what the Minister has
been saying, I think we should give them the chance to do that; and at the end of it, if what they
have committed to has not come to fruition, then we have got every right to start asking questions
or motions to Tynwald, or whatever other way we may feel that we wish to handle that. There are
backstop positions and let’s not forget that.
But in agreeing the amendment it also has the potential in the background then to say, ‘Actually,
Communications Commission, we do not trust what you are saying’.
I think, in a way, we are jumping the gun and it is a little premature to put a leash on what they
are attempting to do, and it might well impact on the consultation that they are trying to undertake.
So my view is certainly I am fully supportive, ultimately, that we do not have a political chair on the
Communications Commission. But in the meantime, let’s hold them to their word, let them progress
the consultation and let them see how it pans out. And the point the Minister has made that he
wants to be there to bring secondary legislation through is indicating, to me, a tacit recognition that
big changes need to be made in this region.
Give them the chance and then, by all means, we can place public questions or whatever to
discover why progress has not been made, Eaghtyrane.
The President: Miss August-Hanson.

630

635

Miss August-Hanson: Thank you, Mr President.
You say that the Minister wants to bring through secondary legislation, Mr Henderson. Forgive
me, but does that not therefore already create a level of conflict between the chairmanship itself
and any secondary legislative progress through Tynwald?
Secondly, (Interjection) I would like to ask Mr Attorney General whether or not his statement was
indeed the Communications Commission’s view being put to Legislative Council, or legal advice?
Thank you, Mr President.
The President: Mr Attorney.

640

The Attorney General: I am sorry, Mr President, can you repeat that?

645

650

Miss August-Hanson: The ‘Communications Commission’s view’ you said, and you outlined those
three words numerous times over the course of that statement: was any of that legal advice from
the Attorney General on Legislative Council, or was it entirely the Communications Commission’s
view being put to Legislative Council on Legislative Council?
The Attorney General: I am quite happy to confirm that I have said, repeatedly, during the
passage of this Bill so far, I am here at the behest of the Council of Ministers – that is the first point –
on behalf of the Commission. And I have made it quite clear in what I have said with reference to
this New Clause 1 what the Commission’s view is. I am not here to express the view as Attorney.
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Miss August-Hanson: Thank you, Mr Attorney General.
The President: Mrs Maska.
655

660

665

670

Mrs Maska: Thank you, Mr President. I shall be brief.
I would like to support the amendment as tabled today. I think it adds to public confidence,
which is of prime importance.
My perception has been that there is considerable support for the amendment at the moment to
replace the political chair with someone who is demonstrated as being completely at arm’s length. I
am not saying there is any mistrust in the political chair at the moment but I think, as it is in place in
other bodies, we need to be so open and transparent that it is absolutely unquestionable that there
could be any political influence. I am also, as are my hon. colleagues, disappointed that the lack of
communication from the Communications Commission in terms of my hon. colleague and her
inquiry to engage, met with no response until quite late last Friday.
I think on the grounds of good governance there is a unique opportunity here to bring this
forward; and the amendment, as it stands, does give an adequate period of time for any secondary
legislation matters to be dealt with and to demonstrate that the Communications Commission will
always in the future be at arm’s length, and objective.
Thank you, Mr President.
The President: Mrs Poole-Wilson.

675

680

685

Mrs Poole-Wilson: Just a small point in response to the points raised by Mr Henderson and also
the learned Attorney. There does seem to be a sense that ultimately we will get to a point where we
do not have a political chair, even acknowledged by the current Minister, and if that is the sense
today then it seems the consultation, on that point, is almost otiose.
We do have strong views already expressed by people both in broadcasting and in the industry
that this is a move that should happen, and so I am not sure I am too worried about making an
amendment in this primary legislation which allows for the change that seems to be acknowledged
as a change that is coming anyway. I do not think it does make consultation irrelevant, there are
other issues that the Communications Commission may want to consult on in terms of other aspects
of their structure and governance and so on, and that can still continue.
But I am not sure that we are in a position today where we are going out and asking a brand new
question that nobody has thought about and that people do not already have quite developed views
on. So on this particular one, personally, I am not too concerned that we are doing something that
jumps the gun and renders a consultation irrelevant or unnecessary.
Miss August-Hanson: Hear, hear.

690

The President: Mrs Lord-Brennan, right of reply, if you wish.

695

700

Mrs Lord-Brennan: Yes, thank you, Mr President.
Thank you all for contributing so fully in response to my amendment. I will turn first to the
learned Attorney and I would like to thank him for putting forward today, very clearly, the views of
the Commission. The aspect that I am setting store by and I think, well, very good, is that the
Commission is not averse to change and will consult, and seeks to review its process, procedures and
structure. That is excellent, it is all very good. We actually almost did not hear the level of detail as to
how they would like to go about it and, given that is the case, I am sure it should be no problem if
this amendment is successful because it absolutely provides scope for them to do that.
I am slightly concerned that the Commission feels certain things should not be imposed by the
legislature – I think maybe they have got things a little bit the wrong way round. I think also that
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705

710

Tynwald Members are quite able to inform themselves as to these matters without relying solely on
a consultation and the recommendations.
In response to Mrs Poole-Wilson’s point, these are not new concepts and this is not a new thing
looking at the notion of having an independent chair when it comes to regulatory bodies.
In looking at this deeply, and the history of it, I would like to thank at this stage the Clerk of
Tynwald’s Office and the research services and in particular Ruth and also Jonathan, the Clerk. Going
back to 2000 and 2004, you can quite easily find a point of reference in the Keys Hansard where it
says:
Generally, now, it is accepted for Manx practice not to have political presence on regulatory bodies

715

720
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740

745

750

That was then. In the research that I requested the FSA were approached and they made a similar
comment that actually the idea of having an independent … The FSA believe it became widely
accepted as best practice in part of the early 2000s to demonstrate the independence and move to a
non-political chair.
So none of this is new, but we can deal with this without being informed by a further
consultation, and the idea that things would be dealt with after enactment of the Bill. This is not a
trade, we are legislating and the Commission can handle how it wants to deal with the other things.
I think that we need to hang our legislative actions on something a little bit more solid than
assurances, and I take those assurances from the Commission. As I say, they all sound good, but we
should not decide to not take a course of action because we have been assured that, ‘Actually, you
know, it’ll be alright, we will deal with it’. There is something that does not really feel right to me
about that, so I do not really feel too concerned.
To pick up on the point from Mr Henderson, I appreciate your comments, particularly in respect
of being happy to come along with me to meetings and to help facilitate that communication, and I
really have appreciated that. I suppose the reason why I do not feel that we do need more evidence
and therefore need to wait for a further consultation, is because the points of reference in the
evidence and the consultation already exist, so it is just not really necessary. And if the
Communications Commission sets themselves up to follow up with a plan then that is excellent, they
have the chance to do that and there is absolutely no jarring or conflict with what this amendment
would also do.
I would like to thank Mrs Maska for her support, I think it is a really important point about public
confidence and demonstrating more of an arm’s length relationship and it is, as she has rightly said,
a unique opportunity that we have before us to do this.
I would like to thank my seconder, Mr Crookall, for his support and his comments. He has been
very straight to the point, as he always is, about it is the time and there is recognition that other
people are bothered about that. So I am very appreciative of his support.
I thank Mrs Poole-Wilson for really summarising some of the other points that I have certainly
not got to today – highlighting that there is a basis in the things that have come before this and
mentioning the National Telecommunications Strategy. I think that is a really important point
because we know that if we are holding ourselves out there to be a jurisdiction that is admired and
respected in this view then maybe this is an element that we need to pull our socks up on. It is quite
right to say that it is not just about broadcasting and I think that we do need to take a principled,
strong view on this. So thank you very much for your support.
I thank Mrs Sharpe for her questions and interest in whether I have been able to get other
support, rather than it just being a matter that is dealt with here. I would like to thank Mr Cretney
very much for his kind and supportive words.
I would also like to thank Miss August-Hanson who has been able to offer a deeper perspective
actually, I think, because of the insight that she has had; and also for summarising the consultation
responses. I think it is helpful to be reminded because there is a lot that has gone on before we have
got to this point, and I do appreciate her view and her support. So thank you very much.
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I think I have come to the end of my notes, I hope I have not missed anybody! But thank you very
much, Mr President, and with that I beg to move.

755

The President: Thank you, Hon. Member.
Dealing with the New Clause in the name of Mrs Lord-Brennan, first of all the vote in principle
that a New Clause 1 form part of the Bill. Those in favour, say aye; against, no. The ayes have it.
A division was called for and voting resulted as follows:
FOR
Miss August-Hanson
Mr Cretney
Mr Crookall
Mrs Lord-Brennan
Mrs Maska Mrs Poole-Wilson
Mrs Sharpe

760

AGAINST
Mr Henderson

The President: The motion carries 7 votes to 1.
We now turn to the vote in detail. Mrs Lord-Brennan, you may wish simply to move this formally,
but there is an opportunity to debate the clause in detail.
Mrs Lord-Brennan.
Mrs Lord-Brennan: I am happy to move it formally, with the level of debate that we have had.
Thank you, I beg to move.

765

The President: Mr Crookall.
Mr Crookall: I beg to second, Mr President.

770

The President: Does anyone wish to speak?
I put the motion that New Clause 1 stand part of the Bill. Those in favour, say aye; against, no.
The ayes have it.
A division was called for and voting resulted as follows:
FOR
Miss August-Hanson
Mr Cretney
Mr Crookall
Mrs Lord-Brennan
Mrs Maska Mrs Poole-Wilson
Mrs Sharpe

AGAINST
Mr Henderson

The President: The motion carries 7 votes to 1.
We now go back to clause 2, learned Attorney.
775

780

The Attorney General: Thank you, Mr President.
Clause 2 of the Bill sets out the commencement provisions of the Bill. It is envisaged that the
great majority of the Act will be brought into operation by phased commencement set out in a
number of Appointed Day Orders. This will allow the Commission to prepare the necessary
secondary legislation, such as licences, which will require consultation with all interested parties.
I beg to move that clause 2 stand part of the Bill.
The Attorney General: Mr Henderson.
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Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.
The President: Now, there is an amendment to clause 2 in the name of Mrs Lord-Brennan, of
course, New Clause 1 having been passed.
Hon. Member.

790

795

Mrs Lord-Brennan: Thank you, Mr President.
I alluded to this briefly when I moved the New Clause.
Hon. Members, the amendment to clause 2 adds to the list of provisions accepted from clause 2
subsection (1), by including (c) Chair of the Commission, referring to the section which has today
been moved as New Clause 1. It has the effect of that new clause coming into operation on Assent,
rather than awaiting an Appointed Day Order from the Council of Ministers. It is to be noted that the
New Clause stipulates a date by which an order to make the necessary changes must be brought
forward.
I beg to move the amendment in my name.
Amendment to clause 2:
1. Page 17, after line 21 insert—
‘(c) section [NC1] (Chair of the Commission);’.
Renumber the subsequent paragraphs of subsection (3) of the Clause accordingly .

800

Mr Crookall: I beg to second, Mr President.
The President: Mr Attorney, do you wish to make any remarks?
The Attorney General: No, Mr President, thank you.

805

The President: In that case, I put the amendment in the name of Mrs Lord-Brennan. Those in
favour, say aye; against, no. The ayes have it. The ayes have it.
Clause 2, as amended, those in favour, say aye; against, no. The ayes have it. The ayes have it.
We now turn to clause 9, Mr Attorney.
810

815

The Attorney General: Thank you, Mr President.
Clause 9 imposes restrictions on the power of the Council of Ministers to give directions to the
Commission in relation to a person who has applied for a licence or holds a licence, or to whom a
licence may be granted. The Council of Ministers must not give directions as to the performance of
the functions of the Commission in relation to such a person.
Mr President, I beg to move that clause 9 stand part of the Bill.
The President: Mr Henderson.

820

825

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.
The President: I put the motion that clause 9 do stand part of the Bill. Those in favour, say aye;
against, no. The ayes have it. The ayes have it.
Part 3 of the Bill, clause 10.
The Attorney General: Thank you, Mr President.
Clause 10 defines a regulated activity under the Bill. An activity is a regulated activity if it falls
within any of subsections (2) to (5).
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830

835

840

This clause covers both telecommunications and broadcasting. Subsection (2) details that the
provision of public electronic communications networks and services or associated facilities will fall
to be regulated under the Bill. These are the network services and facilities currently run by the
Island’s licensed telecommunications operators. The Bill makes explicit provision for the licensing of
radio stations broadcasting on the Island and for television provision where certain jurisdiction
conditions are met.
Those conditions are that the provider has its head office on the Island, or the editorial decisions
are made on the Island, or the provider uses a satellite uplink situated on the Island.
Council of Ministers may by order make amendments to these provisions in order to modify the
scope of activities, add activities or delete activities.
Mr President, I beg to move that clause 10 stand part of the Bill.
The President: Mr Henderson.

845

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.
The President: I put the motion that clause 10 do stand part of the Bill. Those in favour, say aye;
against, no. The ayes have it. The ayes have it.
Clauses 11 to 14, I think, Mr Attorney.

850

The Attorney General: Yes, thank you, Mr President.
With your leave, Mr President, I would like to take clauses 11 to 14 together, as they make
provision for excluding persons and activities from being regulated by means of an order made by
the Council of Ministers.
855

The President: Is that agreed?
Members: Agreed.
860

865

870

The Attorney General: Clause 11 allows for Council of Ministers to exclude by order an activity
from being regulated. This is to allow for future-proofing of the Bill due to, for example, new
technologies or to allow for deregulation where there are societal or economic benefits in doing so.
Clause 12 imposes a general prohibition on carrying on regulated activities otherwise than in
accordance with a licence and contains penalty provisions. For example, it would be prohibited to
run a mobile network without an appropriate licence.
Clause 13 provides an exception for activities comprising the provision of television-licensable
content services provided by a person within the jurisdiction of a member state of the EU for the
purposes of the Audio-Visual Media Services Directive and licensed or authorised by that member
state for the purposes of that Directive. This is to guard against double-licensing of activities.
Clause 14 permits the Commission to exempt persons from provisions of the Act and to apply
appropriate alternative provisions in such a case. This is to allow for future-proofing of the Act and
to allow some flexibility to prevent overregulation where there are no societal or economic benefits
in applying all the provisions of the Act to a person or class of persons.
Mr President, I beg to move that clauses 11 to 14 stand part of the Bill.

875

The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
880
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The President: I put the motion that clauses 11, 12, 13 and 14 do stand part of the Bill. Those in
favour, say aye; against, no. The ayes have it. The ayes have it.
Clause 15.
885

The Attorney General: Mr President, again, with your leave, I would wish to take clauses 15 to 24
together as they all deal with licensing for both telecommunications and broadcasting and provide
the framework for the work of the Commission.
The President: Is that agreed, Hon .Members?

890

Members: Agreed.

895

900

905

910

915

The Attorney General: Clause 15 specifies how an application for a licence, other than a class
licence, is to be made, and follows the current process for applying for a licence. The matters which
the Commission may or must take into account in considering a licence application are laid out in
Schedule 1.
Clause 16 states that the Commission must act in a way that is open, transparent and nondiscriminatory in the granting of a licence.
Clause 17 deals with the grant of a class licence. This is a general authorisation, which usually
contains restrictions on the size and extent of the system and the services that can be offered. The
class licence could cover those activities which may technically fall under the definition of a public
electronic communication network or service but are of little or no economic or social value to the
Island, would be disproportionate to license or would impose too great a burden on operators of
those systems.
Clause 18 deals with the form and effect of a licence.
Clause 19 deals with the sort of conditions that may be imposed on a licensee, and afford the
Commission a reasonable degree of latitude as to what may be included in a licence in order to
future-proof the legislation.
Clause 20 sets out what is to happen when a person to whom a licence has been granted fails to
commence the regulated activity for which it was granted.
Clause 21 provides for the making of codes of practice in respect of regulated activities. This
provision gives the Commission the ability to set out binding codes of practice.
Clause 22 deals with the Commission’s powers to impose, vary or revoke licence conditions.
Clause 23 deals with public consultation about proposals in relation to Procedural Fairness
Requirements laid out in Division 3 clauses 25 to 29.
Clause 24 deals with the imposition, variation and revocation of conditions in class licences.
Mr President, I beg to move that clauses 15 to 24 stand part of the Bill.
The President: Mr Henderson.

920

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.
The President: Miss August-Hanson.
925

Miss August-Hanson: Thank you, Mr President.
I think in Section 17(3)(a) there has been a bit of a typo that has been made. It suggests that:
A licence granted under this section may include a condition requiring any person to whom the licence relates to —
(a) notify the Commission if that person intends to provide a public electronic communications network or a pubic
electronic 32 communications service under that licence …

So I do apologise, but I do think that perhaps the drafter might want to rethink that. (Laughter)
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The President: I think we know what was intended. So that is a typo, well spotted, Hon. Member.
930

Miss August-Hanson: Thank you, Mr President.
The President: Mr Attorney.
935

The Attorney General: I am very grateful to my hon. colleague for pointing that out, which will be
amended. The drafter is in the Chamber, so he will note that. (Laughter)

940

The President: In that case, the motion is that clauses 15 to 24 do stand part of the Bill. Those in
favour, say aye; against, no. The ayes have it. The ayes have it.
Clauses 25 to 29.

945

The Attorney General: Yes, Thank you, Mr President.
With your leave, I propose to move clauses 25 to 29 together as they set out the ‘procedural
fairness requirements’ which apply to a number of applications and decisions throughout the Bill in
relation to licence holders.
The President: Is that agreed, Hon. Members?
Members: Agreed.

950

955

960

The Attorney General: Mr President, the purpose of the procedural fairness requirements is to
provide a shorthand way of referring to the requirement for the Commission to give a licence holder
an opportunity to be heard before the Commission makes a final decision over what action to take.
Clause 25 explains that the requirements apply if the section of the Act states that it is to apply.
Clause 26 requires the Commission to issue a ‘proposal notice’ and gives the licence holder the
proposal, the reasons for the proposal and the period in which the licence holder may make written
representations. The Commission may not make a decision until the representation period ends or
earlier in certain specified circumstances.
Clause 27 requires the Commission to consider any written representations from the licence
holder.
Clause 28 requires the Commission to give notice if the proposal is withdrawn.
Clause 29 makes it clear that the Commission does not have to give further notice if, in the light
of submissions made, it elects to modify the proposal.
Mr President, I beg to move that clauses 25 to 29 stand part of the Bill.

965

The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.
970

The President: Mrs Poole-Wilson.

975

Mrs Poole-Wilson: Just a question, really.
Under 26(2) it is the Commission that determines the representation period. I wonder if the
mover can give any indication of what factors are taken account, whether there is a standard
representation period and how that would be determined?
The President: Mr Attorney.
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980

985

The Attorney General: Mr President, I do not have that information. If I could come back to that
at the Third Reading I believe there will be some guidance there, but I will find out.
The President: Thank you, Hon. Members.
I put the motion that clauses 25 to 29 stand part of the Bill. Those in favour, say aye; against, no.
The ayes have it. The ayes have it.
Clause 30.
The Attorney General: Yes, with your leave, Mr President, if I could move clauses 30 to 32
together?

990

The President: Is that agreed, Hon. Members?
Members: Agreed.
995

1000

The Attorney General: Those clauses, Mr President, give the Commission the powers to impose
obligations through the licence conditions requiring the licence holders to furnish to the Commission
such information as may reasonably be required for the purposes of exercising its functions under
the Act. This is not a new power. What is new is that if a licence holder knowingly provides false or
misleading material, acts recklessly or withholds any material information with the intention of
causing the Commission to be misled then the enforcement procedures in the Bill, which are set out
in Part 6, will be engaged.
Mr President, I beg to move that clauses 30 to 32 stand part of the Bill.
The President: Mr Henderson.

1005

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.
The President: Miss August-Hanson.
1010

Miss August-Hanson: Thank you, Mr President.
I would just like to ask the learned Attorney General as to whether or not he might be able to
explain the meaning of the word ‘recklessly’ in Section 30(2)(b):
[recklessly] makes a statement or provides the Commission with information that the licenceholder knows to be false
or misleading in a material [particular] …

1015

The Attorney General: I am sorry, Mr President, could I ask my hon. colleague to repeat that
again, please?
Miss August-Hanson: Just the word ‘recklessly’ is used there, but obviously that is quite a
subjective term, so to what degree and grade might that come into effect; or the use of the word
‘recklessly’ there, I wondered?

1020

1025

The Attorney General: Mr President, it is very difficult to answer that with any meaningful
description as to what the word ‘recklessly’ means, as it would be totally dependent upon the
circumstances of each case, and at the end of the day a decision will have to be made acting
reasonably as to whether or not the steps taken were in fact ‘reckless’.
I cannot really say more other than perhaps to fall back on the usual escape route of looking at
the dictionary as to what the word ‘reckless’ means, but it is very difficult to answer that with any
meaning intent. I am sorry.
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1030

Miss August-Hanson: Thank you, Mr Attorney General. (Interjections by Mr Henderson and
Miss August-Hanson)
The Attorney General: Yes, I do not think I need to say any more, Mr President.

1035

The President: Thank you.
The motion is that clauses 30, 31 and 32 stand part of the Bill. Those in favour, say aye; against,
no. The ayes have it. The ayes have it.
Clauses 33 and 34 together, if that is agreed?
Members: Agreed.

1040

1045

The Attorney General: Clauses 33 and 34 deal with the Commission’s powers to publish guidance
and issue directions. Directions are to be used by the Commission to require a licence holder to
perform certain actions. Before issuing a direction the Commission must comply with the procedural
fairness requirements.
I beg to move that clauses 33 and 34 stand part of the Bill.
The President: Mr Henderson.

1050

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: I put the motion that clauses 33 and 34 do stand part of the Bill. Those in favour,
say aye; against, no. The ayes have it. The ayes have it.
Clauses 35, 36 and Schedule 2 together, if that is agreed?

1055

Members: Agreed.

1060

1065

The Attorney General: Thank you, Mr President.
Clauses 35 and 36 and Schedule 2 deal with the licensing requirements for broadcasting licences.
Clause 35 contains provisions in relation to the suitability of licence holders to hold a licence,
including whether an applicant is a fit and proper person.
Clause 36 gives effect to Schedule 2. The latter contains disqualifications which prevent certain
people from holding a licence. These restrictions are in place in order to preserve media plurality
and prevent undue influence on a broadcaster. These provisions are largely the same as in the
previous legislation. These provisions apply to all forms of broadcasting other than On-Demand
Programme Services.
Mr President, I beg to move that clauses 35 and 36 and Schedule 2 stand part of the Bill.
The President: Mr Henderson.

1070

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.

1075

The President: I put the motion that clauses 35, 36 and Schedule 2 stand part of the Bill, those in
favour, say aye; against, no. The ayes have it. The ayes have it.
Clause 37.
The Attorney General: If I could move 37, 38 and 39 together, with your leave, sir.

1080

The President: Agreed, Hon. Members?
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Members: Agreed.

1085

1090

1095

The Attorney General: These three clauses contain further provisions in relation to broadcast
licensing.
Clause 37 is based upon provisions inserted into the Island’s Broadcasting Act 1993, when it was
amended in 2007, to ensure that the Commission considers the effect on existing broadcasters if
another broadcasting service is licensed. Following consultation responses, this clause makes it
explicit that the effect should be considered where programmes are to be provided for reception
mainly on the Island.
Clause 38 deals with the transferability of a broadcasting licence, making it clear that the
Commission’s consent is required in relation to a transfer. This is to ensure that the conditions as to
media plurality and ownership are met.
Clause 39 is declaratory and provides that the only person to be regarded as providing a
broadcasting service is the person with general control over the service.
Mr President, I beg to move that clauses 37, 38 and 39 stand part of the Bill.
The President: Mr Henderson.

1100

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: I put the motion that clauses 37, 38 and 39 stand part of the Bill. Those in favour,
say aye; against, no. The ayes have it. The ayes have it.
Clauses 40 to 43 collectively. Agreed?

1105

Members: Agreed.

1110

1115

1120

1125

1130

The Attorney General: Thank you, Mr President.
Clauses 40 to 43 make provision for the term of a licence, power of entry and that the Council of
Ministers may require the Commission to direct a licence holder to publish an announcement or not
to include an announcement of a specified matter in the service.
Clause 40 specifies that a broadcasting licence, other than a licence for sound broadcasting or the
licence for the public service broadcaster, will continue in force until it is surrendered or revoked.
Clause 41 deals with the Commission’s powers of entry to premises under a licence holder’s
control.
Clause 42 gives the Council of Ministers the power to direct a licence holder to publish certain
information in a broadcasting service and also to refrain from doing so. A broadcaster is permitted
to announce, as part of the service, that it has been given a direction under this provision. This
replicates current powers in the Broadcasting Act 1993, which are also contained in equivalent UK
legislation, for the Council of Ministers to direct the Commission to direct licence holders to include
certain announcements in their broadcasts at specified times or to refrain from including any
particular matter in their services.
Where a licence holder is obliged to make a particular announcement, they may make it clear in
their service that this is being carried out further to a direction given by the Commission. Similarly,
where a licence holder has been obliged to refrain from including a particular matter in their service,
the licence holder may announce in the service that this is the case, and may also announce when
that obligation has come to an end. The purpose of these provisions is principally to allow Council of
Ministers to address matters of national security or major public interest, and to do so in such a way
that the affected broadcasters are not required to take editorial responsibility for the content of the
announcements.
Clause 43 makes it clear that a licence holder may also require a licence under the UK’s
broadcasting and wireless telegraphy legislation as extended to the Isle of Man.
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Mr President, I beg to move clauses 40 to 43 stand part of the Bill.
1135

The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.

1140

The President: I put the motion that clauses 40 to 43 stand part of the Bill. Those in favour, say
aye; against, no. The ayes have it. The ayes have it.
Clauses 44 to 47 and Schedule 3, if that is agreed?
The President: Agreed.

1145

1150

1155

1160

1165

1170

1175

The Attorney General: Clauses 44 to 47 and Schedule 3 set the framework for one or more Codes
of Standards to be drawn up by the Commission for broadcasters.
This is built as a framework to allow the Commission to take note of changes in societal attitudes
and context when the Commission is producing or revising Codes and also in applying Codes.
Tynwald sets the broad framework and the Commission can apply that framework to specifics.
Clause 44 gives effect to Schedule 3, which sets out the standards.
Paragraph 1 sets out the standards that are to be expected for broadcasters to protect minors,
ensures political advertising complies with the code and that material likely to encourage crime or
lead to disorder is not included in broadcasting services.
Paragraph 2 specifies particular requirements. The matters to which the requirements apply are
matters of political or industrial controversy and matters relating to current public policy. The
requirements are: firstly, the service provider must not air its own views on such matters, unless
they concern the provision of television or radio programme services; and secondly, the service
provider must preserve due impartiality about such matters. The relevant rules in the Commission’s
Standards Code must particularly take account of the need to preserve impartiality for major
matters of political or industrial controversy or relating to current public policy. Fulfilment of this
requirement need not necessarily be measured programme by programme, but on balance over all
programmes included in the relevant service.
Paragraph 3 provides for the Commission to make standards codes in respect of advertising,
sponsorship and product placement and on advertising of a political nature.
Clause 45 requires holders of broadcasting licences to observe standards set under Schedule 3
and establish and maintain procedures for the handling of those complaints. It also requires the
licence holders to comply with any direction issued by the Commission on advertising, for example,
smoking, alcohol, product placement or sponsorship of programmes. The Commission already issues
a code on advertising and sponsorship detailing the requirements which will require some updating.
Clause 46 contains some additional powers in relation to advertising.
Clause 47 requires the Commission to establish and maintain such procedures as it considers
appropriate for the handling and resolution of complaints or for the conduct of investigations about
the observance of these standards.
Mr President, I beg to move that clauses 44 to 47 and Schedule 3 stand part of the Bill.
The President: Mr Henderson.

1180

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: I put the motion that clauses 44 to 47 and Schedule 3 stand part of the Bill, those
in favour, say aye; against, no. The ayes have it. The ayes have it.
Clauses 48 and 49 together. Is that agreed?
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1185

Members: Agreed.
The President: Mr Attorney.

1190

1195

The Attorney General: Clauses 48 and 49 make provision for the local radio stations on Island,
not including the Public Service Broadcaster.
Clause 48 ensures that the licence holder is incorporated under the laws of the Island and
contains a new provision that the station must have a director who is ordinarily resident on the
Island.
Clause 49 provides for the term of a sound broadcasting service to not exceed 10 years and to be
renewable for a period not exceeding 10 years. The renewing provision is new. At the end of the
licence period, whether it has been renewed or not, the licence would be advertised.
Mr President, I beg to move that clauses 48 and 49 stand part of the Bill.
The President: Mr Henderson.

1200

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.

1205

The President: I put clauses 48 and 49. Those in favour, say aye; against, no. The ayes have it. The
ayes have it.
Clauses 50, 51 and 52 together, if agreed?
Members: Agreed.

1210

1215

The President: Clauses 50 to 52 define what is and is not a radio content licensable service and
give the Council of Ministers a power to amend clauses 50 and 51 by order if it thinks it is necessary
or expedient to do so. There are currently no providers of such services on the Island. A radio
licensable content service is a service provided in digital or analogue form, broadcast from a satellite
or distributed using an electronic communications network that is to be made available for
reception by members of the public and consists of sound programmes.
There was a minor Government amendment to this clause in Keys when the Hon Member for
Glenfaba and Peel, Mr Harmer, added ‘In this Act’ to the definition of Radio Licensable Content
Services for clarification.
Mr President, I beg to move that clauses 50 to 52 stand part of the Bill.

1220

The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
1225

The President: I put clauses 50 to 52, those in favour, say aye; against, no. The ayes have it. The
ayes have it.
Clauses 53, 54 and 55 together, Mr Attorney.
1230

1235

The Attorney General: Clauses 53 to 55 define what is and is not a television licensable content
service and make provision for the Council of Ministers to amend these clauses by order if it appears
necessary or expedient to do so. ‘Television licensable content services’ are usually teleshopping
channels or a self-promotional service and consist of a particular kind of advertising whereby the
broadcaster promotes its own products, services or channels. There are currently no providers of
such services on the Island.
Mr President, I beg to move that clauses 53 to 55 stand part of the Bill.
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The President: Mr Henderson.

1240

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: I put clauses 53, 54 and 55. Those in favour, say aye; against, no. The ayes have it.
The ayes have it.
Clause 56.

1245

1250

The Attorney General: Thank you, Mr President.
Clause 56 specifies the terms and content of the public service broadcasting licence. The first
licence must be granted for a period not exceeding 10 years. The licence may be renewed on one or
more occasions. Before renewing the licence the Commission must consult with such persons as the
Commission considers appropriate as to the duration of and the conditions attached to the renewed
licence.
Mr President, I beg to move that clause 56 stands part of the Bill.
The President: Mr Henderson.

1255

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.
The President: Mrs Lord-Brennan.
1260

1265

1270

1275

Mrs Lord-Brennan: Thank you, Mr President.
I hope that the learned Attorney might indulge me with a few questions that I think are related to
this, but perhaps spill over to other matters.
I think that when the Communications Bill was referred to in a Tynwald debate in December, it
was acknowledged that part of the opportunity of the Communications Bill was to address some of
the governance matters – and I know that in some ways that has been dealt with, for example,
putting Manx Radio on a statutory basis. It is sort of related to the relationship between the
broadcaster and Government, and I think at some point it had been considered whether it would be
useful to look again at whether some kind of point of reference, some kind of instrument or some
kind of governing document that would help manage that relationship might be beneficial to put in
place.
My question really is: was that considered or was it just not a preferred course of action? I
understand if you cannot answer that now.
The President: Mr Attorney.
The Attorney General: I am very grateful to my colleague, Mrs Lord-Brennan. I cannot answer
that now, I could find out and come back at the Third Reading.

1280

1285

Mrs Lord-Brennan: Thank you, I would be grateful.
A related matter would be the public service broadcaster licence granted under this Act would be
granted for a fixed period not exceeding 10 years. Was there consideration for a minimum time
period? And is there any link between that and funding? Because from my understanding, the
licence does not actually deal with the funding issue and my own concern – I do not want to go over
old debates – is that the same issues crop up and if this Bill is the opportunity to deal with them I
just want to make sure that we have not accidently missed anything.
So I would be interested to know if it was a decision that had been arrived at rather than been
missed?
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The President: Mr Attorney.
1290

The Attorney General: Again, Mr President, I am grateful for the question. I will come back at the
Third Reading, if I may, and deal with that.

1295

1300

The President: Thank you, Hon. Members.
I put clause 56. Those in favour, say aye; against, no. The ayes have it. The ayes have it.
Clauses 57 and 58, Mr Attorney.
The Attorney General: Thank you, Mr President.
Clauses 57 and 58 state that in making editorial decisions the public service broadcaster must act
independently of Government, and the public service broadcaster must comply with the public
service broadcasting obligations as defined in clause 3.
Mr President, I beg to move that clauses 57 and 58 stand part of the Bill.
The President: Mr Henderson.

1305

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.

1310

The President: I put the motion, clauses 57 and 58 to stand part of the Bill. Those in favour, say
aye; against, no. The ayes have it. The ayes have it.
Clause 59

1315

The Attorney General: Thank you, Mr President.
Clause 59 states that the licence of the public service broadcaster must include a condition
requiring that broadcaster to include in the service a specified proportion of programming in Manx
Gaelic.
Mr President, I beg to move that clause 59 stand part of the Bill.
The President: Mr Henderson.

1320

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.

1325

The President: I put clause 59. Those in favour, say aye; against, no. The ayes have it. The ayes
have it.
Clauses 60 to 64, if that is agreed?
Members: Agreed.

1330

The Attorney General: Thank you, Mr President.
Clauses 60 to 64 were drafted to implement the will of Tynwald as of 2014, following the debate
on the Tynwald Select Committee on Public Service Broadcasting.
Clause 60 states that:
The public service broadcaster must comply with a written statement of station requirements prepared by the
Commission …

1335

These requirements specify the level of performance and programme quotas the broadcaster
must meet in order to fulfil its public service broadcasting obligations. This written statement must
be published and is subject to review.
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1340

1345

1350

Clause 61 requires the public service broadcaster to prepare an annual statement of programme
policy and monitor its performance in carrying out the proposals contained in that statement.
Clause 62 requires the public service broadcaster to submit financial statements to the
Commission and Treasury which show how the money provided to it in order to fulfil the public
service obligation has been spent.
Clause 63 makes provision that the statements produced under clauses 61 and 62 must be laid
before Tynwald annually. It also provides that the Treasury may make payment to the public service
broadcaster by way of grants, loans or otherwise. The amount of such funding must be approved by
Tynwald annually.
Clause 64 provides that the Commission may review the performance of the public service
broadcaster and the adequacy of funding.
Mr President, I beg to move that clauses 60 to 64 stand part of the Bill.
The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.

1355

1360

1365

The President: Mrs Poole-Wilson.
Mrs Poole-Wilson: Thank you, Mr President.
A question, please, that sort of follows on from the questions raised before by Mrs Lord-Brennan,
on the question of how this Bill most effectively supports the governance around the position of the
public service broadcaster. So, specifically, one of the topics that came up in debate in Tynwald in
December 2018 was any public service broadcaster’s challenge of having to have its funding
determined just on an annual basis rather than a multi-year funding arrangement.
Clause 64 obviously gives the Commission the power, if it chooses, to review the adequacy of the
funding provided by the Treasury.
I just wondered what scope there is within this Bill for the Commission to effectively drive a
change whereby an annual funding situation could be changed to a multi-year funding arrangement.
And if he does not have the answer now I wonder if he could provide it, please?
The President: Mr Attorney.

1370

The Attorney General: Mr President, I am very happy to come back at the Third Reading with the
answer on that, sir.
Thank you.
1375

The President: Hon. Members, I put that clauses 60 to 64 stand part of the Bill, those in favour,
say aye; against, no. The ayes have it. The ayes have it.
Clauses 65 to 67 together with the Schedule, if that is agreed?
Members: Agreed.

1380

The President: Mr Attorney.

1385

The Attorney General: Clauses 65 to 67 and Schedule 4 provide for on-demand programme
services to be regulated by the Commission. On-demand programme services are TV-like services
provided on demand; for example, Netflix or Amazon Video.
Clause 65 gives effect to Schedule 4 and requires that in order to be regulated by the Commission
a provider must either have a head office on the Island, make editorial decisions on Island, or use a
satellite uplink on the Island, or use satellite capacity appertaining to the Island.
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1390

1395

1400

Schedule 4 defines on-demand programme services and lays out that a provider must give
advance notice of providing a service and also the standards that such a service is expected to meet.
This is not a licensing regime but a notification scheme, similar to that in the UK.
Under clause 66 the Commission may make regulations to exempt any person or class of person
from any of the provisions of Schedule 4.
Clause 67 states that if a person is under the jurisdiction of an EU member state then Schedule 4
will not apply. This is to prevent the possibility of requiring double regulation when the Commission
knows that the provider is already subject to a well-structured regulatory regime. This clause will
also require amendment once the effect of Brexit has become clear.
Mr President, I beg to move that clauses 65 to 67 and Schedule 4 stand part of the Bill.
The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.

1405

The President: I put clauses 65, 66 and 67 with Schedule 4. Those in favour, say aye; against, no.
The ayes have it. The ayes have it.
Clauses 68 to 72, if that is agreed?
Members: Agreed.

1410

The President: Mr Attorney.

1415

1420

The Attorney General: Clauses 68 to 72 deal with the issues of transferability, and term of
electronic communications licences for telecommunications providers.
Clause 68 requires, as does the current Telecommunications Act, that an applicant must be able
to finance and sustain a service.
Clause 69 provides that a licence may not be transferred or assigned to another party.
Clause 70 is concerned with the connection of systems and apparatus.
Clause 71 states that the electronic communications licence will continue in force for such period
as may be specified in, or determined by, the licence.
Clause 72 states that a provider may be required to hold further licences.
Mr President, I beg to move that clauses 68 to 72 stand part of the Bill.
The President: Mr Henderson.

1425

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.

1430

1435

The President: I put clauses 68 to 72. Those in favour, say aye; against, no. The ayes have it. The
ayes have it.
Clause 73.
The Attorney General: Mr President, clause 73 allows the Commission to designate Ofcom to
perform such functions in relation to telephone numbers as are set out in the designation.
I beg to move that clause 73 stand part of the Bill.
The President: Mr Henderson.

1440

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
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The President: I put clause 73. Those in favour, say aye; against, no. The ayes have it. The ayes
have it.
Clauses 74 to 77 together, if that is agreed?
1445

Members: Agreed.
The President: Mr Attorney.

1450

1455

1460

1465

1470

The Attorney General: Clauses 74 to 77 deal with the Universal Service Obligations which must
be provided, made available or supplied throughout the Island. The objective behind ‘universal
service obligations’ is to ensure that the basic communications services which are used by the
majority, and which are essential to full social and economic inclusion, are made available to
everyone who reasonably requests them at an affordable price.
Clause 74 requires the Council of Ministers to make an order providing for these obligations to be
imposed upon holders of telecommunications licences who are universal service providers, who are
designated under clause 75. This order may be amended by Council of Minsters after consultation
with the Commission and such persons as the Council of Ministers feels is appropriate.
Clause 75 allows for the Commission to designate a person as a universal service provider and
provides a process for doing so. Manx Telecom is the Universal Service Provider and this clause is
designed to replicate the provisions in their current licence.
Clause 76 permits the Commission to impose conditions on the licence of the universal service
provider to ensure compliance with the universal service obligations and provides a mechanism for
the Commission to review the conditions.
Clause 77 empowers the Council of Ministers to establish funding schemes for universal service
obligations if the burden of cost of providing them proves to be unfair. The burden of cost of
providing the universal service obligation falls on the operators and ultimately on consumers. The
provision of a universal service obligation is not cost-free. If services are to be made available to
those who might not otherwise be able to afford them, or consumers who live in rural areas the
market might not serve, this requires a subsidy from other users of the telephone network.
Mr President, I beg to move that clauses 74 to 77 stand part of the Bill.
The President: Mr Henderson.

1475

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: I put clauses 74 to 77. Those in favour, say aye; against, no. The ayes have it. The
ayes have it.
Clause 78.

1480

1485

1490

The Attorney General: Mr President, clause 78 is the commencement of Part 5, Division 4, and
deals with significant market power.
As an introduction to this Part, I would say that the Commission primarily uses ex ante regulation
to impose regulations prospectively to regulate future conduct of the market. The Bill is putting preexisting licence conditions into statute and gives the structure to the Commission as to how to effect
such ex ante regulation.
Clause 78, which you will come to, and the entirety of Division 4 concerns the Commission’s remit
to identify markets, determine whether persons have significant market power on those markets,
and to impose appropriate conditions on persons whom they have determined as having Significant
Market Power (SMP). Once significant market power has been determined then the Commission can
put in place remedies. The Commission is currently undertaking its second round of market reviews
with the remedies expected in quarter one of 2019. This method of regulation is standard practice.
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1495

1500

Turning then, Mr President, if I may, to clause 78: this clause sets out when a person shall be
taken to have significant market power in relation to a particular market. A person will only be taken
to have significant market power where he is alone, or with others, in a ‘position of dominance’ in a
market. A position of dominance is defined as: ‘a position of economic strength affording the person
the power to behave to an appreciable extent independently of competitors, customers and
ultimately consumers’. The Commission determines whether a market is ‘effectively competitive’
and, if it is not, the Commission identifies which undertakings in that market have significant market
power and impose regulation of that undertaking.
Mr President, I beg to move that clause 78 stand part of the Bill.
The President: Mr Henderson.

1505

1510

1515

1520

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: I put clause 78. Those in favour, say aye; against, no. The ayes have it. The ayes
have it.
Clause 79.
The Attorney General: Thank you, Mr President.
Clause 79 sets out the methodology to be applied in identifying a particular market. The
Commission has to take into account, in identifying or analysing the relevant markets, such
principles as are applied from time to time in European jurisdictions and also the circumstances of
the Island. There are further factors which the Commission must have regard to in subsection (3).
That is whether the market is subject to high barriers to entry, whether the market has
characteristics such that it will tend over time towards effective competition, and the sufficiency of
measures under the Fair Trading Act 1996 or the competition provisions in this Bill to reduce or to
remove such barriers or to restore effective competition.
Mr President, I beg to move that clause 79 stand part of the Bill.
The President: Mr Henderson.

1525

1530

1535

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: I put clause 79. Those in favour, say aye; against, no. The ayes have it. The ayes
have it.
Clause 80.
The Attorney General: Clause 80 states the matters that the Commission must have regard to in
making a significant market power determination, and matters that the Commission may have
regard to, for example: the distribution of market share among the licence holders and the stability
of their market share; the overall size of the licence holder’s undertaking; and the degree to which a
licence holder and any competitors can expand their business in the identified market.
Mr President, I beg to move that clause 80 stand part of the Bill.
The President: Mr Henderson.

1540

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
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1545

The President: I put clause 80. Those in favour, say aye; against, no. The ayes have it. The ayes
have it.
Clauses 81 to 83, if it is agreed?
Members: Agreed.

1550

1555

1560

1565

1570

The President: Mr Attorney.
The Attorney General: Mr President, clauses 81 to 83 set out the procedures for the Commission
for the identification of markets and issuing determinations, the procedure for a review of markets
and market definitions, and the procedure for the imposition and revocation of significant market
power conditions.
Clause 81 gives the Commission a procedure for issuing determinations to allow stakeholders to
comment on the Commission’s procedures.
Clause 82 states that where the Commission has identified and analysed a market for the
purposes of making a market power determination … to further review and analyse the identified
market. This allows changes in the market to be taken into account.
Clause 83 gives the Commission the power to impose significant market power conditions on a
licence holder. These conditions must be proportionate and objectively justified, taking into account
a number of objectives in relation to the market as appropriate. There must be an opportunity for
stakeholders to comment on the significant market power conditions.
Any significant market power condition imposed on a licence holder is a condition of the licence
and accordingly a failure to comply with a significant market power condition constitutes a breach of
a licence condition.
Mr President, I beg to move that clauses 81 to 83 stand part of the Bill.
The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.

1575

The President: I put clauses 81 to 83 stand part of the Bill. Those in favour, say aye; against, no.
The ayes have it. The ayes have it.
Clauses 84 to 88, if agreed?
Members: Agreed.

1580

The President: Mr Attorney.

1585

1590

1595

The Attorney General: Clauses 84 to 88 are concerned with network access.
Clause 84 provides the type of licence conditions that may be imposed on a licence holder.
Clause 85 makes provision for the Commission to impose conditions in respect of network access
pricing in certain circumstances.
Clause 86 provides for the Commission to impose conditions about network access in exceptional
cases.
Clause 87 applies where the Commission has made a determination that a licence holder has
significant market power in a market for a relevant retail service.
Clause 88 empowers the Council of Ministers to amend clauses 84 to 87 if it appears necessary or
expedient to do so.
Mr President, I beg to move that clauses 84 to 88 stand part of the Bill.
The President: Mr Henderson.
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Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.

1600

The President: I put clauses 84 to 88. Those in favour, say aye; against, no. The ayes have it. The
ayes have it.
Clauses 89 to 96 with the Schedule, if agreed?
Members: Agreed.

1605

1610

1615

1620

1625

The President: Mr Attorney.
The Attorney General: Clauses 89 to 96 and Schedule 5 are essentially the Telecommunications
Code from the Telecommunications Act 1984 with some updates of terminology. This code governs
the installation of telecommunications infrastructure. There are currently only two code operators
on the Island and that is Manx Telecom and Sure (Isle of Man) Ltd.
Clause 89 lays out that the Commission may designate that the code applies to a person.
Clause 90 sets out how a person seeking designation must apply to the Commission and also
which matters the Commission must have regard to in making a decision and the procedures to be
followed in making a designation.
Clause 91 sets out that the designation can be made subject to certain restrictions as the
Commission feel are appropriate.
Clause 92 lays out that the Commission may suspend a designation and the procedures for doing
so.
Clause 93 lays out the interpretation provisions for clauses 94 to 96.
Clause 94 sets out the procedures for compulsory purchase of land by petition of Tynwald.
Clause 95 makes provision for code operators to enter upon and survey land and lays out the
procedures and requirements.
Clause 96 states that certain provisions of the Acquisition of Land Act 1984 apply for the
acquisition of land by agreement by a code operator.
Schedule 5 contains further details relevant to the operation of the Electronic Communications
Code.
Mr President, I beg to move that clauses 89 to 96 and Schedule 5 stand part of the Bill.
The President: Mr Henderson.

1630

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: Mrs Poole-Wilson.
1635

Mrs Poole-Wilson: Thank you, Mr President, it is just a small point and it is a repetition of the
question I had earlier about where there is a specification for a period for representation. That
occurs several times in the clauses we have just looked at. (The Attorney General: Yes.) And again if
the learned Attorney would be able offer some insight into how that period is determined, please?
1640

The Attorney General: I would be very happy to do that, Mr President, at the Third Reading, if I
may.
Mrs Poole-Wilson: Thank you
1645

The President: Thank you.
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I put clauses 89 to 96 and Schedule 5. Those in favour, say aye; against, no. The ayes have it. The
ayes have it.
Clauses 97 and 98 and Schedule 6. Agreed?
1650

Members: Agreed.
The President: Mr Attorney.
1655

1660

1665

The Attorney General: Clauses 97 and 98 and Schedule 6 introduce new stand-alone competition
provisions for the Commission. These powers complete a suite of remedies for the Commission and
strengthen its regulatory position and replace and update the fair trading conditions in the licences.
The Commission, in common with most regulators, would always use ex ante regulation, that is
imposing conditions on an operator who has been found to have dominance in the market and to
have significant market power. This is a first preference as competition investigations tend to be
costly, complex and litigious. However, having competition powers is a useful tool for any regulator.
Clause 97 imposes a duty on the Commission to regulate competition in electronic
communications matters.
Clause 98 states the matters the Commission must have regard to, amongst other things, in
determining whether or not to conduct a competition investigation. These are the impact, strategic
significance, risk and resource implications of undertaking the investigation.
Schedule 6 details the powers and responsibilities of the Commission in carrying out a
competition investigation and draws on similar provisions in the UK’s Competition Act 1998.
Mr President, I beg to move that clauses 97 and 98 and Schedule 6 stand part of the Bill.

1670

The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
1675

The President: I put clauses 97 and 98 and Schedule 6. Those in favour, say aye; against, no. The
ayes have it. The ayes have it.
Clauses 99 to 102 together. Is that agreed?
1680

Members: Agreed.
The President: Mr Attorney.

1685

1690

1695

The Attorney General: Thank you, Mr President.
Clauses 99 to 102 deal with anti-competitive behaviour and impose a prohibition on collusive
behaviour between persons which has an adverse effect on competition.
Clause 99 imposes a prohibition on collusive behaviour between persons which has an adverse
effect on competition.
Clause 100 provides that agreements which are the subject of an order under section 8(2) of the
Fair Trading Act 1996 are excluded from the application of clause 99. Section 8(2) of the Fair Trading
Act provides that a course of conduct does not constitute an anti-competitive practice if it is
excluded from those purposes by an order made by the Council of Ministers.
Clause 101 provides an exemption from the application of clause 99 of agreements which comply
with certain conditions on the promotion of trade or are the subject of a declaration by the
Commission. Before making or revoking a declaration under this section the Commission must
consult with the Office of Fair Trading.
Clause 102 provides that the Commission may make a direction if a person’s conduct contravenes
these provisions.
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1700

The Fair Trading Act 1996 is due to be replaced with a comprehensive Competition Bill by the
Office of Fair Trading. These provisions in respect of section 8(2) will be updated then.
Mr President, I beg to move that clauses 99 to 102 stand part of the Bill.
The President: Mr Henderson.

1705

1710

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: I put clauses 99 to 102. Those in favour, say aye; against, no. The ayes have it. The
ayes have it.
Clauses 103 and 104 together, agreed?
Members: Agreed.

1715

1720

The Attorney General: Clauses 103 and 104 deal with abuse of a dominant position.
Clause 103 defines abuse of a person’s dominant position in relation to the electronic
communications market on the Island and outlines conduct which may in particular constitute such
an abuse.
Clause 104 empowers the Commission to give directions in respect of an abuse of dominant
position and applies the procedural fairness requirements.
Mr President, I beg to move that clauses 103 and 104 stand part of the Bill.
The President: Mr Henderson.

1725

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: I put clauses 103 and 104. Those in favour, say aye; against, no. The ayes have it.
The ayes have it.
Clauses 105 to 107 together, if that is agreed?

1730

Members: Agreed.
The President: Mr Attorney.
1735

1740

1745

1750

The Attorney General: Mr President, clauses 105 and 107 contain supplemental provisions in
relation to this Division of the Bill.
Clause 105 empowers the Commission to take interim measures where it has begun, but not
completed, a competition investigation and has reasonable grounds for suspecting a breach of the
prohibition on collusion, or the prohibition of abuse of dominant position or breach of a condition.
The Commission may give such directions to prevent serious damage to an undertaking, to protect
the public interest or for the protection or enhancement of the economic development and
wellbeing of the Island.
Clause 106 provides for sanctions to be imposed for breach of the competition provisions in the
form of a financial penalty. The Commission must take various factors into account in determining
whether or not to impose a penalty. The amount of the penalty must not exceed 10% of the licence
holder’s turnover for the period of the contravention of the period in question, subject to a
maximum of three years.
Clause 107 deals with co-ordination between the Commission and the Isle of Man Office of Fair
Trading in competition investigations. If the Commission and the Isle of Man Office of Fair Trading
cannot agree which of them is to investigate conduct falling under the relevant provisions, they must

___________________________________________________________________________
Hansard Extract

Page 36

www.tynwald.org.im/business

LEGISLATIVE COUNCIL, TUESDAY, 7th MAY 2019
seek a direction from the Council of Ministers under paragraph 12(1) of Schedule 2 to the Statutory
Boards Act 1987.
Mr President, I beg to move that clauses 105, 106 and 107 stand part of the Bill.
1755

The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.

1760

1765

1770

1775

1780

The President: I put clauses 105 to 107. Those in favour, say aye; against, no. The ayes have it.
The ayes have it.
Clause 108.
The Attorney General: Thank you, Mr President.
Division 7 of Part 5 of the Bill deals with offences in relation to electronic communications
networks. Clauses 108 to 112 largely draw on the existing provisions in the Telecommunications Act
1984 with some updating to reflect new provisions in the UK Communications Act 2003 regarding
the misuse of an electronic communications network.
Mr President, clause 108 provides for various offences in respect of the improper use of
electronic communications systems. A person is guilty of an offence if he or she sends by means of a
public electronic communications network a message or other matter that is grossly offensive or of
an indecent, obscene or menacing character; or causes any such message or matter to be so sent.
Nothing in this clause limits the scope of section 2 of the Protection from Harassment Act 2000,
which contains the offence of harassment. Subsection (2) of the clause creates an offence where a
person causes annoyance, inconvenience or needless anxiety by means of a public electronic
communications network. It is drawn from the UK Communications Act 2003. The clause authorises
penalties up to six months’ custody or a level 5 fine, or both.
This clause was amended by Mr Hooper in the House of Keys to include a new subsection (2) as a
defence to the offence in subsection (1). Mr Hooper also added in subsection (3)(a) the words ‘which
is false’. Mr Crookall is moving an amendment which further clarifies an offence in this case, and
with which I shall indicate the Commission entirely agrees. This was suggested by the Police to bring
the provision in line with other similar offences and was accepted by the Department of Home
Affairs also.
Mr President, I beg to move that clause 108 stand part of the Bill.

1785

The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
1790

The President: Mr Crookall.

1795

Mr Crookall: Thank you, Mr President.
As the Attorney General stated, these provisions are a slight amendment to the provisions made
by Mr Hooper in the Keys. The amendments are to establish a defence in the case of a person who
has sent a message. This brings the defence for the provision in line with the provisions for
blackmail. These amendments are on page 87 of the Bill, between lines 21 to 25; and also, on page
88, line 8 is to be omitted which is ‘(5)(b)’ and the word ‘or’.
I beg to move, Mr President.

1800

Amendments to clause 108:
4. Page 87 for lines 21 to 25 substitute—
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‘(2) In proceedings for an offence under subsection (1) in respect of a message or other matter
which is menacing in character, it is a defence for the person sending it, or causing it to be sent, to
show that he or she did so in the belief—
(a) that he or she had reasonable grounds for sending the message or other matter; and
(b) that the use of the menaces in the message or other matter is a proper means of reinforcing
the message or other matter.
(3) It is immaterial whether the menaces relate to action to be taken by the person sending the
message or causing the message to be sent.’
Renumber the succeeding subsection and adjust cross-references accordingly.

5.

Page 88, in line 8 omit ‘(5)(b) or’.

The President: Mrs Sharpe.

1805

Mrs Sharpe: Thank you, Mr President.
I beg to second and reserve my remarks.
The President: Mrs Lord-Brennan.

1810

Mrs Lord-Brennan: Thank you, Mr President.
This section here is really relating to online harms and since this has been drafted, in the UK on
8th April it was announced that an Online Harms White Paper is now available. And it is obviously
trying to address some of the very serious issues that there can be to do with social media and
harms. It says that:
A range of harms will be tackled as part of the Online Harms White Paper, including inciting violence and violent
content, encouraging suicide, disinformation, cyber bullying and children accessing inappropriate material.

1815

1820

I think the point of reference that we are taking in this Bill has obviously been those provisions
that exist already in other statutes, and this has been very much added to in the House of Keys by
the amendments that have been brought forward, and also today.
So my query would be, this is a very new development in the UK, it is very topical and very
important: will there be any moves to keep an eye on anything in this White Paper to see if there is
anything that we need to bring into our law? I know that some of it is to do with independent
regulation to enforce new standards, but other elements of it might be things that perhaps are very
similar to what we are covering in this Bill.
I am not sure if it would be possible to have an answer today from the Commission or at the next
sitting. I am happy either way really; I just thought it is really topical and really important to raise it
at this time.

1825

The President: Thank you, Hon. Member.
Mr Attorney.

1830

1835

The Attorney General: Mr President, I can answer that in this way: that the Commission does and
will keep under review changes in legislation. As has already been mentioned, this is a fast-moving
area and clearly if steps need to be taken to protect the Isle of Man then those steps will be
considered and promoted.
Thank you.
Mrs Lord-Brennan: Thank you.
The President: Thank you, Hon. Member.
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1840

1845

1850

I put first the amendment in the name of Mr Crookall. Those in favour of the amendment, say
aye; against, no. The ayes have it. The ayes have it.
Clause 108, as amended. Those in favour, say aye; against, no. The ayes have it. The ayes have it.
Clause 109.
The Attorney General: Thank you, Mr President.
Clause 109 is a new clause introduced by Mr Hooper in the House of Keys to address issues such
as cyberbullying or the sharing of images. The UK law in this area has been stated by the Law
Commission to be in need of updating. There has to be an intention to cause harm, or it can be
shown that sending the message would cause harm to an ordinary reasonable person in the position
of the intended recipient, or sending the message does cause harm.
The courts may take into account any factors it considers relevant, and a non-exhaustive list of
examples is given.
Mr President, I beg to move that clause 109 stands part of the Bill.
The President: Mr Henderson.

1855

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: Miss August-Hanson.

1860

Miss August-Hanson: Thank you, Mr President.
It is just a quick question again for the learned Attorney General, if he would. We have
mentioned in this ‘he or she’ – which is not one of my favourite terms in legislation – but also ‘a
person’. Does this cover businesses as well, that perhaps might send messages from their social
media channels?

1865

The President: Mr Attorney.
The Attorney General: It certainly does.
1870

Miss August-Hanson: Okay, thank you.
The President: I put clause 109 to stand part of the Bill. Those in favour, say aye; against, no. The
ayes have it. The ayes have it.
Clauses 110 to 113, if you are agreeable?

1875

Members: Agreed.
The President: Mr Attorney.
1880

1885

The Attorney General: Clauses 110 to 113 deal with relation to offences.
Clause 110 creates an offence in relation to the fraudulent use of an electronic communications
network or service with intent to avoid payment.
Clause 111 creates an offence for possession or supply of anything enabling such fraudulent use,
which could be electronic or otherwise.
Clause 112 makes it an offence for a person who is engaged in the provision of a public electronic
communications network or service to intentionally modify, or interfere with, the contents of a
message sent by means of that network or service. It is not an offence if the modification or
interference occurs in the course of a person’s duty; for example, because he or she is required to
do so by virtue of a court order or a warrant.
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1890

Clause 113 makes the unauthorised disclosure of messages and information about public
electronic communications systems or networks an offence by a person who is engaged in the
provision of an electronic communications network or service, otherwise in the course of that
person’s duty. Penalties are provided for in all these cases.
Mr President, I beg to move that clauses 110 to 113 stand part of the Bill.

1895

The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
1900

The President: Mrs Lord-Brennan.

1905

Mrs Lord-Brennan: Thank you, Mr President.
In connection with clause 112, this obviously covers intentionally modifying or interfering with
the contents of a message. In terms of interception of communications, is that something that is
covered elsewhere?
The President: Mr Attorney.

1910

1915

1920

1925

1930

The Attorney General: Mr President, with reference to interception of communications I would
interpret that as being an interference with the message. So it is a person who is engaged … who
intentionally modifies or interferes with the contents of a message.
Mrs Lord-Brennan: Okay, I might read that as interferes with the contents rather than just
interception.
There may be another Act that covers it completely?
The Attorney General: There is the Interception of Communications Act which enables or
authorises in certain circumstances communications to be interfered with – that is a separate item.
But this is simply creating an offence where if you do so without legal justification so, in other words,
if you were authorised under the Interception of Communications Act to interfere with a
communication, that would be in order. But if not, then I would interpret that as being interference
with the contents.
Mrs Lord-Brennan: So if somebody was to intercept electronic communications and they do not
change the contents of the message – so they do not interfere with the contents of the message –
then the interception of communications is not something which is an offence?
The Attorney General: No. I am saying it would be an offence. If you did not have any legal right
to actually interfere with a communication, then that would be an offence – you have got no right to
do that.
Mrs Lord-Brennan: Okay, I think that wording is unclear but I am glad for the answer.

1935

The Attorney General: Sorry, Mrs Poole-Wilson.
The President: Mrs Poole-Wilson.

1940

Mrs Poole-Wilson: I wonder whether the offence of actually interfering at all is the offence that
is covered by the Interception of Communications Act itself and this Bill is dealing with modifying
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content other than in the course of your duty – so if you are permitted to modify under another
piece of legislation you would not breach this Bill or the Interception of Communications Act.
I wonder if that is the position.
1945

The Attorney General: I can clarify that in the next sitting, but I still believe it is encompassed in
the Act.
Mrs Lord-Brennan: Thank you.

1950

The President: In that case I will put clauses 110 to 113, if we are content to vote together?
Members: Agreed.

1955

The President: Okay, thank you.
Those in favour, say aye; against, no. The ayes have it. The ayes have it.
Clauses 114 to 118, if you are agreed?
Members: Agreed.

1960

1965

1970

1975

The President: Mr Attorney.
The Attorney General: Mr President, subdivision 1 of Division 8 comprises of these clauses 114 to
118, and they deals with disputes that may occur between communications providers regarding
network access and terms of access.
Clause 114 applies to disputes between a licence holder and a person in relation to the provision
of network access and allows for a dispute to be referred to the Commission.
Clause 115 provides for the Commission to decide that an alternative means of dispute resolution
may be used.
Clause 116 provides for the making of a procedure for the consideration and determination of a
dispute and timescales. The clause also sets timescales for the Commission to consider a procedure.
These clauses are similar to those in the Communications Act 2003 (of Parliament).
Clause 117 provides for how the Commission is to determine a dispute that has been referred,
and gives the options for the Commission in determining a dispute.
Clause 118 gives to the Commission powers to require parties to disputes and other persons to
provide them with information that enables the Commission to decide whether they should handle a
dispute, and consider and determine a dispute.
Mr President, I beg to move that clauses 114 to 118 stand part of the Bill.
The President: Mr Henderson.

1980

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.

1985

The President: I put clauses 114 to 118. Those in favour, say aye; against, no. The ayes have it.
The ayes have it.
Clauses 119 to 124, if you are agreed, Hon. Members?
Members: Agreed.

1990

The President: Mr Attorney.
The Attorney General: Thank you, Mr President.
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1995

2000

2005

2010

Clauses 119 to 124 form Subdivision 2 and deal with a number of general issues, and are in a
large part replicas from the Telecommunications Act 1984.
Clauses 119, 120 and 121 concern the approval of apparatus and, in essence, state that if
equipment is certified for use in the EU then it will be compliant for the purposes of the Isle of Man.
It also states that the Commission may make an order in respect of information that may be marked
on apparatus and that the Commission may make an order in respect of the marking of charges for
apparatus.
Clause 122 enables the Commission to prescribe information which must be published in
advertisements for apparatus which is intended to be connected to an electronic communications
network or system.
Clause 123 provides a mechanism, which is commonly found in environmental and regulatory
legislation, under which a person charged with an offence under clauses 120 to 122 can plead the
conduct of a third party as a defence to the charge and require the third party to be charged instead.
Any person charged under those sections has a defence if he or she can show that he or she took all
reasonable steps and exercised all due diligence to avoid the commission of the offence.
Finally, clause 124 empowers the Council of Ministers to give directions to the holder of a public
telecommunications licence in the interests of national security or international relations.
Mr President, I beg to move that clauses 119 to 124 stand part of the Bill.
The President: Mr Henderson.

2015

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: I put clauses 119 to 124. Those in favour, say aye; against, no. The ayes have it.
The ayes have it.
Clauses 125 to 128, if we are happy?

2020

Members: Agreed.
The President: Mr Attorney.
2025

2030

2035

2040

The Attorney General: Thank you, Mr President.
Clauses 125 to 128 give the Commission new powers of enforcement and are based on the
similar provisions in respect of licence holders in the UK and make a broader suite of penalties
available to the Commission than currently available.
Clause 125 deals with interpretation for the Division, that ‘licenceholder’ means the holder of a
broadcasting licence.
Clause 126 is a new power for the Commission in that if it is satisfied that the licence holder has
failed to comply with a statutory provision under this Act, any condition of the licence or a direction
given by the Commission under the Act it may direct the licence holder to broadcast a correction or
an apology. It may also direct a licence holder not to repeat a programme or advertisement if the
licence holder has failed to comply with a licence condition, a statutory provision under the Act or a
direction of the Commission.
Clause 127 gives the Commission the power to impose a financial penalty or shorten a licence
period in the case of a failure to comply with a licence condition, a statutory provision under the Act
or a direction of the Commission. The amount of a penalty imposed on a licence holder must not:
firstly, in the case of a licence holder providing only local broadcasting services, exceed £5,000; and
secondly, in any other case 5% of the qualifying revenue for the licence holder’s last complete
accounting period falling within the period for which the licence has been in force.
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2045

Clause 128 gives the Commission a new power to suspend or revoke a licence in specified
circumstances; for example, if a licence holder has deliberately misled the Commission in a licence
application or failed to comply with a licence condition.
Mr President, I beg to move that clauses 125 to 128 stand part of the Bill.
The President: Mr Henderson.

2050

2055

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: I put the motion that clauses 125 to 128 stand part of the Bill. Those in favour, say
aye; against, no. The ayes have it. The ayes have it.
Clauses 129 to 131 together, if that is agreed?
Members: Agreed.
The President: Mr Attorney.

2060

2065

2070

2075

The Attorney General: Yes, these clauses provide a new suite of enforcement provisions for the
Commission.
Clause 129 provides for the interpretation of defined terms used in the Division in that the
‘licenceholder’ means the holder of an electronic communications licence, including a person
operating under a class licence.
Clause 130 empowers the Commission to serve notice on the licence holder if it is satisfied that
there has been a contravention of the licence, and specifying the steps which the licence holder
must take to remedy, and specifying any penalty which it is minded to impose under clause 131. The
penalties, except for a continued contravention, are to be determined with regard to clause 134,
that it must not exceed 10% of a licence holder’s turnover.
Clause 131 provides penalties for a continued contravention which may not exceed £20,000 per
day as the Commission may determine. The Council of Minsters may by order amend subsection (5)
by substituting a different sum.
There are more clearly defined enforcement measures which will help the Commission to ensure
that the market is a level playing pitch for all operators to compete. Such measures will provide
certainty to would-be new entrants as well as bolstering consumer protection.
Mr President, I beg to move that clauses 129 to 131 stand part of the Bill.
The President: Mr Henderson.

2080

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.

2085

The President: I put clauses 129 to 131. Those in favour, say aye; against, no. The ayes have it.
The ayes have it.
I think, Hon. Members, that is an appropriate time to adjourn. The Council will now stand
adjourned until 2.30 p.m.
The Council adjourned at 1.02 p.m.
and resumed its sitting at 2.30 p.m.
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Leave of absence granted
2090

The President: Just before we start, I have given leave of absence to Mrs Sharpe, who I had given
leave previously to attend Government business off-Island this afternoon.

Communications Bill 2018 –
Consideration of clauses concluded
The President: We return to our consideration of the clauses stage of the Communications Bill
and I invite the learned Attorney to move clauses 132 and 133.
2095

2100

2105

2110

The Attorney General: Thank you, Mr President.
Clauses 132 and 133 together concern the confirmations decision about the decisions made in
this division.
Clause 132 applies if a licence holder has been given a notice under clause 130 and the licence
holder has had opportunity to make representation. The Commission may either (a) give a
confirmation decision imposing the requirements or (b) inform the licence holder. This is
enforceable through civil proceedings brought by the Commission or by any other appropriate
remedy or relief.
Clause 133 allows for a confirmation decision to be given to the licence holder and may either
require immediate action on behalf of the licence holder or specify a period in which the licence
holder must comply with those requirements. It also allows the Commission to specify a penalty
which may be reduced from the penalty previously specified to take into account representation
from the licence holder or steps taken to comply with the Commission’s requirements.
Mr President, I beg to move that clauses 132 and 133 stand part of the Bill.
The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.

2115

The President: I put clauses 132 and 133. Those in favour, say aye; against, no. The ayes have it.
The ayes have it.
Clauses 134 to 137, if we are agreed, Hon. Members?
Members: Agreed.

2120

2125

2130

The Attorney General: Thank you, Mr President.
Clauses 134 to 137 together concern the amount of a financial penalty and further powers in
respect of enforcement.
Clause 134 provides the maximum for a penalty under clause 130: the penalty must not exceed
10% of turnover except as provided for in clause 131 for continued contravention.
Clause 135 provides for the suspension and revocation of an electronic communications licence.
Clause 135 also makes provision for a shortened process if the matter is an urgent matter. ‘Urgent
matter’ is defined in subsection (a) as a threat to public safety, public health or national security; and
in subsection (b) as serious economic or operational problems for people who are communications
providers or for users of telecommunications networks or services.
Clause 136 gives the Commission the power to revoke a class licence after following a process
which is set out in the clause.
Clause 137 deals with a licence holder’s liability in tort for a breach of a licence condition.
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Mr President, I beg to move that clauses 134 to 137 stand part of the Bill.
2135

The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.
2140

The President: I put clauses 134 to 137. Those in favour, say aye; against, no. The ayes have it.
The ayes have it.
Clause 138.
2145

2150

The Attorney General: Clause 138 empowers the Commission to issue a public statement where
the Commission has investigated that a person has failed to comply with a statutory provision, a
condition of a licence, or a direction from the Commission. The Commission may also publish
information about persons carrying on a regulated activity on the Island or elsewhere if it appears to
the Commission to be desirable to publish such information for the protection of persons or
desirable to do so in the best interests of the public. There are notification requirements in the
clause that the Commission must follow.
Mr President, I beg to move that clause 138 stand part of the Bill.
The President: Mr Henderson.

2155

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.

2160

2165

The President: I put clause 138. Those in favour, say aye; against, no. The ayes have it. The ayes
have it.
Clauses 139 and 140 together.
The Attorney General: Thank you, Mr President.
Clauses 139 and 140 are both concerned with appeals.
Clause 139 specifies the decisions of the Commission which are appealable and states in
subsection (6) that:
The High Court must decide the appeal, by reference to the grounds of appeal set out in the appeal notice, by applying
the same principles as would be applied by a court in a doleance claim.

Clause 140 provides that in the absence of rules of court under the High Court Act 1991 for the
purposes of appeals under the Part, the court may adopt such procedure as it considers appropriate.
Mr President, I beg to move that clauses 139 and 140 stand part of the Bill.
2170

The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.
2175

The President: I put clauses 139 and 140. Those in favour, say aye; against, no. The ayes have it.
The ayes have it.
Clauses 141 to 144, if agreed?
2180

Members: Agreed.
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2185

2190

The Attorney General: Clauses 141 to 144 deal with the institution of court proceedings under
the Act.
Clause 141 provides that criminal proceedings for an offence under the Act may be instituted
only by the Attorney General, and extends the time limit for the institution of proceedings for a
summary offence to 12 months from the date of its commission, rather than the normal six months.
Clause 142 deals with the liability of a director or other officer of a body corporate for an offence
committed by such a body.
Clause 143 deals with the relationship between civil and criminal penalties.
Clause 144 deals with injunctions.
Mr President, I beg to move that clauses 141 to 144 stand part of the Bill.
The President: Mr Henderson.

2195

2200

2205

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: I put clauses 141 to 144. Those in favour, say aye; against, no. The ayes have it.
The ayes have it.
Clauses 145 and 146 together, Mr Attorney.
The Attorney General: Thank you, Mr President.
Clauses 145 and 146 together are concerned with fees and duties and registers.
Clause 145 empowers the Commission, with the consent of the Treasury, to determine the
amounts of fees and duties payable under the Bill. These may be specified in a notice or in the
conditions of the licence. The Commission may vary fees and duties with the consent of Treasury.
Clause 146 deals with registers to be maintained under the Act by the Commission and the
contents of such registers, which must be available for public inspection.
Mr President, I beg to move that clauses 145 and 146 stand part of the Bill.

2210

The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.
2215

The President: I put the clauses 145 and 146. Those in favour, say aye; against, no. The ayes have
it. The ayes have it.
Clause 147 and the Schedule.
2220

2225

2230

The Attorney General: Clause 147 imposes restrictions on the disclosure of information unless (a)
the person to whom it relates has consented to the disclosure or (b) the disclosure falls within one
of the exceptions in Schedule 7.
Paragraph 1 of Schedule 7 gives specific instances where the disclosure of information is not
precluded under clause 147.
Paragraph 2 provides for disclosure to designated authorities.
Paragraph 3 provides that the clause does not preclude the disclosure of any information for the
purpose of enabling or assisting an authority, whether a governmental or private body, in a country
or territory outside the Island to exercise functions similar to any of those of the Commission under
this Act or any other enactment. In practice, this would primarily be used to authorise disclosures to
Ofcom.
Paragraph 4 gives further exclusions in relation to notices and registers and public statements.
Mr President, I beg to move that clause 147 and Schedule 7 stand part of the Bill.
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The President: Mr Henderson.
2235

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.

2240

The President: I put clause 147 and Schedule 7. Those in favour, say aye; against, no. The ayes
have it. The ayes have it.
Clause 148.

2245

The Attorney General: Thank you, Mr President.
Clause 148 empowers the Commission, if satisfied that a foreign satellite has been repeatedly
engaged in broadcasting material, either offending against good taste and decency or inciting crime,
to proscribe it.
Mr President, I beg to move that clause 148 stand part of the Bill.
The President: Mr Henderson.

2250

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.

2255

2260

2265

2270

2275

The President: I put clause 148. Those in favour, say aye; against, no. The ayes have it. The ayes
have it.
Clause 149 and Schedule 8
The Attorney General: Thank you, Mr President.
Clause 149 and Schedule 8 deal with the requirement to publish advance programme
information.
Paragraph 1 of Schedule 8 provides for the Schedule to be treated as if it formed part of Part III of
the Copyright Act 1991.
Paragraph 2 defines the scope of the Schedule, so that it relates to information which the
provider of a programme service is required to make available under section 176 of the Broadcasting
Act 1990 of Parliament as applied in the Isle of Man.
Paragraph 3 applies where the person providing a programme service has assigned to another
the copyright in works containing information to which this Schedule applies: despite the
assignment the duty to make the information about programming available remains with the
programme service provider, and not the assignee.
Paragraph 4 details the circumstances in which the right conferred by paragraph 6 on a publisher
of advance programme information is available.
Paragraph 5 states that a person wishing to avail him or herself of the right conferred by
paragraph 6 must give notice to the copyright holder.
Paragraph 6 deals with exercising the right.
Paragraph 7 deals with the application to settle the terms of any payment to be made to the
holder of the copyright.
Paragraph 8 deals with the right of a person to make an application to the Copyright Tribunal to
review any order made under paragraph 7.
Mr President, I beg to move that clause 149 and Schedule 8 stand part of the Bill.

2280

The President: Mr Henderson.
Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second and reserve my remarks.
2285
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The President: I put clause 149 and Schedule 8. Those in favour, say aye; against, no. The ayes
have it. The ayes have it.
Clauses 150 to 152
2290

2295

2300

The Attorney General: Thank you, Mr President.
These two clauses deal with various matters concerned with the application to the Crown of the
UK and EU legislation and statutory documents.
Clause 150 deals with the application of the Bill to the Crown.
Clause 151 empowers the Commission to apply UK and EU legislation by order and despite
anything to the contrary in an Act of Tynwald. This was inserted in anticipation of Brexit.
Clause 152 deals with statutory documents, and states that the Commission must consult before
making any regulations or orders under the legislation.
Mrs Sharpe tabled an amendment which will require that the Council of Ministers must also
consult before making any regulations or orders. Under the Bill as drafted, the position is not
consistent in relation to the Council of Ministers, and that amendment I have no objection to, as
subsequently amended by Mrs Poole-Wilson.
The President: Mr Henderson.

2305

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.
The President: We have an amendment to clause 152. I think, Mr Crookall, you are going to move
that.

2310

2315

2320

Mr Crookall: Yes, thank you, Mr President.
As the learned Attorney has just mentioned, it was supposed to be in Mrs Sharpe’s name, but she
has had to go away this afternoon, so I am happy to take it on board for her.
This brief amendment, all it does is to add in the words, ‘the Council of Ministers or’, on page 121
between the lines of 19 and 23; the order would then read, under section 3, ‘Before making any
regulations or an order under this Act, except an order under section 2(1), the Council of Ministers
or the Commission (as the case requires) must consult (a) every licenceholder that may be affected
by the regulations or order; and (b) such other persons or bodies as the body proposing to make the
regulations or order considers appropriate.’
And this would just result in the Council of Ministers having to do the same as the
Communications Commission and go out and consult before passing any orders or regulations, and
we have already seen under the Bill so far, the proposed Bill, that there are six or seven places in the
clauses where CoMin can make those regulations or orders already. So we just ask them to go out to
consultation.
Amendment to clause 152:
6. Page 121, for lines 19 to 23 substitute—
(3) Before making any regulations or order under this Act, except an order under section 2(1), the
Council of Ministers or the Commission (as the case requires) must consult—
(a) every licenceholder that may be affected by the regulations or order; and
(b) such other persons or bodies as the body proposing to make the regulations or order considers
appropriate.

2325

The President: Thank you, Hon. Member.
Mrs Maska.
Mrs Maska: I beg to second, Mr President.
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2330

2335

The President: I put the amendment first. Those in favour of the amendment to clause 152, say
aye; against, no. The ayes have it. The ayes have it.
Clause 152 as amended. Those in favour, say aye; against, no. The ayes have it. The ayes have it.
And just for completeness, clauses 150 and 151, those in favour, say aye; against, no. The ayes
have it. The ayes have it.
The President: Thank you, Hon. Members. Thank you, Mr Attorney.
The Attorney General: Clause 153.

2340

2345

The President: Oh, we have 153, so we have, we haven’t finished! (Laughter)
Clause 153.
The Attorney General: Thank you, Mr President.
Clause 153 gives effect to Schedule 9 which deals with consequential amendments and repeals.
The Schedule was substituted in its entirety in the House of Keys. The substituted Schedule contains
the same material as the original Schedule, but is correctly numbered and the enactments are now
set out in strict alphabetical order.
Mr President, I beg to move that clause 153 and Schedule 9 stand part of the Bill.
The President: Mr Henderson.

2350

Mr Henderson: Gura mie eu, Eaghtyrane.
I beg to second, sir, and reserve my remarks.

2355

The President: I put clause 153 and Schedule 9. Those in favour, say aye; against, no. The ayes
have it. The ayes have it.
Thank you, Hon. Members, Mr Attorney, that completes the clauses stages of the
Communications Bill.
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