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House of Keys

The House met at 10.00 a.m.

PRAYERS
The Chaplain of the House of Keys

[MR SPEAKER in the Chair]

LEAVE OF ABSENCE GRANTED

The Speaker: Hon. Members, | have granted leave of
absence to the Hon. Member for Rushen, Mr Gill, the Hon.
Member for Rushen, Mr Rimington and the Hon. Member
for Onchan, Mr Earnshaw.

Questions for Oral Answer

CHIEF MINISTER

Internal Memoranda
Copiesfor Members concerned

1. The Hon. Member for Douglas North (Mr Houghton) to
ask the Chief"Minister:

W you arrange for all Departments and Boards to
discloseany internal memoranda held on filesconcerning
Members of Tynwald who hold responsibilities within
Government to the Member concerned for his
information both now and in the future?

The Speaker: Hon. Members, we go onto Questions
for Oral Answer and | call onthe Hon. Member for Douglas
North, Mr Houghton.

Mr Houghton: Thank you, Mr Speaker. | beg leave to
ask the Question standing in my name, sir.

The Speaker: | call on the Hon. Member for Onchan,
Mr Corkill, Chief Minister, to reply.

The Chief Minister (Mr Corkill): Thank you, Mr
Speaker.

Mr Speaker, the Data Protection Act 2003 already
provides the right for any person, including Members of
Tynwald, of course, to access and obtain copies of any
personal datathat is held by a business or organisation.

Not only doesthisright provide access to personal data
held on a computer system, it also provides access to any
personal data held in paper records in a relevant filing
system.

Requiring all Departments and Boards to routinely
disclose any internal memoranda would create an

unnecessary administration burden, Mr Speaker. | would
suggest that it would be more practical for any Member
who wishes to know what information a Department or
Board holds about him or her to exercise their right under
the Data Protection Act.

The Speaker: Hon. Member for Douglas North, Mr
Houghton.

Mr Houghton: Thank you, Mr Speaker.

Thanking the Minister for hisanswer, does he not agree
with me that he is ssmply ‘passing the buck’ on thisissue
and would he reconsider my request and arrange for such
secret memoranda to be circulated amongst Members?
Would he agree to that?

The Speaker: Chief Minister to reply.

The Chief Minister: The Hon. Member, in his
supplementary, talks about secret memoranda—

Mr Houghton: That is what they are.

The Chief Minister: — circulating to Members. Does
he mean to the individual Member or to all Members?
Becausethat, | believe, would be abreach of data protection.

Thereisno difficulty, in my experience, Mr Speaker, in
Hon. Members accessing information out of Departments
relevant to their duties and functions, or, indeed, any
correspondence that they have had with the Departments.
If Hon. Members no longer have personal copies, they have
full access to be able to retrieve such information for their
OWN purposes.

| would say, though, that interms of doing it on aroutine
basiswewould be having to set up alevel of administration
that really would serve little purpose and can | say, Mr
Speaker, that, in order to achieve what the hon. questioner
is saying, we would have a situation where al staff in
Departmentswould need to be made aware that any internal
memoranda concerning a Member of Tynwald would have
to be disclosed.

We would then have to have each Department with
someone dedicated to co-ordinating and collating all these
memoranda so that they could be forwarded to Members.
Importantly, each Department and Board has a duty of
confidentiality and privacy with regard to the information
that they hold and disclose, so each memorandum would
have to be scrutinised so that any third-party information
was removed. So it is a very time-consuming process that
the Hon. Member is asking for and what | have said in my
answer, Mr Speaker, is that Members have free access to
Departments to retrieve the memoranda and data that they
arelooking for.

The Speaker: Hon. Member for Douglas North, Mr
Houghton.

Mr Houghton: Thank you, Mr Speaker.

| thank the Hon. Minister, but heisbatting off the answer
somewhat, sir. | would clarify that these memoranda be
circulated to those respective people that those memoranda
do actually relate thereto. | would clear that matter up now.

But would he not agree with me, first and foremost —
and it appears such in his supplementary answers — that

Leave of Absence granted
Internal Memoranda —Copies for Members concerned
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there does exist such memoranda? Does he agree that they
do exist? These are secret memoranda held by Government
Departments on individual Members. Does he first agree
that they exist? It appears that they do, but can he confirm
that?

And what | ask him again — | would like to ask him
again—would hekindly arrangeto circulate those that have
text appertaining directly to Members of Tynwald to those
individual Members for their reference, sir? Thank you.

The Speaker: Chief Minister to reply.

The Chief Minister: The Hon. Member, | think, is
suggesting that there are files of secret memoranda in
Departments about individual Hon. Members.

A Member: There probably are.
Mr Houghton: There are.

The Chief Minister: Can | say, Mr Speaker, that if an
Hon. Member requestsinformation or data personal to that
Member then they are free to do that and that data and
information will be provided.

To set up a structure which routinely distributes such
volumes of information would be very, very resource
intensive, because memoranda and other items of
information will very often refer to third partieswho, under
the Data Protection Act, have protection, have
confidentiality, so there would be a great deal of scrutiny
required and personnel required to do thison aroutine basis.

| am not aware, Mr Speaker, of any Member having
contacted me in the time | have been Chief Minister to say
that they have been unableto retrieve datawhichis personal
to them from any Department or Statutory Board of
Government.

The Speaker: Hon. Member for Onchan, Mr Karran.

Mr Karran: Vainstyr Loayreyder, could the Ard-
shirveishagh just clarify what sort of secret information that
his Department, the Council of Ministers, would have on
Hon. Members? 1 think most of us have apretty dull life, so
it would be interesting to know.

Mr Houghton: There are loads of files on you, Peter!
(Laughter and interjection)

The Speaker: Chief Minister to reply.

The Chief Minister: Mr Speaker, in answering this
question and preparing for thisquestion, | was of theopinion
that, where Members and Ministers have been carrying out
statutory functions within Departments, and so, as a result
of that, writing memoranda, writing letters, being involved
in theworkings of that Department, writing to third parties
outside of Government on behalf of the Department and
that type of communication, then obviously copies of all
that correspondence and details of that correspondence are
held by that Department.

And can | say that any issue that Hon. Members have
dealt with during their governmental responsibilities, if they
wish to retrieve that information at alater date, even many
years later, as we have seen in recent times, then it is

available to Hon. Members.

So this issue and this discussion about secret files and
some sort of underhand protest going on is really outwith
this question and is just not something that | can seriously
consider, Mr Speaker, because it is not a practice that
happens.

Deception of Tynwald and Public
Council of Ministers action

2. The Hon. Member for Onchan (Mr Karran) to ask the
Chief Minister:

Following the decision of the House on 28th October
2003, in relation to the Hon Member for Ramsey’s contempt
of the House, what enforcement action do you and/or the
Council of Ministers propose to take regarding the clear
breach of duty, inthe“ Notesfor Ministers’ —* not to deceive
or mislead Tynwald and the public” ?

The Speaker: Question 2. | call on the Hon. Member
for Onchan, Mr Karran.

Mr Karran: Vainstyr Loayreyder, | beg to ask the
Question standing in my name.

The Speaker: | call on the Hon. Member for Onchan,
Mr Corkill, Chief Minister, to reply.

The Chief Minister (Mr Corkill): Mr Speaker, | have
taken very careful note, not only of the decision of the House
on 28th October 2003, but also of the opinions expressed
by Hon. Members leading up to that decision.

| note, in particular, that the mgjority of the House voted
against the amendment proposed by the Hon. Member for
Ayre, Mr Quine, which included the suspension of Mr Bell
from Tynwald for aperiod of two weeks. | nstead, the House
opted by a majority vote for the lesser option of censure.

My understanding of theintent of the House during this
debate was that punitive measures were not deemed
appropriate by the majority of Hon. Members.

Since then, | have considered even more carefully, Mr
Speaker, what action should be taken and have concluded,
on balance, that no action other than that already taken by
this Hon. House is necessary by me.

The Speaker: Hon. Member for Onchan, Mr Karran.

Mr Karran: Vainstyr Loayreyder, a supplementary.

Would the Ard-shirveishagh not agree, in reply to a
Question on 15th July from the Hon. Member for Rushen,
Mr Gawne, you told Tynwald,

T do not believe that it would be appropriate under any circumstances
for a Minister to knowingly mislead Tynwald and to remain in office ?

Following the vote of contempt two weeks ago, have
you asked the Treasury Minister to resign? Has he refused?
And if you have not asked him to resign, was your reply in
Tynwald misleading?

The Speaker: Chief Minister to reply.

Internal Memoranda — Copies for Members concerned
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TheChief Minister: Mr Speaker, | certainly do my best
inanswering, as| am sure all Hon. Members do, so that we
do not mislead ourselves.

| think the hon. questioner isreferring to the * Notes for
Ministers', which says that:

each Minister is responsible to Tynwald for the conduct of his or her
Department and for the actions carried out by the Department in pursuit
of Government policies or in the discharge of responsibilities laid upon
him or her as a Minister. Ministers are accountable to Tynwald in the
sense that they have a duty to explain in Tynwald the exercise of their
powers and duties and to give an account in Tynwald of what is done
by them in their capacity as Ministers by their Departments. This
includes the duty to give Tynwald, including its select committees and
the public as full information as is possible about the policies, decisions
and actions of the Government and not to deceive or mislead Tynwald
and the public.

Thisisavery difficultissue. Itisrelated to other events,
as we know, Mr Speaker. They are events that occurred a
long time ago, for me, as Chief Minister of only two years
standing. It was at a time when the Hon. Member was the
Minister of a Department other than the Treasury and so |
have no reason to believe that any of the actions of the Hon.
Member for Ramsey, Mr Bell, in his capacity as Minister
for the Treasury, have been questioned and | do not believe
that he has knowingly misled the House in his function as
Treasury Minister.

The Speaker: Hon. Member for Ayre, Mr Quine.

Mr Quine: Thank you, Mr Speaker.

Isthe Chief Minister aware of any precedent either on
the Island or at Westminster for a Minister found at fault
for contempt of the House remaining in office?

The Speaker: Chief Minister to reply.

TheChief Minister: Well, of course, with eventshaving
been spread over so many years, Mr Speaker, one could
argue that the Hon. Member for Ramsey did, in fact, resign
his post as Minister for the Department of Tourism some
years ago.

Ascurrent Chief Minister, | am dealing with the present
situation, Mr Speaker, where Mr Bell has been the Treasury
Minister for two years under my appointment and | have
no reason to believe that he has knowingly misled this
House, exercising those functions currently as Minister of
the Treasury.

The Speaker: Hon. Member for Michael, Mr Cannan.

Mr Cannan: Will the Chief Minister give a clear and
unequivocal answer, yes or no, to this question? Does the
Chief Minister have respect for and confidence in the
Management and Members Standards Committee of this
House? Yes or no, sir.

The Speaker: Chief Minister to reply.

The Chief Minister: | think the answer to that, Mr
Speaker, is, yes, inasmuch as they had a very difficult job
to do and we had adebate about that in this Hon. House not
very long ago, but | did make reference at that point to the
fact that the Committee had been unableto elect achairman
and | did ask the question of this House as to how the

Committee had been ableto performitsfunction under those
circumstances.

The debate ensued, Hon. Members made their decision
and | fully respect the decision of the House of that time,
Mr Speaker.

The Speaker: Hon. Member for Onchan, Mr Karran.

Mr Karran: Vainstyr Loayreyder, a supplementary.

Would the Chief Minister not agree that now that the
Commission of Inquiry’s findings have been supported by
the Management and Members' Standards Committee and
by this House itself, including one third of the Council of
Ministers present and voting, doesit not make the Treasury
Minister’s breach of ‘Notes of Ministers' even more
flagrant? And doesit not make it more untenablefor himto
remain in this position?

The Speaker: Chief Minister to reply.

The Chief Minister: | have nothing elseto add to what
| have said thismorning, Mr Speaker, to these supplementary
guestions, other than to say that the Commission of Inquiry
into Mount Murray has not yet concluded.

The Speaker: Hon. Member for Michael, Mr Cannan.

Mr Cannan: Unfortunately, the Chief Minister failed
to answer my supplementary in full and did not give an
opinion asto whether he had confidence in the Management
and Members' Standards Committee of this House.

The Chief Minister: | said yesto that.
The Speaker: Chief Minister.

The Chief Minister: | said at the beginning of my
answer to that supplementary that the answer to that was,
yes, that | did have confidencein the Committee, but | also
reserve my comment that | had found it difficult to
understand how the Committee had performed its duties
without first appointing a chairman.

But | respect the views of the House during that debate,
that, in fact, a report was provided, notwithstanding that
difficulty, and the answer to the Hon. Member’s question
at the beginning of my comment was that, yes, | do have
confidence that the committee is functional.

The Speaker: Hon. Member for Douglas East, Mrs
Cannell.

Mrs Cannell: Thank you, Mr Speaker.

IstheHon. Chief Minister awarethat the UK ministerial
code practised in Westminster, the Scottish Assembly and
Northern Ireland deemed that, when a Minister knowingly
misleads that House, that he is offered, or she is expected
to offer, their resignation? Can | ask the Chief Minister, has
the Hon. Member for Ramsey, Mr Bell, offered his
resignation to you, sir?

The Speaker: Chief Minister to reply.

The Chief Minister: The hon. questioner will be aware
that | havethe responsibility on behalf of Tynwald to request

Deception of Tynwald and Public — Council of Ministersaction
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that decision of aMinister if | feel it appropriateand | would
re-iterate that | am dealing with a current situation of the
Treasury Minister of two years' standing.

| have alot of confidencein Mr Bell and the job that he
has been doing. That is echoed by a lot of people in the
community, who al so contact me and have my ear —as Chief
Ministers hope to have the ear of people within the
community — who are keen that Mr Bell continues as
Treasury Minister at thistime.

So these are the factors that | have had to weigh up and
| would say, as| have said in my previous answers, that one
could argue that, in fact, the Hon. Minister did resign the
responsibility he had relevant to the criticism that he has
received.

The Speaker: Hon. Member for Onchan, Mr Karran.

Mr Karran: Vainstyr Loayreyder, would the Chief
Minister not statethat, with regard to the Treasury Minister’s
reply in 1992, how does he still have your confidence asfar
asthisand can you explain to this Hon. House how you do
still have that confidence after such a unique situation that
has happened in this Hon. House?

A further supplementary, Vainstyr Loayreyder: would
the Ard-shirveishagh not agree that the problems that we
had with the Management and Standards Committeeis due
to the structure of Government and this country and itisdo
with problems we have with the separation of function
between the executive, with its power and its patronage,
and its parliament trying to do its independent job of
scrutiny, as far as this House is concerned?

The Speaker: Chief Minister to reply.

The Chief Minister: Answering thelast point first, Mr
Speaker, | have absolutely no problem as Chief Minister in
ensuring that I1sle of Man Government is exposed to the
constructive criticism that all parliaments have a duty to
provide against executive government.

Since becoming Chief Minister, can | say that we have
changed alot of things within Government, particularly in
relation to our corporate planning process, where now we
do expose ourselves even more than ever before to the
scrutiny of Tynwald, and that is by the process of an annual
report which now goes before another place each July, where
we can be measured, standards can be compared with
previous years.

So | would not want Hon. Members to think that, in
some way, executive Government is trying not be open for
scrutiny. | think the reverseistrue and | think that we have
proved that.

In relation to what the Hon. Member said was a unique
event, yes, it would seem that the Hon. House has concluded
that thiswasaunique event back in 1992, but | am sure that
there are many occasions which go unnoticed where
Ministers inadvertently mislead Hon. Members, or one or
two Hon. Members, because of the commentsthat are made.
That is the case.

But my responsibility, | believe, Mr Speaker, isto deal
with the currency of the situation, and the current situation
is that, yes, | do have confidence in Mr Bell. | have said
this publicly and | will say it again, and on a daily basis |
work alongside Mr Bell for the good governance of this
Island and in the two years and the yearsthat | have worked

with him, Mr Speaker, | have not had cause for any
indication that things are not working in the interests of the
Isle of Man.

| would like to finish, if | can, Mr Speaker, by saying
that | fully respect the decision of the House. | did not agree
with it at the time, but the vote was taken aweek or so ago
and | respect that vote fully and the reality of the situation
isthat an amendment which talked of two weeks' suspension
for the Hon. Member for Ramsey was dismissed by this
House and, in my view, and | think the view of other
Members, thelesser penalty, asit were, of anote of censure
by this House was accepted and that has been guidance for
me as Chief Minister in my deliberations since then.

‘Notesfor Ministers and Ministerial Appointments
Subjection to Tynwald approval

3. The Hon. Member for Onchan (Mr Karran) to ask the
Chief Minister:

When a Chief Minister allows a Minister to flout the
‘Notes for Ministers' with impunity, is it not time to
subject all Ministerial appointments to Tynwald for
approval, and to subject ‘ Notesfor Ministers' themselves
to Tynwald approval and enforcement?

The Speaker: Question 3. | call on the Hon. Member
for Onchan, Mr Karran.

Mr Karran: | beg to ask the Question standing in my
name.

The Speaker: Hon. Member for Onchan, Mr Corkill,
the Chief Minister to reply.

TheChief Minister (Mr Corkill): Mr Speaker, | would
first liketo suggest or venture that possibly thisQuestionis
actually contrary to Standing Orders, in that it is a
hypothetical question which is offering an opinion and is
not seeking to obtain information on a matter of fact.
Therefore, when | read the Question, | was somewhat
surprised, Mr Speaker, to see it on the Question Paper and
that was my opinion. But, Mr Speaker, notwithstanding that
surprise, | certainly will endeavour to answer the Question
asbest | can.

The Hon. Member for Onchan is seeking to link what |
regard as a non-existent hypothetical situation with along-
held desire of his that ministerial appointments should be
subject to Tynwald approval. This is a matter which has
been debated several timeswithin Tynwald and is, | would
suggest, a matter for Tynwald itself to decide and not for
any individual.

| would point out, however, that each time it has been
debated Tynwald has rejected this motion and in my view
Tynwald has sensibly determined that, if the Chief Minister
is to be responsible for his Council of Ministers, he must
have the power to appoint them.

Turning to the document, ‘Notes for Ministers’, Mr
Speaker, thisisadocument which isreviewed on aregular
basis — aways after a general election and, if necessity or
changing circumstance dictate, as and when, between
elections. Thisdocument isnot aregulatory handbook; itis

Deception of Tynwald and Public — Council of Ministersaction
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simply an amalgam of information, guidance on practica
matters, such as seating arrangementsand so on and so forth.
So | do not seethat such adocument isreally of sufficiently
high level to be debated in Tynwald, neither do | consider
that much of the content of it lends itself to a need for
enforcement.

Mr Speaker, | hesitate to go further in response to the
Question but, if | were feeling brave, | might venture to
mention that perhaps what the Hon. Member for Onchan
should be seeking is a code of conduct for all Members.
But that, sir, | understand and fully appreciate is a matter
for the Keys Standards Committee to address, if they so
desire, and not for me as Chief Minister.

However, can | say, Mr Speaker, if it is deemed
appropriate for such a debate, | do have access to a first
draft of such a code as a starting point for Hon. Members
and | would be happy to provide this document for the House
to consider.

The Speaker: Before we proceed, Hon. Members, can
| just respond to the comments of the Chief Minister when
he introduced his answer.

Canl just clarify for the Chief Minister and for the House
that all Questionsthat are put to the Secretary for inclusion
on the House of Keys Order Paper are scrutinised by myself
and by the Secretary, with a view to seeing whether or not
they comply with Standing Orders, and they only appear
on the paper if they are not in total breach of Standing
Orders.

| would, of course, clarify that my leaning istending to
be towards Membersin terms of them being ableto ask the
Question. However, if there is a clear breach of Standing
Orders, then aQuestion would not appear on the Order Paper
and this Question was so scrutinised.

Hon. Member for Onchan, Mr Karran.

Mr Karran: Vainstyr L oayreyder, a supplementary.

Would the Ard-shirveishagh not agreethat, by failing to
enforcethe‘Notesfor Ministers’ when they had been clearly
breached, are you not telling the electorate that, yes, we
have rules for ministerial conduct but, no, they do not
actually apply to the Hon. Member for Onchan, the Chief
Minister, the Ard-shirveishagh, Mr Corkill, or any of his
Ministers?

The Speaker: Chief Minister to reply.

TheChief Minister: That isbut one part of the Question
that the Hon. Member has put down, of course, and | have
tried to explain the status of these* Notes of Ministers.” Yes,
they are important; the conduct of all Members of this
House, | believe, sir, isimportant and so, | would suggest,
as| have ventured, that, if we are seeking to firm up codes
of conduct in relation to Members, then that should be a
matter for all of usand not just Ministers.

The ‘Notes for Ministers' isfreely available for people
tolook at and scrutinise. Itisaguide. Itisauseful handbook,
as it were, but | think that the hon. questioner is trying to
givethe'Notesfor Ministers' ahigher statusthan, perhaps,
what the notes in there actually deserve. Maybe a code of
conduct for all Members would be something that would
be of agreater statusand, as | have said, if Hon. Members
areinterested inthisarea, thereisadraft floating around in
executive Government, which might be a starting point for

the Houseto consider, but | will leavethat to Hon. Members.
The Speaker: Hon. Member for Ayre, Mr Quine.

Mr Quine: Isit not amost inevitable, Chief Minister,
that, for so long as the present despotic system of the Chief
Minister appointing Ministers remains in being, the
executive will continue to control parliament, which isthe
factual situation here?

Secondly, ishisparticular posturein regard to this matter
not dictated by that fact and isthat not why heisinclined to
disregard parliamentary precedent and practice?

The Speaker: Chief Minister to reply.

TheChief Minister: Mr Speaker, | have been described
as alot of thingsin my time, but never a despot. But this
morning has changed that.

| understand what the Hon. Member issaying: inasmall
parliament where the executive has to be formed to cover
executive Government functions, there is this danger of
having a block of people who are all whipped into line and
we have this collective vote and parliament can go home.
That isthe fear, but can | say that the Council of Ministers
isaminority group within thetotal membership of Tynwald.
Hon. Members may well say, ‘Well, there is departmental
membership which goes along with that’ and, yes, that is
true, but | think that, if you look at the nature of votes that
have been carried out in the House, there are times,
particularly on sensitiveissues, where Ministersquite clearly
have a free vote — quite clearly, usually stated up front —
and individuals make decisionsin a parliamentary fashion.

It is a difficulty with the size of our parliament and
without the structure of party politics. We look to another
place, our adjacent islands across the water there, where
you can have landslide victoriesin atwo-party state system,
where, in fact, the Parliament does almost have to go home
because there is such a big majority.

It is never a perfect relationship whoever’s the system
is, Mr Speaker, and | understand what the Hon. Member
for Ayre, Mr Quine, is saying.

But can | also say that there are two other points that |
would just wish to raisein relation to the Hon. Member for
Ayre. Firstly, in choosing the ministerial line-up, | try
carefully, as previous Chief Ministers have, not to load one
House of Tynwald more than is perhaps healthy, which is
why it is always, | think, healthy for one, or maybe two,
Ministersto bein Legidative Council. Otherwise wewould
have 10 votes in this Hon. House and the block vote issue
would, perhaps, be more of an issue for people. So | would
ask Hon. Members just to think about that in terms of any
potential constitutional change that they may be considering,
and | think it is quite important that the balance is struck.

| understand what the Hon. Member is saying, Mr
Speaker, but | think it floats away from this issue.

The other issue about . . . Going back to the Question,
which is: should Ministers, appointed by myself — well,
appointed by His Excellency the Governor, on my
recommendation — be approved by Tynwald?

Well, | think the point isthat if you want to keep me on
the hook, Mr Speaker, then you leaveit theway itis. If you
want to give me, as Chief Minister, an opt-out, so that | can
blame Tynwald for certain appointments, then do the change.
Make sure that Tynwald approves Ministers and then | will
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have an easier life, Mr Speaker. Do Hon. Members really
want that?

Soitisfinding thebalanceand | believethatitisstill in
itsinfancy, this ministerial governmental system. It can be
fine tuned by constitutional change, but | think we need to
just be careful about picking and choosing the arguments.

The Speaker: Now, Hon. Members, | have allowed that
to drift alittle bit away from the main Question. | would
like Membersto concentrate their questions on the basis of
the main Question, which relates to *Notes for Ministers.’

Hon. Member for Douglas East, Mrs Cannell.

Mrs Cannell: Thank you, Mr Speaker.

| would ask the Hon. Chief Minister, what is the point
of having . . . Can he explain to us why there is a code of
conduct for Ministers which apparently appears to be
ignored, as and when desired? Why have acodein the first
place?lsit not to set the parameters of how aMinister should
behave and should perform their duties? So why ignore it
on this occasion?

Does he not agree with me that he has a discretion, as
Chief Minister, to come forward with his list of preferred
team for Council of Ministers and seek a vote, without
Tynwald having to direct him to do so? So why doesn’t he
use that discretion, bearing in mind that Tynwald has the
power to fire by votes of no confidence in Ministers, so
why should not Tynwald have the power to hire, aswell as
fire?

The Speaker: Chief Minister to reply.

The Chief Minister: | wish to reassure Hon. Members
that | have not put aside the ‘ Notesfor Ministers.” Thereis
a copy on my desk, which sits there all the time, which |
refer to on aregular basis when issues crop up within the
Council of Ministers’ deliberationsin respect of whether it
is Members' constituency issues, whether it is a matter of
conscience, all manner of issuesintermsof what isexpected
of Ministers, and | think that the ‘ Notesfor Ministers' does
actually give good guidance for us all.

On the second point, which | thought | had answered,
Mr Speaker, Tynwald hiring and firing Ministers, that is
fine. Certainly thefiring isan easy process, whether it be a
Minister or any Member of this Hon. House who has other
responsibilities on behalf of Tynwald. These issues are in
the parliamentary gift, absolutely, but | would say to Hon.
Membersthat, if you want to take away therole of the Chief
Minister interms of appointing, then you also give the Chief
Minister of the day awhole basketful of excusesthat could
be played in the other direction.

| not believe, with thistype of governmental system that
we have, without a party system, but trying to hold the
executive accountable, that Hon. Membersreally want that
to develop that way.

The Speaker: Hon. Member for Onchan, Mr Karran.

Mr Karran: Vainstyr Loayreyder, does the failure to
ask the Treasury Minister to resign not mark the end of the
road asfar as self-regulation of ministerial conduct?Would
the Ard-shirveishagh not agree that people will be saying
now that thereisaneed to placerulesfor ministerial conduct
on astatutory footing, if ministerial accountability isto mean

anything at all?

Would the Ard-shirveishagh also not agree that the
appointment of the hiring of Ministers in Tynwald is not
the issue that we are asking Questions about at this present
time? It isthe issue of your own guidelines.

And would he also not agree that when you take
Departments like the DHSS, he has 11 block votes in this
Hon. House before he even starts?

The Speaker: Chief Minister to reply.

The Chief Minister: It isdifficult at Question Time to
answer fully some of the pointsthat are raised, because, Mr
Speaker, we really have drifted away from the Question on
the Question Paper now.

The issue of block votes, whether it be executive
Government block votes or other groupings’ block votes, is
the very nature of politics. Let us not forget that we, as
Members, come together on certain issues because we agree
with those certain issues and we want to promote those
certain issues through the parliamentary structure.

So | really hopethat Hon. Memberswill bevery careful
intheway that they consider the balance between executive
Government and the parliament, because it is certainly an
interfacethat wein the Council of Ministerssensitively deal
with on a day by day and certainly on a Thursday by
Thursday basis. There are issues all the time in relation to
the parliament, which we have to deal with and | have, as
recently as yesterday, written to the Tynwald M anagement
Committee on a number of issues where we have potential
conflict, but it isinevitable that we have to seek to resolve
these things.

| cannot believethat | can actually add to the answers|
have made, Mr Speaker, already to previous
supplementaries. | just want to reaffirm to Hon. Members,
that | respected the decision that occurred aweek or so ago.
| noted very carefully that the House wished to censure Mr
Bell, the Member for Ramsey, that they did not wish to go
further than that and all my deliberations have been based
on that premise, Mr Speaker.

The Speaker: Hon. member for Peel, Mrs Hannan.

MrsHannan: Thank you, Vainstyr L oayreyder.

Could | ask the Chief Minister in relation to the question:
has he, as Chief Minister, allowed a Minister to flout the
‘Notesfor Ministers with impunity, because| feel that part
of the Question has not been responded to?

The Speaker: Chief Minister to reply.

The Chief Minister: My belief, Mr Speaker, is that |
have not allowed that to happen and | would be derelict in
my duty if | did alow it to happen.

If it has happened without my knowledge, then that
answer could mislead the House, but to my knowledge, Mr
Speaker, | have not allowed with impunity any Minister to
get away with that type of behaviour.

The Speaker: Hon. Member for Michael, Mr Cannan.
Mr Cannan: Does the Chief Minister not realise that

the continuation of this matter of ministerial integrity is
bringing into public disrepute not only the Isle of Man, but
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the office of both the Minister concerned and, indeed, the
Chief Minister?

Further, does the Chief Minister recall that at the time
of the Falklands War the then Foreign Secretary immediately
tendered his resignation as a matter of honour, right or
wrong, and perhaps in those days there was parliamentary
integrity?

The Speaker: Chief Minister to reply.

The Chief Minister: Certainly, it is fine for the Hon.
Member to quote such a seriousissue as the Falklands War
in promoting his opinion, and | think that is unfortunate.

| still believe that there is honour within the
parliamentary affairs of the Isle of Man. | think thereis a
great deal of honour within the Council of Ministers.

Asl havesaid, we are all Memberstogether and if there
is this concern about conduct of Members, whether
Ministers or not, | have, in a previous answer, suggested
how | might help the House address that issue, because |
believe that the conduct of Members is a wider issue than
what the Question is being targeted at.

HEALTH AND SOCIAL SECURITY

New Hospital car parking
Addressing shortage

4. The Hon Member for Douglas North (Mr Henderson) to
ask the Member for Health and Social Security:

(1) Can you explain why the Department did not fully
answer my October Tynwald Question as to when
adequate car parking will be provided at the new
Hospital, in the knowl edge that during weekdaysthe 711
spaces are all taken, and carsregularly have to park up
to the various stop signsin the main car park and in the
access roads to the parking bays; and

(2) can you state when this unacceptable situation isto
be addressed?

The Speaker: | call on the Hon. Member for Douglas
North, Mr Henderson.

Mr Henderson: Guramie eu, Vainstyr Loayreyder. Ta
mee shirrey kied yn eysht y chur tafo my ennym.

The Speaker: | call onthe Hon. Member for Glenfaba,
Mr Anderson, Member for the Department of Health and
Social Security, to reply.

The Member for Health and Social Security (Mr
Anderson): Mr Speaker, the Hon. Member’s previous
Question on this subject, asked in another place, was based
on his presumption that car parking space at the new hospital
is inadequate. The answer given reflected the need to
determine the actual situation.

| do accept there are occasions when patients, visitors
and staff experience some difficulty in finding a parking
space. Having said that, the hospital has been carrying out
random checks of parking availability and so far there have

been no occasions when all spaces have been taken up.
A Member: Rubbish.
Mr Houghton: Rubbish, absolute rubbish.

Mr Anderson: It is the case that, unsurprisingly, the
main car park areaisthe most heavily used. That being so,
it is the intention to introduce a system whereby visitors
aredirected to an overflow parking area, when the situation
is such as to make this necessary.

Asthe Hon. Member is aware, the car parking facility
at the new hospital is more than double that previously
available at Westmoreland Road. However, the Department
will continue to monitor the situation to determine whether
further action is required.

The Speaker: Hon. Member for Douglas North, Mr
Henderson.

Mr Henderson: Guramie eu, Vainstyr Loayreyder.

Would the Hon. Member with responsibility for Health
agree with me that | am not putting forward a perception,
but it is a fact of the matter (Mr Houghton: Hear, hear.)
that the car parking space at the new hospital, which his
Department pushed forward asone of themain selling points
for this £200 million venture, is actually not —

Mr Corkill: Point of order, Mr Speaker. Can | just say
that the Hon. Member isin risk of misleading the House by
quoting such afigure.

Several Members: Hear, hear.
The Speaker: Hon. Member for Douglas North.

Mr Henderson: Gura mie eu, Vainstyr Loayreyder.
Would he not agree with me that all the car-parking spaces
at the new hospital are regularly taken up and, in fact, |
have had to witness that myself on many occasionsanditis
therefore not a perception, but afact, sir?

The Speaker: Hon. Member for Glenfaba, Mr
Anderson, to reply.

Mr Anderson: Yes, thank you, Mr Speaker.

There s little doubt that car parking availability at the
new hospital is a cause for concern, but, as | have already
stated, the number of spaces available are double that that
was available at the old hospital —

Mr Houghton: Of course, because peoplewere parking
round the streets.

Mr Anderson: Yes, that is the case, there were people
using the main road for parking on as well, so, maybe,
therefore we should not be surprised when we see car
parking in extreme situations taking place on the road
leading to the car parks.

But, as| stated inthe original answer, Mr Speaker, there
are very few occasions when you cannot find a car park
and it isthe intention, as | said earlier, of the Department,
to point peoplein the direction of these overflow car parks,
namely the A and E car park and the Newlands car park and
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the information the hospital has given is that, on random
checks, there are always at least one or two spacesavailable.

| think it has to be borne in mind that there is a high
turnover of carsusing the car park and one does not haveto
wait very longinasituationin any car park to find somebody
leaving and to get into that car parking space.

| am aware that, on certain mornings when there are
certain clinics on, the car-parking spaces are fully utilised.
However, with waiting, as | say, for somebody to leave,
you do not haveto wait very long before acar parking space
becomes available.

But it is the intention of the Department to make sure
that the signposted areas to the overflow parking is put in
place in such circumstances.

The Speaker: Hon. Member for Onchan, Mr Karran.

Mr Karran: Vainstyr Loayreyder, would the Oltey son
Slaynt, the Member for Health, agree that maybe a package
of measures is needed?

Would he also not agree that one of the problemsisthe
part that isbeing used for Park and Rideto get into Douglas?
Would he consider trying to have ago at the unaccountable
management and the fact that he is only in charge when it
suits the Minister and the management in the DHSS, (Mr
Houghton: Exactly.) like the problems that we had? Will
he try and institute the proposal that | put up for the old
hospital and that iswhen people get their appointment, they
get aparking permit with it, which would not cost much in
administration? That way you could have disc parking up
there and you could make sure that there is some way of
making sure that these people, who have the stress of being
ill, do not have the stress of having (Mr Houghton: Hear,
hear.) to try and walk for miles, trying to get a car parking
space.

Will he try and get through to his boss that this issue
should be addressed? 1t would be simpleto do and thiswould
be one way of helping to ease the problem that is there, no
matter how much heistrying to look the other way.

Mr Hender son: Hear, hear.

The Speaker: Hon. Member, for Glenfaba, Mr
Anderson to reply.

Mr Anderson: Yes, thank you, Mr Speaker.

Thereare severa issuesraised there by the Hon. Member
for Onchan. Firstly, the allegation that some people areusing
the hospital car park for parking and riding. The Department
is investigating these allegations. We are very well aware
that one or two people have made these allegations that
people were parking in the hospital car park and then
utilising asecondary lift, if youlike, into town. Thisisbeing
investigated. So far evidence has not been found of this,
but it is being investigated.

As far as the parking permits that the Hon. Member
raised, thisisthefirst time | have heard of this—

Mr Karran: Well, we tried.

Mr Anderson: —idea. Inthe UK it isfair to say that the
majority of UK Trust Hospitals actually charge patients or
visitors for using their car parks and this is an income
generation idea. Maybe the Hon. Member thinksthat might
be an idea—

Mr Karran: No, | do not.

Mr Anderson: —and in relation to a quick fix, thereis
not aquick fix to thissituation. Extracar parkswould require
planning permission. There was very strict guidance put
into the conditions when the hospital was alowed to be
built there.

It would also raise the problem of where that funding
comes from. We have, as every Department has, a three
year business plan. We have nothing in our three year
business plan to fund any extra car parking space, so,
therefore, we have to make the most of the car parking
spaces that we have, and, as | suggested earlier, we will
continue to monitor the situation and to utilise the car
parking we have at the new hospital most fully.

The Speaker: Hon. member for Douglas East, Mrs
Cannell.

Mrs Cannell: Thank you, Mr Speaker.

Can | ask the Hon. Member with responsibility in this
area: has he any idea of what proportion of those cars that
are parked there for long periods of time belong to staff
that work in the hospital ? Has he any idea of the proportion
of the utilisation on staff reasons?

Further, can he advise on the overflow area, which he
alluded to in response to the first question, where people
may be directed to, how many extra spaces that would
provide, because my understanding is that is only a very
small area, in fact, if my understanding is correct, does he
agree with me that it is next to the Diabetic Centre, where
thereisavery small and limited area?

Further, would he also agree with me that, at
Westmoreland Road, apart from patients having to utilise
the best part of my constituency to park within the streets
there, we also enjoyed avery good and improved bus service
there for Westmoreland Road?

Further, rather than just try to defend his Minister and
the Department, who is not answerable in this place, would
he please give usan assurance that he will takethis seriously
and look at and consider all the string of measuresthat have
been proposed to him thismorning in order to better improve
the service for patients, for users of the hospital and for
staff, so that we will not be facing the same questionsto the
Hon. Member in 12 months’ time, when the population will
increase and car ownership will exceed today’s level ?

The Speaker: Hon. Member for Glenfaba, to reply.

Mr Anderson: Yes, thank you, Mr Speaker.

The staff car parking does exist at the rear of the hospital,
but it is not big enough to accommodate all the staff, so
thereis an element of staff car-parking taking place within
the main car park and part of the solution to this problemis
to make sure that as many of the staff as possible utilise the
staff car park when they can.

However, thereare 711 car-parking spaces at the hospital
and, when it was designed, the formula used was one taken
from UK NHS Trust, which said that 711 spaces would be
adequate.

Can | just raise the points that disabled car parking has
been increased since the hospital opened and now there does
not seem to be a problem with the disabled car-parking
spaces. In fact, quite a bit of the time in the main car park
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there are disabled spaces available when most of the car
park is full and, maybe, we should look at readjusting that
ratio, but wedo think it isimportant that disabled car parking
is given priority.

The Hon. Member mentioned improving the bus service
and the Hon. Minister for Transport has agreed to look into
increasing and looking to enhance that service in response
to the Hon. Members for Rushen in another place recently,
so that is being looked at. (A Member: Hear, hear.)

However, the situation isbeing monitored, as| have said
and the Department will seek to find the best solution within
the resources it has.

Mrs Cannell: Overflow area.

Mr Anderson: As| stated earlier, we have nothing in
our three-year business plan. We have to try and make the
most of what we have got and it might be a case of tryingto
educate people to use their car-parking habits in a better

way.

The Speaker: Hon. Member for Douglas North, Mr
Henderson.

Mr Henderson: Guramie eu, Vainstyr Loayreyder.

| am pleased that the Hon. Member for Health has
surrendered to my concerns and that his Department is
looking into things, but will he not agree that, for people
waiting to park in the cluttered car park, 711 spaces or not,
itisregularly full? Carsareregularly up to the halt signsin
the accessto the parking baysand it isnot amatter of waiting
afew minutes, it is a matter of maybe waiting for half an
hour?

Would he further concur with me that much of thisis
due to clinic times and out-patient appointments all being
at the same time?

A further supplementary, Vainstyr Loayreyder: would
he not agree with me that using the Newlands car par is
totally impractical, say, for an elderly coupletrying to make
their way to an out-patient appointment, because it is quite
along distance to walk from the Newlands car park over to
the new hospital ?

TheSpeaker: Hon. member for Glenfaba, Mr Anderson,
to reply.

Mr Anderson: Thank you, Mr Speaker, starting with
the last point first. Yes, | do think it is inappropriate that
elderly people should be using the Newland's car parking
spaces and then walking to the main entrance of the new
hospital. | would hope that such people would have car
parking priority, as they would have disabled stickers.

But | would encourage members of the public to,
actually, when they know they are going to need to bethere,
especialy in the mornings for clinic appointments, to get
therein good time or to utilise public transport, which isto
everybody’s benefit. (A Member: Hear, hear.)

Can | just finally say to the Hon. Member that we have
taken note of people's concerns. | have been up there and
seen the car park extremely busy aswell and we arelooking
at waysin which we can reduce the number of peoplethere
at any onetime and clinics are onething that we arelooking
at.

The Speaker: Hon. Member for Douglas North, Mr
Houghton.

Mr Houghton: Thank you, Mr Speaker.

Has this matter really been contributed to by the fact
that there was no proper survey with the staff using the
hospital and the fact that they were unaware of the number
of staff who required to use their own vehicles for parking
all thetime?Also, isit not afurther fact that, because of the
serious issues regarding the drainage there, that alot of the
staff car parking has been dug up in order to put a proper
drainage system in there that was seriously lacking? Is that
not asecond pointer for the reason why there has been such
severe inconvenience for the public up there, sir?

The Speaker: Hon. Member for Glenfaba, Mr
Anderson, to reply.

Mr Anderson: Thank you, Mr Speaker.

No, | do not believe that the digging of the drains has
impacted on the car-parking spaces at all. However, | do
believe that there was a survey done on the way people
would utilise the hospital, as far as staff is concerned, and
an indication was then made to the management on how
they would travel to the hospital.

| would point out there is staff transport available to
staff coming from Douglas and this is being utilised by a
small number of people, but, maybe, it needs highlighting
that it is available and maybe that would free up extra car-
parking spaces.

The Speaker: Hon. Member for Douglas South, Mr
Duggan.

Mr Duggan: Thank you, Mr Speaker, | would just like
to ask the Member in charge, could the car park not be
extended, because thereis plenty of land up there? | would
like to also confirm, Mr Speaker, | have had complaints
even from the clergy about why they cannot park their
vehicles.

TheSpeaker: Hon. member for Glenfaba, Mr Anderson.

Mr Ander son: Yes, thank you, Mr Speaker. The option
to create additional parking always exists, but, as | said
earlier, thereisafinancial and environmental cost, and also
it would be subject to planning approval . So anything would
have to be quite along way down the linein regard to both
those issues.

The Speaker: A final supplementary on this question.
Hon. Member for Onchan, Mr Karran.

Mr Karran: Vainstyr Loayreyder, isthe Member aware
that there was a problem with people parking all day at the
old hospital, as far as the issue of parking is concerned,
where there was a lot less of a problem with parking then
than there is now?

Would he not agree that, if there is a problem as far as
parking and riding into Douglas, that one of the waysisto
extend the disc-zoning to around the hospital and to bringing
inwhat we wanted to bring in many years ago, where, when
a patient’s appointment came out, their appointment had a
parking permit for the day of the appointment in order to
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make sure that that was the only way of doing it, as far as
making sure there was adequate parking there?

Will the Member look at the issues that were proposed
several years ago for the old hospital that were not able to
be addressed because the management was out of control
and did not have to listen to Crookall House?

The Speaker: Hon. Members, that question has been
asked before. It has been answered before by the Hon.
Member for Glenfaba.

REMEMBRANCE DAY SILENT TRIBUTE

The Speaker: Hon. Members, may | inviteyou to stand
for two minutes, please.

Members stood in silence.

The Speaker: Thank you, Hon. Members.

HEALTH AND SOCIAL SECURITY

Twilight Nursing Services
Cut in resources

5. The Hon Member for Onchan (Mr Karran) to ask the
Member for Health and Social Security:

Can you assure this Hon. House that resources are not
being cut for twilight nursing services by your
Department?

The Speaker: | call on the Hon. Member for Onchan,
Mr Karran.

Mr Karran: | beg to ask the Question standing in my
name.

The Speaker: The Hon. Member for Health and Social
Security, Hon. Member for Glenfaba, Mr Anderson, to reply.

The Member for Health and Social Security (Mr
Anderson): Thank you, Mr Speaker.

| can confirm that resources provided for the twilight
nursing services are not being cut. However, it is the case
that the number of staff availablefor the service hasreduced
significantly over recent years, duelargely to the unsociable
hours aspect of the work.

In addition, the type of support provided is of a non-
nursing nature to the extent that new clients are referred to
the Social Services Home Care Services. At present, the
twilight service, which in the past has cared for up to 25
patients, is currently looking after five patients only. The
District Nursing Service will continue to honour its
commitment to these individuals, although recent staff
resignations might require the service to be contracted out
for the purpose.

The Speaker: Hon. Member for Onchan, Mr Karran.

Mr Karran: Vainstyr Loayreyder, would the Oltey son

Slaynt, the Member for Health, not agree that the issue as
far as getting people to actually work in this serviceis not
because people do not want to; it islittle facts like if they
have no insurance cover, they have no sick pay cover, they
have no pension entitlements, they have no holiday pay for
people who work in this most important service, to a very
vulnerable section of the community?

Asafurther supplementary, would the Member not agree
that, at the present time, there seemsto beto an awful lot of
vulnerable people out there — a cutback as far as, not just
this service, but also Home Care Service? What are you
going to do to advertise the rights of individuals, as far as
having this service provided for them, instead of this
situation where it seemsto be going into ‘it is not what you
know, it is who you know,” when you can get the services
for these vulnerable people in our society?

The Speaker: Hon. Member for Glenfabato reply.

Mr Anderson: Yes, thank you, Mr Speaker.

| do not believe that the conditions are al the reasons
why people are not continuing to work for this service; |
think it is because there are greater opportunities and there
are very unsociable hours to this element of working and
people have opted to go where they can work longer hours,
and these hoursarerather restricted, and they cannot actually
work more than maybe two or three hours in one go.
Thereforethey are only working ahandful of hoursaweek,
whereas they could work in a more sociable job, doing the
same sort of work, and they would get significantly more
money. Therefore, it is becoming an unsociable job to do
because of the hours.

There are not any cutbacks, in the respect that people
will always be looked after. Access to care services is
provided.

The Hon. Member makes mention of making thisknown
to people. | am sure that, if anybody has problems with
looking for Home Care Services, they can approach the
Department and they will be redirected to the appropriate
section. In the future this is likely to be more a Social
Services delivered service than the Health Service
Department.

The Speaker: Hon. Member for Onchan, Mr Karran.

Mr Karran: Vainstyr Loayreyder, would the Member
not agree that the issue of the fact that these people who do
thisimportant work, having no sick pay, no pension rights,
no holiday pay and no insurance cover for industrial
accidents, would deter as many people as anything else?
And would he also not agree that that issue should be
resolved?Will he force his Minister to address the issue, as
he would not do it when | was a Member for Health?

And would the Member also not agree that, whilst heis
right that the money is available as far as this work is
concerned, it is at the very times when a certain section of
the community, with kids, who want to be earning some
extramoney — maybe with the likes of mortgages going up
—that they have got that opportunity because their partners
are at home to look after the children? Will he review the
pay structure as far as these individuals are concerned to
give them the cover, and also will he have an advertising
campaign so that people who need this service aretold about
the fact that there is such a service, in order to put very
profoundly disabled peopleto bed, wheretheir partnersare
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too old or too sick to be able to do this duty?

The Speaker: Hon. Member for Glenfaba, Mr
Anderson, to reply.

Mr Anderson: Yes, thank you, Mr Speaker.

The service that has been provided has been provided
since something like 1990 and the number of people
accessing this service has significantly reduced. Most of
thisis now going over to the Home Care System in Social
Services and that would seem to be the way to redirect
people for the future. However, as | have said, there are
still five people accessing this service and, although we have
problemsin recruiting people to care for those people, it is
fair to say that we are looking at ways of getting around
that.

Coming back to the Hon. Member’s points about
increasing their rate of pay and their working conditions
and various elementsthat the Member mentioned, | am sure
that most people would agree that anybody working a
handful of hours aweek is not going to receive those sort
of conditions; it does not happen in the real world. What
we are looking to do, if we cannot provide this service
ourselves, is either to contract it out in the short term, and,
inthelonger term, these sorts of patientswill betransferred
over to the responsibility of Social Services and the Home
Care System.

Mr Karran: Vainstyr Loayreyder, a further
supplementary.

The Speaker: Hon. Member for Onchan —and before |
invite the Hon. Member, can | encourage the Hon. Member
to ask questions and not continually use the questions to
make statements. Hon. Member for Onchan.

Mr Karran: Vainstyr Loayreyder, in reply to the
previous question to this Hon. House, but the Oltey son
Slaynt, the Member for Health, he said that they could not
expect the cover of sick pay and other thingsto beincluded.
Would the Member go back and check up that part-time
staff are covered for the likes of sick pay, insurance cover
and holiday pay by many firmswho do three or four hours?

Thisis an excuse for not addressing the issue, because
the issue of numbers in the number count as far as the
employment of members of staff; nothing to do with what
would happen outside. It is purely not to have them as
confirmed permanent members of staff.

The Speaker: Hon. Member for Glenfabato reply.

Mr Anderson: | do readlise that there is the head-count
issue here.

Mr Karran: Yes, and that's the reason.

Mr Anderson: However, | do also redlisethat wearein
the real world and we must use the funds that we have
appropriately.

| have said to the Hon. Member before, we are looking
at a short-term solution which seeks to possibly use an
outside contractor to look after thesefolk and, in thelonger
term, to transfer the responsibility for the people looking
after this service to Social Services.

Standing Order 43 suspended
to continue Question Time

The Speaker: Now, Hon. Members, under our Standing
Orders — and | have allowed extra time due to the
Remembrance — we now complete our Standing Ordersin
terms of Questions.

Hon. Member for Middle, Mr Quayle.

Mr Quayle: Mr Speaker, may | suggest, as there are
only two Questions remaining, under the appropriate
Standing Order, that we suspend Standing Orders in order
to allow for these two to be answered, sir. They are brief.

Mr Houghton: | beg to second, sir.
Mr Henderson: | beg to second.

The Speaker: Hon. Members, the motion before the
Houseisthat the appropriate Standing Order be suspended,
which is Standing Order 43. All those in favour say aye;
againgt, no. The ayes have it. The ayes haveit.

TRANSPORT

Dropped Kerbsfor Disabled Drivers
Department’s policy

6. The Hon Member for Middle (Mr Quayle) to ask the
Minister for Transport:

Wi you outline your Department’s policy concerning
provision of ‘ dropped kerbs', in respect of existing roads,
and new developments, to aid disabled drivers?

The Speaker: Therefore we continue to complete our
Questions for Oral Answer; | move on to Question 6 and |
call on the Hon. Member for Middle, Mr Quayle.

Mr Quayle: Thank you, Mr Speaker. | beg leave to ask
the Question standing in my name.

The Speaker: | call on the Hon. Member for Douglas
West, Mr Shimmin, Minister for Transport, to reply.

The Minister for Transport (Mr Shimmin): Thank
you, Mr Speaker. It is my intention that the Department’s
2004 Business Plan will include the objectivethat the street
environment will beimproved for disabled personsand state
that we will complete consultations on access requirements
with disabled persons groups by June 2004, and that areas
requiring improvements will be identified and a costed
schedule of works drawn up for implementation beginning
in that year.

TheHighwaysDivisionis presently in consultation with
the Disability Access Officer from the Manx Foundation
for the Physically Disabled regarding the provision of
dropped kerbs. The Disability Officer is looking into
disabled routes around all the towns and villages on the
Island and heiscurrently carrying out asurvey in Peel. The
routes he identifies will be used by the Department to plan
and programme future works.

Twilight Nursing Services — Cut in esources
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Itiscurrent departmental practicetoinstall new dropped
kerbs at junctions on both sides of a road when footpaths
arebeing resurfaced or reconstructed. When the Department
receivesrequestsfor specific sitesor routesto have dropped
kerbs installed, these requests are usually accommodated.

Two examples of such extra work being carried out in
recent times by the Department are 13 sets of dropped kerbs
installed on VictoriaRoad, Douglas, and a series of dropped
kerbs installed in Port Erin to facilitate access to the
shopping centre.

Furthermore, a new Road Agreement Scheme was
introduced by the Department on 1st December 2002. Under
the provisions of this scheme, new developments must
provide dropped kerb crossings at al road junctions. The
Department has procedures in place to ensure that
devel opers comply with these requirements.

Thank you, Mr Speaker.

The Speaker: Hon. Member for Middle, Mr Quayle.

Mr Quayle: Thank you, Mr Speaker.

In thanking the Minister for that reply, could | ask him
if he has, in fact, any person or persons that are given
responsibility within his Department to assessthe problems,
asthey currently exist in each region of the Island, so that
the appropriate works can be arranged and undertaken,
allowing for the fact that he is having this business plan
next year, which will take some considerable time?

The Speaker: Hon. Member for DouglasWest, Minister
of Transport to reply.

The Minister: | apologise, Mr Speaker. | missed the
first part of the Question, but | hope | will pick it up. If | do
not answer all the questions, | apologise.

We do have inspectorsin all of the regions around the
Island. They are tasked with looking at areaswherethereis
aneed toimprovethe circumstancesfor the pedestrian areas.
The inspectors go round looking for faults in pavements,
but they also look for the access paths that would be
improved in the future.

We have alimited budget. However, we are putting this
as a high priority and | am delighted that the Department
has made this explicit commitment to increase the amount
of disabled accesswhich was started, | believe, inyour time,
Mr Speaker, or maybe your predecessor, and we are now
formalising that. But we have more work to do throughout
thestreets of the Island to try and make more disabled access
available.

The Speaker: Hon. Member for Ramsey, Mrs Craine.

Mrs Craine: Thank you, Mr Speaker.

May | ask the Minister if the Department actually seeks
the professional advice of the Disabled Access Officer in
providing these dropped kerbs, because it does seem,
certainly in Ramsey, there have been such facilities
provided, which are inaccessible to wheelchairs.

The Speaker: Minister to reply.
The Minister: | am grateful to the Hon. Member for

drawing those to my attention. | have personally met with
the Disability Access Officer whilst formulating the way

forward. It would concern me if our best efforts of
attempting to make an improvement has actually not been
realised.

Thereisanissue at times, whereinconsiderate motorists
still park blocking disabled accessroutes. That isan ongoing
problem for disabled persons and the Department, but
certainly we have inspectors out there. If they are not
conforming to good practice or are inaccessible, | would
like to know about those, so they can be rectified, sir.

The Speaker: Hon. Member for Middle, Mr Quayle.

Mr Quayle: Thank you, Mr Speaker.

Could | ask the Minister what funds are available for
provision of the dropped kerbs? Are they sufficient and is
the matter given appropriate priority?

And, furthermore, is sufficient co-ordination and liaison
taking place, for example, between his Department and
various contractors or authorities around the I sland to ensure
dropped kerbs are provided when, for example, repairs or
worksare being undertaken? To give an examplefrom Little
Switzerland, towards Groudle, an area was done there for
some considerable time and no dropped kerbs were put in
at all.

The Speaker: Minister of Transport to reply.

The Minister: Mr Speaker, | am delighted to be in
charge of a Department which is putting higher up the
agenda than ever before the installation of the disabled
accesses for members of the public.

Each dropped kerb costs approximately £1,200; that is
£2,400 for either side of a road. This year we will be
allocating a specific amount of money for that and hope to
grow that year on year. However, | cannot give the Hon.
Member that figure today.

| have met with the Hon. Member’s constituent, who
has been in regular discussion with the Department, and he
makes some very strong points to which | am very
sympathetic.

TheHon. Member asks about working with other utilities
and contractors. Thisis an area we are tentatively looking
at. However, there will be considerable cost problems and
what | do not wishto doisstart introducing more bureaucrats
going around with clipboards, rather than actually getting
these things done.

Soitistrying to get the balance of utilising what moneys
are made availableto usin order to try and deal with all the
responsibilities of the highways, of which this is an
important aspect. However, all Hon. Memberswould realise
there are many aspects, not least those which may cause
trip hazardsfor other members of the public, which we have
to try and deal with.

HOME AFFAIRS
Appointment of Chief Fire Officer from off-1sland

7. The Hon. Member for Douglas North (Mr Houghton) to
ask the Minister for Home Affairs:

Why did your Department appoint a person fromoutside
the Island as Chief Fire Officer when a Manx applicant
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held a higher rank than the successful candidate?

The Speaker: Question 7 and | call onthe Hon. Member
for Douglas North, Mr Houghton.

Mr Houghton: Thank you, Mr Speaker. | beg leave to
ask the Question standing in my name, sir.

The Speaker: | call on the Hon. Member for Douglas
East, Mr Braidwood, Minister for Home Affairs.

The Minister for Home Affairs (Mr Braidwood):
Thank you, Mr Speaker.

The current rank of the officer isrelevant in setting the
criteriafor the application process, asis probably the case
with most posts advertised across Government. Whilst it
does demonstrate the attributes someone has attained in
order to achieve a specific rank in the Fire Service, it is but
one of the criteria taken into consideration.

The panel looked to assess a level of experience, the
breadth and depth of knowledge and strategic awareness of
the candidate, in order that he be able to fulfil the role of
Chief Fire Officer.

All candidates were given the same opportunity to
demonstrate their knowledge and skills and all were tested
fairly and openly throughout the process, with the most
appropriate candidate, inthe view of the panel, being offered
the post.

The process, in my view, was fair, rigorous and non-
discriminatory. It created alevel playing-field, against which
all candidates were assessed.

The preferred candidate selected for the post of Chief
Fire Officer has extensive experience, which was evidenced
throughout the application and sel ection process and which
placed him ahead of the other candidates, including thelsle
of Man candidate.

The gentleman concerned has held senior posts in a
variety of disciplines within the Fire Service, as well as
undertaking external development work and courses.
Additionally, coming from a bigger service in the United
Kingdom, currently of over 600 staff, he has extensive
responsibilities within his current role which can only add
valueto the Isle of Man service.

| should add that the interview panel were unanimous
intheir decision to offer the post to the off-1sland candidate.
Whilst at alower rank than the current Deputy Chief Fire
Officer, the successful candidate has the maturity, intellect
and experience to develop innovative solutions, whilst
keeping arational perspective.

It is the Department’s public duty to seek to appoint
candidates who appear to be the most appropriate for the
position. The position has been offered to an off-Island
candidate, but thiswill, of course, be subject to work permit
application.

The Department has received confirmation from the
candidate that he wishes to accept the post and the
Department will be submitting an application for a work
permit in due course.

The Speaker: Hon. Member for Douglas North, Mr
Houghton.

Mr Houghton: Thank you, Mr Speaker.
Notwithstanding the Minister’sanswer thismorning, he

will inevitably know that the Isle of Man Fire and Rescue
Service are already an extremely well content, well
organised and professional service, headed up by Mr
Christian currently, with his deputy, Mr Draper, in charge
when Mr Christian is away. Mr Draper’s abilities—

The Speaker: Hon. Member, please, | had to advise
you at the last sitting of the House not to make statements.
Now, Hon. Member, if you continueto doiit, | will not allow
you to continue with statements. Please ask a question.

Mr Houghton: Thank you, Mr Speaker. Does the
Minster not agree with me that the proven abilities of the
Deputy Chief Fire Officer are there for al to see, and why
did he not take that into account when assessing those
candidates, sir?

The Speaker: Minister to reply.

The Minister: Mr Speaker, | have the highest regard
for the Deputy Chief Fire Officer.

Mr Houghton: Not quite enough.

The Minister: As| said, al the short-listed candidates
were assessed against acertain criteria. Those criteriawere
strategic awareness, experience with the management of
change, operational incident command experience, to
demonstrate |eadership skills, well devel oped interpersonal
and people skills, self-motivation, flexible, and ability to
adapt to change et cetera.

It was, in the view of the interview panel, which
consisted of members of the Department: Mr Cannan, Mr
Gill, myself and aso an independent adviser from Her
Majesty’s inspectorate of Scotland for the Fire and Rescue
Service, that the most appropriate candidate was one from
off-lsland and that is what has happened, subject to work
permit, Mr Speaker.

The Speaker: Hon. Member for Middle, Mr Quayle.

Mr Quayle: Thank you, Mr Speaker.

It has been very helpful, | think, having this Question
put on the paper today. Could | ask the Minister if he can
confirm: will he be replying in writing to my letter to him
of, perhaps, amost a month ago on this very subject? It is
something that concerned me and | am disappointed not to
have had areply —

Mr Houghton: Hear, hear.

Mr Quayle: Although he has verbally said | will be
getting one, can he please confirm that | will, in fact, get a
reply to aletter that he has had within the last three or four
weeks concerning thisvery matter that ison the Order Paper
for us today?

The Speaker: Minister to reply.

The Minister: Yes, Mr Speaker.

The Speaker: Hon. Member for Douglas East, Mrs
Cannell.

Mrs Cannell: Thank you, Mr Speaker. Can the Hon.
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Minister explain what contingency his Department has,
should the work permit application fail?

And further, will he be reliant upon the current Deputy
to hold the fort, (Mr Houghton: Hear, hear.) once the
current Chief hasretired, (Several Members: Hear, hear.)
and for what length of timewould he expect that to continue?

And has his Department learnt nothing (Mr Houghton:
Hear, hear.) when such a situation arose with respect to the
Director of Education some time ago?

And further, ishe not aware and should he not be aware,
that the policy and the rules of the Work Permit Committee
arethat if alocal personissuitably qualified and able to do
the job then the preference should go towards appointing
that person asopposed to an off-1dand candidate, who would
require a work permit. Has he learnt nothing and what is
his contingency?

Mr Houghton: Hear, hear.
The Speaker: Minister for Home Affairsto reply.

TheMinister: Mr Speaker, | am not going to pre-empt
the decision of the Work Permit Committee. Of course, the
interview panel knew that, if we appointed an off-1sland
candidate, we would have to submit a work permit
application.

Precedent has already been set on, asthe Hon. Member
for East Douglas has already stated, the Director of
Education. Weknow it happened at onetimefor the position
of the Chief Fire Officer —

Mr Houghton and Another Member: That’sright.

TheMinister: | am also well aware of the work permit
regulations and, in actual fact, the Chief Fire Officer is
continuing in place until hisreplacement has been appointed.

The Speaker: Hon. Member for Douglas North, Mr
Houghton. Hon. Member for Douglas North, Mr Henderson,
then.

Mr Henderson: Gura mie eu, Vainstyr Loayreyder.
Could the Shirveishagh answer methis question: how come
the Department or theinterview panel turned down our own
local Deputy Chief Fire Officer and yet they still seefit to
have him run the Isle of Man Fire Service now? Could he
answer that dilemma? If he is not good enough for the job,
how is he good enough to be Deputy?

The Speaker: Minister to reply.

The Minister: Mr Speaker, | have aready said | had
the highest regard for the Deputy Chief Fire Officer. It was
the unanimous decision of the interview panel to appoint
an off-1dland candidate and that is still subject to work permit
application.

Mr Speaker: Hon. Member for Rushen, Mr Gawne.

Mr Gawne: Guramie eu, Vainstyr Loayreyder.

Bearing in mind the police services' recent comments
about the suitability of Manx workers and this particular
incident, could the Minster confirm or deny that his
Department has a policy of discrimination against Manx
workers?

Mr Houghton and Another Member: Hear, hear.
The Speaker: Minister for Home Affairsto reply.

The Minister: Mr Speaker, my Department does not
discriminate against anybody, wetake everybody on alevel
playing-field and thisis what happened in this case.

The Speaker: Hon. Member for Douglas East, Mrs
Cannell.

Mrs Cannell: Thank you, Mr Speaker.

The Minister, when responding to one of the questions,
gave an explanation as to the current preferred appointee
having alot of experience, having attended alot of courses.
If that isthe case, how comethe Hon. Minister, in accepting
that, and, bearing in mind he may or may not be appointed,
subject to work permit rules, how can he expect the rest of
theforceto gain the essential necessary experience required
from leading fromthetop, if heispre-empting or preventing
them from ever going up the ladder?

Mr Hender son, Mr Houghton and Another Member:
Hear, hear.

MrsCannell: And furthermore, by appointing or going
for a preferred candidate with all this raft of experience,
although qualificationislacking, does his Department have
some kind of hidden agenda here? Should hisfirst priority
not be—bearing in mind that these officers put their lives at
risk to saveus (M r Houghton: Hear, hear.) —keeping them
happy and content (A Member: Hear, hear.) rather than
causing strife, which his Department currently is?

The Speaker: Minister to Home Affairs to reply.

The Minister: Mr Speaker, al officers in the Isle of
Man Fire and Rescue Service are given the opportunity to
go on divisional command courses. The Hon. Member for
East Douglas mentioned lack of qualifications for the
preferred candidate —

Mrs Cannell: Heisthree ranks below.

TheMinister: Rank isnot relevant when we arelooking
to appointing somebody.

Mr Houghton: Rank is experience.

The Minister: Can | just say that the person who has
been appointed, subject to work permit, isalready accepted
on the Brigade Command Course in the UK.

In actual fact, all Chief Fire Officers in the United
Kingdom have to be appointed after they have completed
the brigade command course. This gentleman is one of 30,
out of 150 applicants to the Brigade Command Course. He
also hasto have references from his Chief Fire Officer, that
he is capable of doing the Brigade Command Course; to
achieve the position on the Brigade Command Course, he
hasto go through three days of interviews and assessments.

So, when we are talking of lack of qualification, | do
not know where the Member for East Douglas is coming
from.
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Mr Cretney: East Douglas. (Laughter)

Mr Houghton: Same place asyou. (Interjection by Mrs
Cannell)

The Minister: Secondly, at the present time, it isnot a
reguirement for the Chief Fire Officer in the Isle of Man to
go on aBrigade Command Course, but times are changing,
we are moving ahead. We might have to send our officers
on the Brigade Command Course in the future.

We want somebody to develop and motivate the Fire
and Rescue Service in the Isle of Man and we fedl that the
candidate who isbeing appointed, subject to awork permit,
is a suitable man.

The Speaker: Hon. Member for Douglas North, Mr
Houghton.

Mr Houghton: Thank you, Mr Speaker.

Is the Minister aware there is a shed-load of written
objections on their way to the Work Permit Committee and,
in order to avoid further embarrassment to him and his
Department, may | ask him again to review his decision?

The Speaker: Minister of Home Affairs to reply.

The Minister: No, Mr Speaker, | will not review the
decision of the interview panel and the Department, and |
do not think thisistheright forum to pre-empt any decision
of the Work Permit Committee.

Mr Corkill: Hear, hear.

The Speaker: Hon. Member for Michael, Mr Cannan.
(Interjection by Mr Houghton)

Mr Cannan: Will the Minister kindly explain to those
Members who query this appointment that it is the duty of
the Department to appoint the best man for the job on merit
— alternatively, not to advertise the job and just appoint on
length of service, which could lead to very serious
shortcomings?

And will he further confirm that if that is the policy of
Government, that all deputies are automatically to be
appointed chiefs, then it follows that every deputy
headteacher will become a headteacher, every deputy
everywhere will become the head, regardless of merit and
regardless of ability, and is that what the Isle of Man
Government want?

Mr Houghton: And that is what happened in the
Constabulary.

The Speaker: Minister of Home Affairs to reply.

The Minister: Mr Speaker, | can concur with some of
the sentiments expressed by the Hon. Member for Michael.
| believe — my own personal view and it was that of the
panel —that you cannot just appoint deputies; every person
has to be assessed to see if they are suitable for the top
position and thisis what happened in this case.

The Speaker: Final supplementary; | turn to the Hon.
Member for Malew and Santon, Capt. Douglas.

Capt. Douglas: Thank you, Mr Speaker. Is it a fact,
Minister, that it never has been arequirement for the I sle of
Man Fire Brigade to send their officers on a Brigade
Command Course? And if thisis so, will he take steps to
ensure that, in future, thiswill be rectified?

Mr Houghton: Hear, hear.
The Speaker: Minister for Home Affairsto reply.

The Minister: Mr Speaker, | think | already answered
that question in previous supplementaries.

The Speaker: Hon. Members, that concludes Questions
for Oral Answer.

We have three Questions for Written Answer which will
be circulated to Hon. Members.

Questions for Written Answer

HEALTH AND SOCIAL SECURITY

New Hospital drainage deficiencies
Responsibilitiesand costs

1. The Hon Member for Douglas North (Mr Houghton) to
ask the Member for Health and Social Security:

(2) Whoisresponsiblefor the deficienciesin the drainage
system at the new hospital;

(2) how much will it cost to remedy the drainage system;
(3) who failed to supervise thiswork during construction;
and

(4) who is responsible for meeting the remedial costs?

Answer: (1) Defects have been found primarily in the
drainage systems installed by Crowe EPH Ltd (WP
A2222/2223: Ground Floor Slab & Drains — Zones 2 & 3)
and JCK Ltd (WP A9011: Perimeter Collector Drainage)

Whilst there may be evidence to suggest that certain
defects are contributable directly to the work undertaken
by these work package contractors, it needsto be recognised
that other defects such as broken pipes may have been
occasioned by other work package contractors undertaking
subsequent works — eg. External landscaping works.

A full assessment regarding responsibility for these
defects has yet to be made.

(2) Whilst defects which were perceived to threaten the
safe operational use of the hospital have been rectified, less
critical defects remain to be addressed. These form a part
of the Defects List which has now been prepared following
the expiry of the Defects Liability Period. Only when this
work has been completed will it be possible to identify the
final costs of remedying the drainage system.

(3) Supervision responsibilities in respect of the
construction works lie with two parties — (a) the Works
Package Contractor and (b) the Management Contractor.

(& In the Terms and Conditions of the Works Contract
which exists between the Management Contractor (Bovis
Lend lease) and the Work Package Contractor certain
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obligations are placed on the work package contractor
whereupon heiscalled upon to warrant to BovisLend Lease
that the Works Contract Works shall be

carried out in a good and workmanlike manner and in accordance
with good building practice and that all Materials used in the Works
Contract Works shall be of good quality and free of defects .

and

in the performance of its duties hereunder including the preparation

of any Works Contractors Design, the Works Contractor shall exercise
the skill and care and diligence reasonably to be expected of a Works
Contractor suitably qualified and experienced in undertaking such
duties in connection with projects of a scale and character similar to
the Projects.

(b) Clause 1.5.5 of the Management Contract which
exists between the Department and the Management
Contractor (Bovis Lend Lease) requires the Management
Contractor, during the progress of the Project, to:-

provide continual supervision of the Project and perform and provide
everything necessary for the organisation and management of the
Contract.

Any proven failure to supervise the works during
construction will therefore be attributable to one or both of
these parties.

(4) Costs of remedying defective contract worksarelaid
against defaulting work package contractors and are not an
additional cost to the Client.

HOME AFFAIRS

Dogsat Large
Prosecutionsfor Allowing

2. The Hon Member for Douglas North (Mr Houghton) to
ask the Minister for Home Affairs:

(1) How many people have been prosecuted for allowing
their dog to be at large this year; and
(2) how does this compare to the previous year?

Answer: From 1st January 2003 to date, six people have
been prosecuted for allowing their dog to be at large.
There is currently one case pending.

Thiscomparesto atotal of three people being prosecuted
in 2002.

LOCAL GOVERNMENT AND THE
ENVIRONMENT

‘M oder nising the Planning System’
Enforcement of planning policy

3. The Hon. Member for Rushen (Mr Gawne) to ask the
Member for Local Government and the Environment:

In August 2002, the Department of Local Government
and the Environment produced a consultation document

entitled * Modernising the Planning Systen’. Paragraph
10.2 stated that:

‘Enforcement is a key element in providing a credible
approach to the application of planning policy. The
integrity of the process is damaged when people act
outside the systemand proceed with devel opment rather
than first obtaining planning permission.’

With thisin mind can you tell the House —

(2) how many —

(a) Enforcement Notices have been issued;

(b) Stop Notices have been served; and

(c) High Court injunctions have been sought by your
Department in relation to planning since August 2000;
(2) how many site inspections have been undertaken by
Planning and Building Control Officersto the Heritage
Homes development at Truggan Road, Port Erin since
the devel opment work commenced; and

(3) how many failures to comply with planning
regulations have been identified at Heritage Homes and
other major development sites since October 20027?

Answer: (1) (a)The Department does not issue
Enforcement Notices as such. There is a provision to do
this under Part 4 of the Town and Country Planning Act
1999 which has yet to be brought into operation, but
which, subject to Tynwald approval of various Orders and
Regulations, should be in operation by the early part of
2004. At the moment, breaches of planning control are
referred by the Department to the Attorney General for
consideration of legal proceedings under section 8A of the
Town and Country Planning Act 1934.

In the period to which the Hon. Member refers,
seventeen cases were referred to the Attorney General. Of
these, nine have resulted in court judgements to date.

Generally, prosecution is and should be, alast resort in
terms of seeking compliance with any legislation. The
Department’s policy in respect of securing compliancewith
planning legislation follows this principle. Where breaches
of planning control areidentified, itisusual for the devel oper
to be given an opportunity to regularise the development
by submission of an appropriate planning application. The
Courts expect procedures to have been exhausted before
matters are brought before them.

Directly comparable figures to the dates in the Hon.
Member’s question are not available. However, intheyears
1999-2001, atotal of 736 complaints were received which
resulted in 286 planning applications being submitted.
Comparable figuresfor 2002 were 294 complaintsand 114
applications, and to datein 2003, 378 complaints have been
received resulting in 147 applications.

Many initial complaints are resolved without recourse
to any action either because what is complained about does
not require planning permission or because the alleged
breach ceases or is remedied and no further action is
required.

(1) (b) Since August 2000, nine Stop Notices have been
served.

(1) (c) At present, there is no specific facility in law for
the Department to apply to the High Court for aninjunction.
Consequently, no such injunctions have been sought.
However, thereissuch aprovisionin section 37 of the 1999
Act, and this facility should therefore be available to the
Department once the remainder of the Act has been brought
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into operation early in 2004.

(2) Planning and Building Control Officers have
inspected building works at Truggan Road, Port Erin on
approximately sixty occasions. Most of these inspections
have related to the Building Regulations.

(3) Thisinformation cannot be supplied at present asno
central record is kept of this aspect. However, new
enforcement procedures introduced earlier this year will
enable this information to be collated in future.

Orders of the Day

Tribunals Bill
Second Reading approved

The Speaker: Hon. Members, we now move ontoitem
4 onthe Order Paper, ‘Billsfor Second Reading’, and | call
on the Hon. Member for Douglas North, Mr Houghton, the
Tribunals Bill.

Mr Houghton: Thank you, Mr Speaker.

The purpose of the Tribunals Bill 2003 isto ensure that
Manx tribunals are constituted in compliance with the
European Convention on Human Rights.

Article6 of the Convention givesall individualstheright
toafair tria, and | quote as follows:

in the determination of his civil rights and obligations or of any criminal

charge against him, everyone is entitled to a fair and public hearing
within a reasonable time by an independent and impartial tribunal
established by law. Judgement shall be pronounced publicly but the
press and public may be excluded from all or part of the trial in the
interests of morals, public order or national security in a democratic
society, where the interests of juveniles or the protection of the private
life of the party so require, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity would
prejudice the interests of justice.

Therefore, any proceedings before acourt or tribunal in
which the civil rights and obligations of a person are an
issue, must fulfil two conditions. If the European Union
Convention on Human Rights is to be complied with, the
first condition is that the court or tribunal must be
independent and impartial and the second isthat, asagenera
rule, the hearing and judgement must bein public and within
areasonable time.

Once the Human Rights Act 2001 is brought into force,
if these conditions are not fulfilled, the proceedings may be
held to be unlawful under section 6 of the Act. Thereare 19
administrative tribunals established under Manx law which
have been identified as being within the ambit of Article 6.

An administrative tribunal is one which hears appeals
from decisions taken by Government Departments, or
Statutory Boards, or bodies relating to members of the
public. These tribunals are listed in schedule 2 to the Bill.

In order to be regarded as sufficiently independent and
impartial, a tribunal must be independent of the executive
of the parties in dispute and of the legislature. However,
thisisnot the case with Manx tribunal's, either becausetheir
members are appointed by the Department against whom
the appeal is made, or because they are appointed by the

Council of Ministers, the Chief Minister or the Governor in
Council.

In exploring possible solutions to this situation,
consideration was given to vesting the appointment powers
in the Lieutenant Governor, who, as arepresentative of the
Crown, would be considered as more independent than a
Department, or the Council of Ministers. However, thiswas
eventually dismissed as being aretrograde step in terms of
constitutional development.

In drawing up the legislation, reference has been made
to the report of Sir Andrew Leggatt in March 2001, of the
Review of Tribunals under the United Kingdom to ensure
that users would have confidence in the independent and
effectiveness of the tribunal system.

The central recommendation of the Leggatt Report is
that responsibility for administration and funding of
tribunals, in many cases presently in the hands of the
Department whose decisions the tribunals review, should
be centralised under the Lord Chancellor, who should also
be responsible for all appointments to tribunals.

Because the position in the Island, with regard to the
administration and funding of tribunals, is very similar to
that in the United Kingdom, the Council of Ministersagree
that acentralised tribunal system should be established here.
Appointments to tribunals would be made by an
appointment commission, consisting of five members,
appointed by the Council of Ministers. The appointments
of members to the commission would be approved by
Tynwald. No Member of Tynwald should be a member of
the commission. The appointment should be for afixed term
of five years.

In addition to the tribunal being appointed by an
independent body, its members must also be independent
of the legislature and the executive; thus Members of
Tynwald, serving civil servants and other servants of a
Department or Statutory Board are debarred from being
members of certain tribunals.

Members of tribunals must also have security of tenure
during their period of office, to ensure that they are not
similarly removed or sidelined. The Bill, therefore, provides
that tribunal members are to be appointed for a minimum
period of threeyears, in order to ensuretheir independence;
this is acceptable, in Convention terms, for unpaid
appointees to administrative tribunals.

Some tribunals are at variance with Article 6 of the
Convention, sincetheir proceedings arerequired to be held
in private, or there is an option for the proceedings to be
private. The Convention provides that the proceedings of a
tribunal are to be in public, unless the tribunal, in its
discretion, decides to hold them in private. Any such
discretion must be exercised in compatibility with the
Convention.

The Convention also requires that there isaright to a
hearing within a reasonable period of time. The principle
hereisthat it isimportant to render justice with the minimum
of delay, so that its effectiveness and credulity are not
jeopardised. Thisisan issue which will be addressed in the
subordinate legislation, which will be made under thisBill.

It is recognised that adequate training is necessary to
ensurethat tribunals exercisetheir discretion during periods,
in a manner compliant with Article 6 of the Convention,
and that situations giving rise to concerns regarding
impartiality can be avoided.

Also the chairman of thetribunal must be an experienced
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legal practitioner of at least seven years standing. To effect
this, the Bill also enables the Treasury to pay for training
for tribunal members, including attendance allowances.

In addition to thisprimary legidlation, it will be necessary
for the various Departments concerned to bring forward
amendments to subordinate legislation in due course.

Mr Speaker, | beg to move the second reading of this
Bill, sir.

The Speaker: Hon. Member for Onchan, Mr Corkill.
Mr Corkill: | beg to second, sir, and reserve my remarks.

The Speaker: Hon. Member for Douglas North, Mr
Henderson.

Mr Henderson: Guramie eu, Vainstyr Loayreyder.

This Bill is being advanced this morning in support of
the Human Rights Bill and, specifically, Article 6, and my
hon. colleague from his notes, presumably prepped up from
the Attorney-General’s Chambers, is pointing us to - and
no disrespect to my hon. colleague - but the legal adviceis
pointing Hon. Members to the fact that there is a grave
problem herewith Article 6, and that certain measures have
to betaken in order to remedy this perceived contravention
of the Article 6.

However, having examined the situation myself and in
consultation with other folk who are legaly qualified, it
transpires that the intention of this Bill may be alittle too
much for what isactually required to meet the pointswithin
Article 6 of the Human Rights Bill.

One of the main issues or main thingsthat this Bill will
do, if it is passed, is remove all Government employees
who currently sit on 18 of the 19 tribunals, as mentioned in
the opening speech. These are volunteers, who go onto such
committees, or who are put forward by organisations such
astheldeof Man TradesUnion Council and do not represent
union input as such; they are there representing all
employees of the Isle of Man when they are a delegate on
such atribunal.

These people have worked hundreds and hundreds of
voluntary hoursin pursuit of their duties, which they have
tried to carry out in the utmost professional manner and
they have done so for many, many years and, up until now,
there certainly has not been a problem with conflict of
interests. | think it isfair to say wherethere has been conflict
of interest at certain times in the past; a member has
withdrawn himself or herself from such atribunal.

| see this as a sledgehammer to crack a nut, and the
other side of the coin is, if we follow this principle to its
logical conclusion, then it should apply to many employers
and employeesin the private sector, too. For example, why
should the owner of abusiness with atrading contract with
a Government Department be eligible to sit on a tribunal
that should hear a case about a Government employee or
about a competitor. (Mrs Hannan: Hear, hear.) Thus,
according to the Bill’s reasoning in clauses 3(3) and 4(3),
virtually everyone in the private sector ought to be
disqualified as well.

Surely, thetrue remedy liesin provisions being enacted
to prevent a conflict of interest from arising in a particular
case - and that isthe point - rather than awide ranging ban
that is precisely what is being recommended at the minute.

| have to say that my concerns here will be addressed

shortly, because | intend to do either of two things: one, to
move some amendments at the clauses stage of this Bill to
address my concerns; or make amove to have the Bill sent
to committee, which may be the right direction, at the end
of the clauses stage, because there are too many unanswered
guestions here and thereistoo many unresolved issueswith
thisBill, just producing the blanket ban that it is proposing
to do now.

Itis certainly going to cause an awful lot of disquietin
staff side organisations of the Isle of Man, who have
diligently offered up members to sit as delegates on these
tribunals year in and year out, and, as| have said, they are
not there representing their own organi sations, they arethere
as employee delegates, as neutrals, or as a balance to an
employer delegate —

Mr Corkill: Individuals.

Mr Henderson: - and it has worked very well.

The other thing for Hon. Members to recognise is that
there seems to be a sense of urgency progressed with this
Bill and | can say to Hon. Members that that realy is not
the case and should not be seen as a sense of urgency,
because one thing that has come to light is the fact that
there is no UK precedent set currently that has generated
this Bill here.

Thesituation inthe UK currently, asfar as| understand
it, is that the tribunals over there run similar to ours and
thereisno blanket ban on Government employees attending
these important settings and venues. There is no case
currently in UK law that | am aware of that said otherwise,
or indicated a contravention to Article 6. That is very
important to remember, Hon. Members, and | think, really,
we need to address the concerns here.

Far be it from trying to hype up some trouble; what |
am trying to do is point out some problems with the Bill,
some technical issues that will have a great social impact
on the fabric of working tribunals at the minute, and those
points need to be addressed in more detail, whether by way
of amendment or by way of committee, | am uncertain yet.

| will listen to the debate with interest, | will listen to
the Chief Minister’s possibleinput into the debate, which |
feel could beforthcoming, and that will direct measto which
way | should go in the future.

Vainstyr Loayreyder. Guramie eu.

The Speaker: Hon. Member for Onchan, Mr Corkill.

Mr Corkill: Thank you, Mr Speaker.

Can | say at the outset that | take on board fully the
concerns that the Hon. Member for Douglas North, Mr
Henderson, has voiced in this area.

We are - certainly | am - very aware of certain
representations that have been out there in the community,
particularly from the Government employee side of things,
in relation to how this legislation can be framed.

| just want to put one thing quite clear: there is no
absolute urgency or rush to get thislegislation on the statute
book, other than the need to comply with Article 6 of the
Convention on Human Rights, but, as Hon. Members will
be aware, | have, unfortunately, had to write to Hon.
Members in recent days to say that the Government
timetable of being ableto sign off the A ppointed Day Order
on the Human Rights Legislation in this current year will
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by necessity have to be delayed, hopefully only for a short
period of time.

Thislegislation isbut one of the hurdlesthat we haveto
knock down out of the way in order to get to that point
where we can sign off the Appointed Day Order, soitisin
the timetable from that point of view, but not in terms of
actual content of the written green Bill.

Certainly, when this Bill first surfaced, | was very
pleased that the Hon. Member for Douglas North, Mr
Houghton, so readily accepted to take this Bill for
Government, because, as | put it to him, it was a non-
contentious Bill, that just merely put us in line with the
Human Rights Legislation, so | apologise to the Hon.
Member, Mr Houghton, for that, because it was only after
he agreed to take the Bill that some of these issues started
to surface.

Indeed, | had a meeting in my office, between the
Attorney General, the legal draftsman, Mr Gumbley, and
Mr Moffatt, on behalf of the Trades Council, in relation to
the issue that the Hon. Member for Douglas North, Mr
Henderson, has now raised.

| am sure that we, in this House, are all aware of the
great public service that many peoplein the Isle of Man in
order to make Government systems work,

(MrsCraine: Hear, hear.) and | take my hat off to the
many, many people who do that, because it is for the good
of the lsland and for the good of the structure of our way of
life.

The problem we have, as a small Island and a small
jurisdiction, is we do not really have enough people to go
round to do all the separation and to do all the duties that
are expected by things such as the Convention of Human
Rights. That is causing a problem in this particular area,
becausetheAttorney General and thelegal draftsman’svery
firm advice, which | have tested on four or five occasions
and queried very deeply, keeps coming back to methat, in
fact, in order to comply with Article 6, then Government
employees, whether itisabusdriver or acivil servant, right
across Government, need to be separated from thistribunal
process.

Now that is a painful thing, as a community, for us to
accept and so the reason the Hon. Member may think there
is some urgency in terms of this Bill is that | have been
quite keen to make sure it gets to the floor of this House,
for the principles that are included in this second reading.

Now having got it to the floor of this House — and |
have had alot of dialogue with the Hon. Member, the mover,
Mr Houghton, in relation to this — there is absolutely no
great haste now to rush through the readings of this Bill,
and | hope that, if we do get the second reading approved
today, that that will allow the Government and the mover
of the Bill to actually sit down with the people who have
expressed a deep interest in thisissue in relation to public
service employees (Interjection by Mr Henderson) to look
at what amendments may be suitable and may work, and,
during that time, still stick to the road of having to comply
with the Convention.

My concern on the international front is that, if we do
something which suits our own local circumstances —

Mr Henderson: The UK are not doing it.

Mr Corkill: —and the Hon. Member saysthe UK isnot

doing it and thereis an issue there, because Government is
so much larger there, than here —

Mr Henderson: That's not Human Rights, though.
The Speaker: Hon. Member, please!

Mr Corkill: —then the issue really is how do we deal
with our own circumstances and yet still comply?

And we all know that, when external bodies of an
international flavour, come along and inspect us as to
whether we are a modern and up-and-coming jurisdiction,
they tend to have atick-box mentality and there are certain
issues to do with tribunals here in the Isle of Man, where
they will not at the moment be able to put atick in that box
and so we are quite keen that, before we get to that position,
we deal with the issue properly.

So | am still hopeful that there is some sort of
compromise amendment which allows us to comply and
yet deals with this public service ethos, which | would be
thevery last person who would wish to driveinto theground.
After al, out of the best part of nearly 40,000 employees
on the Island, probably 9,000 or 10,000 of those actually
work for Government in one way or the other and | have
raised thisissuewith the Attorney General’s Chambersand,
notwithstanding those concerns, they have repeatedly come
back to me and said that it is their legal opinion that to get
compliance with Article 6, thisis what has to be done.

That debateisnot finished by any meansand so | would
wish to give a guarantee to the Hon. Member and to other
Hon. Memberswho have an interest in thisimportant issue
that we would probably be best served by having a period
of consultation with this Bill, looking at what amendments
surface, so that when we do come back to thisHon. House,
wedo, infact, haveall the potential amendments circul ated
well in advance, so that people can take advice well in
advance before we get to the clauses stage debate.

And can | go one step further and say that, if at that
point, with those amendments clearly in front of us, we are
still struggling to cometo termswith this, if acommittee of
this House was formed to take the issue to the next step,
that would probably be of great help, inaway. But | really
think that is a decision, as the Hon. Member has said, that
we could, perhaps, consider at the clauses stage.

| would ask Hon. Membersto support the broad principle
which is within this Bill at this stage, and, hopefully, that
the assurances | have given will enable a debate to occur.

The Bill did go out for consultation in the normal way,
but we all know that some Bills go through quite easily in
that way and some come back recycled and we have to go
through the consultation process again. We do not have a
problem with that and, in fact, the very fact that we have
delayed the deadline on signing of the Human Rights
Appointed Day Order does give us alittle bit of breathing
space, anyway. It was our timetable, it is Government policy,
which has been public, to have that Human Rights Act in
force by the end of this year, and so, when we come to
parliamentary scrutiny of the Annual Report next July, that
will bean areawhere Government will be seen to havefailed
in its target and | thought it was a duty to inform Hon.
Members in advance of that.

We are nearly there and this is a difficult issue. | just
want to reiterate that people, who, of their own time and
own volition, do work on tribunals to help society on the

Tribunals Bill — Second Reading appeved



106 K121

HOUSE OF KEY S, TUESDAY, 11th NOVEMBER 2003

Orders of the Day

Isle of Man, are very much appreciated and | can well
understand public sector employees being concerned that
they are arbitrarily, perhaps, being ruled out of a situation.
That is far from the case, but we do have to comply with
thisArticle eventually and it may bethat further legal advice
is still required to see how much further we haveto go in
that respect. If that islegal advice parallel to the advice that
| received, whichisavailableto meas Chief Minister, from
the Attorney General’s Chambers, well, so beit.

So | hope those assurances will help Hon. Members
support this Bill.

The Speaker: Hon. Member for Peel, Mrs Hannan.

MrsHannan: Thank you, Vainstyr Loayreyder.

| am grateful to the Chief Minister for his clarification
regarding this legislation. | do think this is extremely
important legislation. | do think the Human Rights
legidlation wasintroduced without much thought about what
would happen and thisis part of that consideration.

| think it does not matter what tribunal it is, if someone
can go to acourt of law and say they have not had a proper
hearing because the tribunal that heard them was not
impartial, fair and independent, then | think there would be
an added responsibility on usaslawmakersto question what
Government had been doing, not considering theissues that
are before usin thislegislation.

| think it has been known to us for a long time that
tribunals and courts of law should be independent, separate
fromthelegidative side of parliament and, therefore, | think
it isimportant to respect thislegislation that has been drawn
up in respect of Article 6 of the Convention.

| feel it isimportant that we should recognise that it is
not just the tribunals that, maybe, we should be looking at
inthefuture, that are not necessarily seen to beindependent,
and that there are other tribunals and other hearings and
other appeal bodies that will also need consideration and
separation. One that comes to mind that is not in this
legislation, but | think, maybe, in time the Government will
look at it, and that is the position of the Attorney General,
who sits on the Legislative Council, who is also the
prosecutor, you might say, and, therefore, thereis, | would
have thought, a suggestion there that maybe that positionis
not actually independent of thelegislature and thejudiciary.

There are a number of areas; | do not think it is just
Government employees and, maybe, it could be seen that
the Government employeesthat we actually use now, could,
in actual fact, be used on a different tribunal which would
then be seen to beimpartial and separate from because they
are looking at a different issue which does not, maybe,
encroach on their actual responsibilities at that particular
time.

So, | think there are a number of issues which can be
looked at and can be addressed, but | think there are other
issues that will come out of Article 6 and the right to be
heard by somebody, a body who is independent, separate
and the like.

Inrelation to the schedules, could | just refer the mover
to—if | canfindit, | think it is Schedule 1 —resignation, et
cetera, of amember —and we have to remember that we are
not going to have that many people who are going to be
thisindependent — but on 2(a) it says, re resignation of the
member:

that the Council of Ministers is satisfied that a member of the
Commission (a) has been absent from meetings of the Commission
for a period longer than 12 consecutive months without the leave of
the Commission.

Why wait 12 months?1 would havethought, if somebody
isill, if somebody isabsent for whatever reason, they would,
infact, givetheir resignation if they were not going to attend
for 12 months, or if it was going to be for 12 months for a
good reason, that it would have been with the leave of the
Commission, so that the Commission would actually know
why that person was not attending for 12 months.

If it waswithout leave of the Commission, | would have
suggested three or six months. There is a relationship to
thisin local authorities and | think in our Standing Orders
as well. So whether that comes under the Article 6 of the
European Convention on Human Rights, | do not know,
but I would have thought, if somebody has not appeared,
not made known to the Commission or the Council of
Ministers why they are not attending for 12 consecutive
months, that there is something obviously very wrong there
and | would have thought that that should be less than 12
months.

But | do think this legidlation is something which is
necessary to comply with Human Rights legislation and |
think, while the Chief Minister saysit is not urgent to get it
through, if it relates to the date when the legislation is
brought into action with an Appointed Day Order, then | do
think that it should be progressed, not necessarily asquickly
as straight through, but | think that there should be some
clarification of theissues and, maybe, aswas mentioned at
the last sitting, an explanatory meeting for Members,
because of the concerns that have been expressed should
be held before the next meeting.

Thank you, Vainstyr Loayreyder.

The Speaker: Hon. Member for Douglas West, Mr
Downie.

Mr Downie: Thank you, Mr Speaker.

| am brought to my feet, really, following the remarks
that were made by the Hon. Member for North Douglas,
Mr Henderson, and |, too, asaMember who hasaninterface
with the trade union movement on the Isle of Man, would
liketo put on record my appreciation for the work that they
have done and continue to do regarding tribunals and
tribunal membership. Itisavery valuablerole and | do not
think it is any secret that, when this Bill was being worked
up, | did express my concern about the input that these
people had, the amount of expertise that they built up over
the years and how sad it would be if we lost their advice
and assistance in providing this very valuable service to
thelsle of Man.

However, | have argued the case on a number of
occasions with the Attorney General and other people and,
as | see it now, we have to comply with Article 6 of the
Convention on Human Rights.

Thesituationinthe United Kingdom isdlightly different.
| am advised that it isonly employees of the UK Department
of Trade and Industry who are excluded from tribunal's, and
the reason for that is that they generally service the regime
inthe United Kingdom and they provide secretarial services,
et cetera, so they would have a knowledge of what was
going on.
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The Hon. Member for Peel made reference to other
hearings, other appeal bodies. | would say to Hon. Members
inthisHouse, if you think what we are doing now is maybe
alittle bit draconian, you have seen nothing yet: Article 6,
in my opinion, is quite clear. It will bring an end to the
Petition of Grievance. In my opinion, there is no way this
House can sit in judgement on decisionsthat we have made
in the past on behalf of those that we represent. | think that
issue, although it is yet to be determined . . .

| am pleased to advise Hon. Membersthat we have made
some progressrecently on the situation regarding the setting-
up of an independent ombudsman, and | am hopeful that in
the next few weeks a paper will go to the Council of
Ministersfor consideration, and, in the new year, this matter
can come, hopefully, before the Branches.

So, with that, Mr Speaker, | would finally like to
reinforce my thoughts on the excellent work that is carried
out by the trade union movement and the Government
employeesinthelsleof Manand | would just ask Members
to think, if we divorce ourselves from this obvious level of
enthusiasm and expertise, we are going to have a difficult
timeto fill these important positions, so | think we have to
have confidence of that as the Bill progresses. Thank you.

The Speaker: Hon. Member for Onchan, Mr Karran.

Mr Karran: Vainstyr Loayreyder, there are a coupl e of
points that | would like to raise as far as this Bill is
concerned.

| think the previous speaker has raised a point, but |
think the problem we have is, when wetalk about petitions
of grievance in this Hon. House and in another place, is
with the separation of function between executive and
parliament. We have battled for years with the likes of the
Public Accounts Committee, where we had the absurdity
of ex-Chief Ministers and Treasury Members on the Public
Accounts Committee. It is aimost wanting them to be
poacher and gamekeeper, and that is something that we will
have to recognise as far as our structure within this House,
and | think regarding the point that the Hon. Member brings
up: if we do not address that issue, then there is legitimate
claim for conflict of interest, asfar as many of these issues
are concerned.

| find it very concerning, one of the things the Ard-
shirveishagh . . . isthe fact that they have been wanting to
move amendments since August, | believe, intheir Council
of Ministers' minutes, as far as this piece of legidation is
concerned. It is very concerning that we have not got it
herein front of ustoday, and, allowing for the fact that the
way we are structured, if those amendments could have been
up before ustoday, then people have the opportunity to move
amendments to them, because, under our present structure,
the problem will be, at the next sitting, you will have to
suspend Standing Orders in order to move an amendment
if you were not happy with the Council of Ministers
proposed amendment. That would be near onimpossiblein
this Hon. House, allowing for the number of Ministersand
the number of Members of the Department that it would
affect. There is virtually no chance to suspend Standing
Orders, unless you have the sanction of the Council of
Ministers to do so.

So it isahit disappointing that we could not have seen
any proposals as far as amendments to this Bill before us,
before debating it, and that is why | would support the

Member for Doolish Twoaie, Douglas North, on the issue
of acommittee.

| think that the executive needs to consider that point if
it really wants to play and support an active and pro-active
parliament in thisHon. House, that these amendments, when
they are coming to the Council of Ministers, if they are
given in areasonable time —

The Speaker: Hon. Member, could | just ask you to
takeyour seat. Can | just say, al you have got beforeyouis
aBill - nothing else. Whether or not any amendments come
forward, we will find out in due course. The procedure
before the House is quite straightforward and | would ask
you to keep to the issue before us, which is actually the
Bill.

The Chief Minister has made clear in his contribution,
and Members have to just take what has been said, so |
would just ask the Member —

Mr Corkill: Could | just make a point of information,
Mr Speaker.

The Speaker: Yes, Chief Minister.

Mr Corkill: Just briefly, on a point of information, Mr
Speaker, the amendmentsthe Hon. Member refersto, which
were in the Council of Ministers minutes, are technical
issuesthat | believe are coming from the Treasury and they
will come forward in the normal way.

The Speaker: And the Members of this Hon. House
will have every opportunity to debate those amendments
and either support them or not. And, to be quite honest, and
the Hon. Member for Onchan knowsonly too well, the Hon.
Member, Mr Karran, if Memberswish to bring amendments,
the provisionisthere, regardless of whether or not somebody
else will bring amendments forward, and | would just ask
the Hon. Member to concentrate on the Bill. | accept the
point heis making that there may be amendments, but there
again, Hon. Member, there may not be.

Hon. Member for Onchan, Mr Karran.

Mr Karran: Point of order, Vainstyr Loayreyder. He
hasalready said that therewill be amendments. But the point
was being able to put amendments to those amendments, if
they could have been here —

The Speaker: Hon. Member, the positionisquiteclear:
you cannot put amendments to amendments. If you wish to
put amendments, that will beamatter for you. If not, | would
suggest, maybe, you wish to talk to the Chief Minister,
outside thisHon. House, to seewhat heisdoing, and if you
do not agree, or he will not tell you, then you have the
provision to bring amendments. The procedureis quite clear,
Hon. Member.

Hon. Member for Onchan.

Mr Karran: Yes, itis, Vainstyr Loayreyder, and we will
beg to differ.

But the point is that the other thing that concerned me
from the issue as far as the Ard-shirveishagh's input was
concerned, was the issue as far as, ‘not enough suitable
people’ on the Island for this sort of carry on —
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Mr Corkill: | did not say that. Mr Speaker, | do object
to that comment. | said that the relative numbers of people
made it difficult for the number of jobs that are available
for people to do. | did not talk about suitability. | know
what the Hon. Member istrying to paint, that | am against
the working person and the Government employees of this
Island, and | abject to that imputation.

The Speaker: Hon. Members, could | ask the Hon.
Member for Onchan, Mr Karran, to concentrate on the Bill
before us, please.

Mr Karran: Vainstyr Loayreyder, | am happy to accept
the clarification, as far as the Member’s concern. | was not
trying to do that. What | was on about wastheissue of there
not being enough people, or whichever way you want to
put it, that iswhat the Ard-shirveishagh . . . Of course, heis
right, if we have the worthy list. We have the worthy list;
we want to broaden the worthy list out.

| know, asthe Member for Health, | wastold who | was
supposed to have, from that, for the different committees
of the worthy list. The point is we have a wealth of
knowledge in this Island, (A Member: Hear, hear.) which
isnot tapped at the present time, and | would just think that
the Council of Ministers need to try and get away from this
idea that, just because they do not personally know them,
there are people out there with awealth of knowledgewhich
could be tapped. At the end of the day, we are the people
who have the mandate and we make the decisions, but there
is alot of people out there, and | just hope that the Hon.
Member takes that on board.

The other issue that | would just like to raise was the
issue from the Member for Peel, which was a valid point,
about the issue of 12 months without turning up to regular
meetings, and | think that she hasavery valid point; it does
seem a bit ridiculous, asfar asthat is concerned. But | also
feel that, maybe, if it goes to a committee, there might be
reasons for a defence for an individual, as far as why they
cannot turn up on those specific dates when that tribunal
was on, and if they can prove some sort of engineering, so
that itisvery difficult for that individual to be ableto attend
that meeting, then that should be a reasonable defence.

MrsHannan: Read Schedule 1.

The Speaker: The Hon. Member for Douglas North,
Mr Houghton, to reply to the debate.

Mr Houghton: Thank you, Mr Speaker.

To summarise this whole situation: Article 6 has to be
complied with. It is as simple as that.

Now, in complying with Article 6, we must look at
whatever alternative amendment that my Hon. Colleague
has already put forward, as far as the spirit of that
amendment, in detail, so that we can put the appropriate
technical legislation through this Hon. House when we get
to clauses stage. But it must be transparent and there must
be no conflict of interest.

| am concerned about many scenarios, whereby there
can be other issues on the Isle of Man which have aconflict
of interest, which indeed itself would go against Article 6,
so it has got to be looked at, and | am quite willing to look
with the Chief Minister at any amendments that could be
looked at before it comes before this Hon. House, before it

can be properly explainedto all Membersin the proper form.
That iswhat | believe: in good legislation, we arelegislating
for the future and we must take everything seriously.

To that end, | am quite willing to put the clauses stage
of the Bill on hold until we can achieve that. | have never
got a problem with that and | support everything the Chief
Minister has said in that area.

My Hon. Colleague for North Douglas made a number
of points which, of course, | think | have summarised to a
great deal there, which have clearly been answered by a
supportive Chief Minister on this point, and to which | am
quite willing to attend — well obviously, | need to attend —
such future meetings with my hon. colleague and anybody
else who has a concern.

| would say that that would possibly be better done that
way than sending the Bill at clauses stage to acommittee of
this House. But if that is the case, well then so be it, but if
wewant to go about itinarationa way | would quite support
that.

But, because we have not got any — because thisis the
second reading stage — amendments in front of us at this
time, there is no point in me discussing or explaining
anything to do with any amendments at this stage, until we
see them, and | do support my Hon. Colleague in working
up an appropriate amendment that is to the satisfaction of
all, hopefully, which would come through the House
comfortably after it has been carefully researched and
scrutinised, in order for good legislation to go through the
Keys.

TheHon. Member for Peel, Mrs Hannan, brought about
agood point and asked for clarification on Schedule 1.2(a)
about something that could go on for 12 months. My only
explanation of that would be: not necessarily does a clear
situation become about right at day one. Something happens
where somebody takes ill and is then not able to make it,
and time goes on, and the situation devel ops, whereby that
person, that member of that tribunal, falls foul or short of
his attendance. It is not necessarily known, and | think if it
was aknown fact, then it would beright and proper for him
to so resign and be removed from it. But there are
circumstances - and | am sure the Hon. Member will agree
with me - which develop because an illness develops,
therefore the time goes along and, of course, that has to be
acalling to an end of that scenario at some point in time.

Set in the Bill, of course, isa12-month period, which |
feel isfair, to alow for someone who wishes to serve the
Island’s interests on a tribunal, for him to be given time.

Indeed, the Hon. Member for Onchan, Mr Karran, also
supported the Hon. Member for Peel: those who fail to turn
up at regular meetingsin acase of three or four monthsina
year, rather than 12, should be precluded. But | haveto say,
Hon. Member, if you were on one of those committees, you
would be precluded within athree-month period for failing
to turn up. (Interjection by Mr Downie) So that is the
situation.

Mr Karran: There are two lawsin this place.

Mr Houghton: | thank the Hon. Member, Mr Downie,
for his supportive comments al so.

But, the proof of the pudding isin the eating. That is at
clauses stage; | am quite willing to put the Bill on hold
until we investigate an appropriate compromise, if that can
be up, in order for good legislation for this Island.
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And so, at this stage in the second reading, sir, | beg to
move.

The Speaker: Hon. Members, the motion before the
Houseisthat the Tribunals Bill be now read a second time.
All those in favour say aye; against, no. The ayes have it.

Adivisionwas called for and voting resulted asfollows:

In the Keys—Ayes 17, Noes 1

FOR AGAINST
Mr Anderson Mr Henderson
Mr Quine

Mr Quayle

Mr Gawne

Mr Houghton

Mr Cretney

Mr Duggan

Mr Braidwood

Mr Downie

Mr Shimmin

Mrs Hannan

Mr Bell

Mrs Craine

Mr Karran

Mr Corkill

Capt. Douglas

The Speaker

The Speaker: Hon. Members, the motion carriesin the
House with 17 votes for, 1 vote against.

Construction Contracts Bill
Clauses considered

The Speaker: We move on the next item on our Order
Paper, Item 5, ‘Consideration of Clauses', Construction
ContractsBill; Hon. Member for DouglasWest, Mr Downie.

Mr Downie: Thank you, Mr Speaker. It has been some
time since this Bill was before the House; | will just give a
brief background to Members.

ThisBill wasto givethe partiesto construction contracts
new rights and to enable a scheme for adjudication of
disputes to be set up. It originates from Constructing the
Team: a Final Report of the Government/Industry Review
of Procurement and Contractual Arrangementsin the United
Kingdom Construction Industry, known as the Latham
Report.

Latham concluded, inter alia, that the contractual system
under which the UK construction industry operated was
defectiveintwo main respects: therewasaneed for asimple
procedure for settling disputes over payments quickly and
cheaply; some common termsof construction contractswere
unfair on small sub-contractors and should be outlawed.

These recommendations were accepted by the United
Kingdom Government and were implemented in Great
Britain, for example, England, Wales and Scotland, as part
two of the Housing Grants Construction and Regeneration
Act of Parliament 1996, which cameinto force on 1st May
1998. To ensure that the construction industry in the Isle of
Man, which effectively operates as part of the British
industry, operates under rules which are no less fair than

those applying in Britain, thisBill makes provisionsclosely
following part 11 of the UK 1996.

Clause 1, Hon. Members, defines, in wide terms, the
construction contracts to which the Bill applies.

Subclause (1) defines ‘construction contract’ as an
agreement with a person for (@) carrying out construction
operations defined in clause 2; (b) for carrying out
construction operations by others, for example, a main
contractor, where some or all of the work isto be done by
sub-contractors; or (¢) providing labour for carrying out
construction operations, labour only or labour and materials
-alsoin (2). Thisisfrom the UK Act, section 104.

Subclause (2) provides that construction contract also
coversdesign contracts by architects, surveyors, engineers,
decorators et cetera, in connection with construction
operations.

Subclause (3), however, excludes a contract of
employment, as defined in the Employment Act 1991, for
example, a contract which creates the relationship of
employer and employee or master and apprentice between
the parties.

Subclause (4) enables the Department of Trade and
Industry to amend the definition of construction contract
by Order, to keep inlinewith any similar amendments made
in England and Wales. Such an Order requires Tynwald
approval.

Subclause (5) makesit clear that, where acontract covers
both construction operations and the other matters, for
example, erection of a factory and the installation of an
assembly linein it, the Bill appliesto it only insofar as it
covers the former and relates to the matters within 1 or 2,
or both. Soitisthebuilding and not the machinery whichis
Separate.

Subclause (6) makesit clear that the Bill appliesonly to
construction contracts entered into after it comesinto force:
for example, it is not retrospective and relating to worksin
the Isle of Man, so it will not apply to a contract between
two Manx companies relating to work to be carried out in
England; such a contract would naturally be subject to
United Kingdom Acts.

Subclause (7) provides that the Bill will apply to a
contract for work in the Isle of Man, even though the terms
of the contract provide that it will be subject to the law of
another territory. For an explanation of applicablelaw, there
isanote on clause 14.2 below, and thisis also from the UK
Act, section 104.7.

Mr Speaker, | beg to move that clause 1 stand part of
this Bill.

The Speaker: Hon. Middle for Middle.
Mr Quayle: | beg to second and reserve my remarks.
The Speaker: Hon. Member for Ayre.

Mr Quine: Yes, | apologiseover theBill if | have asked
thispoint before, but | —1 can see my note— cannot recollect
if | asked the question, and that iswhether or not thisclause,
or how this clause impacts upon management contractors.
It talks here about the construction contract, carrying out of
construction operations, the ranges for the care of
construction operations by others, whether, under sub-
contractorsor otherwise, providing of labour, et cetera, none
of that fits with management contracting, and then, of
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course, we go on to architectural advice, et cetera, in part 2.

I am not quite sure how this relates — whether or not it
relates—to contractswhich are for management contracting,
because there are, of course, in some cases a direct
relationship with contractors and sub-contractors, and, in
other cases, management contractor, of course, hasto certify
the work before payment can be made and | am not sure,
therefore, how it sits.

The Speaker: Hon. Member for DouglasWest to reply.

Mr Downie: Yes, | am advised that thereisaprovision
which deals with management contracts and this will be
addressed when the regul ations are drawn up and, of course,
the Hon. Member will be awarethat the Department of Trade
and | ndustry has powersto makevariationsin thelegidation
— under the legislation — so if a PFI scheme was coming
forward, or, as the Member indicates, some sort of a
management contract, we could insist that that terminology
is covered.

So the main objective of the legislation is to provide a
framework to deal with a dispute when it arises and not
leaveit until the end of the contract, when people may have
gone out of business by then, and also to be able to ensure
that there is a mechanism that sub-contractors can get
involved in, because, really, they are the ones who have
been suffering when major contracts have gone wrong or a
dispute has arisen part way through a project.

So it isto try and redress the balance, as it were, and
introduce the legislation which is currently availablein the
UK, but I will carry out somefurther research and | will get
confirmation that management contractsare covered within
the legislation.

The Speaker: Hon. Members, the Motion before the
Houseisthat clause 1 do stand part of the Bill. All thosein
favour say aye; against, no. Theayeshaveit. The ayes have
it.

Hon. Member, clause 2, please.

Mr Downie: Clause 2 defines construction operations,
for example, the works to be carried under a contract, if
thisBill isappliedtoit. They cover awiderange of activities
more or less connected with the building trade, but with
significant exceptions.

Subclause (1) lists six main classes of construction
operation covered by the Bill: (a) work relating to buildings
and other structures, including construction, altering,
repairing, maintaining, extending, demolishing and
dismantling them; (b) similar worksrelating to workswhich
form part of the land, for example, walls, roads, apparatus,
docks, railways, waterways, pipelines, water mains; (c)
installing fittings in buildings and structures, for example,
heating, lighting, ventilation, power supplies, drainage,
water supply, communications systems; (d) covers the
cleaning of buildings and structures in the course of work
within (a); (e) groundwork for work within (&) to (d); (f)
decorating a building or structure.

Subclause (2) sets out exceptions, for example, work
which is not construction operations, and, for example, (a)
drilling for oil or gas; (b) mining; (c) installing or
demolishing plant on the site of apower station, waterworks,
sewage works or bulk store for chemicals, oil, gas, steel,
foodstuffs, et cetera; (d) manufacture or delivery of

materials, plant, machinery or components, except where
installation is included. (€) covers sculptures and other
artistic works.

Subclause (3) enables further works to be added or to
be excluded from (1) or (2) above, by Order of the
Department, and thiswould be subject to Tynwald approval.

| beg to move that clause 2 stand part of the Bill.

The Speaker: Hon. Member for Middle.
Mr Quayle: | beg to second and reserve my remarks.

The Speaker: Hon. Members, the motion before the
House isthat clause 2 do stand part of the Bill. All thosein
favour say aye; against, no. Theayeshaveit. The ayeshave
it.

Clauses 3 and 4, sir.

Mr Downie: Clause 3 excludes from the Bill contracts
with a residential occupier. This enables other classes of
contract to be excluded by Order, and, naturaly, if there
was a situation with aresidential occupier, it does not take
away therightsto go the Office of Fair Trading or Trading
Standards, should a dispute arise.

Subclause (2) defines contracts with a residential
occupier as a construction contract, relating to work on a
dwelling, for instance, a house or flat, but not a block of
flats, occupied or to be occupied by one of the parties below.

Subclause (3) enables (2) to be amended by Order of
the Department, subject to Tynwald approval.

I will move to clause 4. Clause 4 limits the operations
of the Bill to contracts in writing.

Subclause (1) provides that the Bill applies only to
construction contractsinwriting and any agreement rel evant
to the Bill, for example, asto payment, and is effective for
the purposes of the Bill, only if it isin writing.

Subclause (2) explains what is meant by an agreement
in writing: (a) an agreement made in writing; (b) an
exchange of communications in writing, for example, an
exchange of letters; (c) an oral agreement evidenced in
writing, for example, the minutes of a meeting, et cetera.

Subclause (3) providesthat, where parties make an oral
contract incorporating written terms, for example, if they
agree oraly that the JCT Minor Works Contract isto apply,
that counts as an agreement in writing.

Subclause (4) provides that a minute of an oral
agreement taken down with the authority of the parties
counts as evidenced in writing within section 2C.

Subclause (5) provides that, where the existence of an
agreement is alleged in proceedings, for example, in
arbitration, and is not denied, that counts as an agreement
in writing.

Subclause (6) makes it clear that writing includes any
kind of record, for example, it covers electronic
communications, such as e-mails.

| beg to move that clause 3 and 4 stand part of the Bill.

The Speaker: Hon. Member for Middle.

Mr Quayle: | beg to second and reserve my remarks.

The Speaker: Hon. Members, the motion before the
House is that clauses 3 and 4 do stand part of the Bill. All

those in favour say aye; against, no. The ayes haveit. The
ayes haveit.
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Hon. Member, clause 5, please.

Mr Downie: Clause5 giveseither party to aconstruction
contract theright to refer adispute to adjudication asaquick
and cheap form of dispute resolution, either under theterms
of the contract, provided that it complies with the
requirements of this clause, or, if it does not, under a
statutory scheme to be imposed under clause 11.

Subclause (1) gives a party to a construction contract
theright torefer any dispute or difference under the contract
to adjudication in accordance with this clause.

Subclause (2) lays down the procedural requirements
which acontractual form of adjudication must comply with
if it isto be acceptable: (a) a party must be able to refer at
any time; (b) the timetable must enable the adjudicator to
be appointed and a reference made within seven days; (c)
he must make a decision within 28 days, unless a longer
period is agreed by the two parties; (d) he must act
impartially; and (e) he must be able to act on his own
initiative.

Subclause (3) requiresacontractual form of adjudication
to providefor the adjudicator’s decision to be binding, unless
and until it is overturned by the court in arbitration, if the
contract provides for arbitration, or by agreement. An
agreement to accept this decision as final and binding is
valid.

Subclause (4) requiresacontractual form of adjudication
to provide that the adjudicator and his staff are not to be
liable personally for his actions, unless bad faith is proved.

Subclause (5) providesadefault provisionif the contract
does not comply with (1) to (4) above. In that case, a
statutory form of adjudication will apply, as set out in a
scheme under clause 11 bel ow. The adjudication system for
Wales and England is in part | of the Scheme for
Construction Contracts Schedule to Regulations.

Subclause (6) enables such a scheme to incorporate
provisions of the Arbitration Act 1976, which provides
standard terms for contractual and statutory arbitrations.
From the UK Act, 108, section 6, the UK scheme
incorporates the Arbitration Act 1968 and the court may
order enforcement of arbitrator’s order. There is no
equivalent in the Manx Act.

Mr Speaker, | beg to move that clause 5 stand part of
the Bill.

The Speaker: The Hon. Member for Middle.
Mr Quayle: | beg to second and reserve my remarks.

The Speaker: TheHon. Member for Douglas East, Mrs
Cannell.

Mrs Cannell: Thank you, Mr Speaker. | welcome this
legislation and, indeed, | know that the same was being
looked at some five or six years ago by the Department of
Trade and Industry. | am alittle bit disappointed that it has
taken us so long to get to this point, but, nevertheless, |
welcome the provision of putting in place in legislation an
adjudication provision.

But can | ask the Hon. Mover: what does he envisage,
or how does he envisage, the adjudicator so appointed to
work? Are we looking at a panel of local adjudication
officers, or are we looking to bring somebody in from off-
Island? Is there anybody at present on the Island who is

qualified to be an adjudicator to settle disputesin thisway?
And under clause 5(5) and (6), it states that:

a scheme under section 11 may include provision —

Now, thisisif subsections (1) to (4) under this particular
clause are called into being. In other words, (1) to (4)
provides how the complaints should be dealt with, what the
adjudicator should consider in so looking at all of thisand
the parties who may or may not agree. And then, of course,
it saysin subsection (5):

If the contract does not comply with the requirements of subsections
(1) to (4), the adjudication provisions of the scheme under section 11
apply.

And when we ook at that, which is yet to be moved, it
says that the Department may - or shall, in fact - bring
forward regulations to provide the meat on this particular
section. My question to the Hon. Mover is: when would he
envisage having the regulations prepared and ready to be
brought forward and are they ready to be brought forward?

I would have thought that putting in place such
legislation as this primary legislation would be totally
ineffective onceit has got its Appointed Day Order, unless
we have got the regulations ready to roll aswell. So, if he
could provide some information, | would appreciate it.

The Speaker: TheHon. Member for DouglasWest, Mr
Downie, to reply.

Mr Downie: Thank you, Mr Speaker.

| thank the Hon. Member for Douglas East, Mrs Cannell,
who gives her support to the measures that we are
introducing. | totally concur with her, they arelong overdue,
and | was privileged, in this House, to sit on a Select
Committee and one of the recommendations of that Select
Committee was that we adopt the recommendations which
werelaid out in the Latham Report and here we are anumber
of yearslater, actually pushing forward with the legislation.

Now, regarding an adjudicator or an arbitrator, | would
assume that there will be someone from off-Island, initially,
who hasthe necessary experience. The system has operated
in the United Kingdom for a number of years now. It has
turned out to be very, very successful and, of course, alot
of UK companiesoperateintheldeof Man. They do employ
local sub-contractors and one of the main reasonsisto get
this commonality in contractual form so that everybody
knows exactly what it isthey are signing up to and what the
relative routes are, should a problem arise during the
contractual period.

We have already a set of draft regulations. | think that,
following the passage of the clauses stage through this
House today, those regulationswill go forward. We arejust
making sure that there are no problems arising at this
particular end, but I hopeto bring thislegislation in assoon
aspractically possible. It isvery well accepted by thelocal
industry. They want it in as quickly as possible, because
they see it as a way of dealing with problems that arise
from time to time and it is seen as a benefit to the
construction industry on the Isle of Man.

So | hope that has answered Mrs Cannell’s questions
and | beg to move.

The Speaker: Hon. Members, the motion before the
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House isthat clause 5 do stand part of the Bill. All thosein
favour, say aye; against, no. Theayeshaveit. Theayeshave
it.

Now, Hon. Member, | wonder if we can take clauses 6,
7, 8 and 9 together, please.

Mr Downie: Clause 6 provides that a party to a
construction contract is entitled to stage payments, unless
the work isto take less than 45 days.

If they have not agreed on the termsfor stage payments,
the statutory scheme under clause 11 imposestermson them.

Subclause (1) provides that a party to a construction
contract is entitled to stage payments, unless the contract
specifies, or the parties agree that the work is to take less
than 45 days.

Subclause (2) providesthat the parties can agree, in the
contract or separately, the amounts and the dates of stage
payments.

Subclause (3) providesadefault provision, if the parties
do not agree under (2) above. In that case, statutory terms
for stage payments will apply, as set out in a scheme under
clause 11 below.

The statutory terms for England and Wales are in
paragraphs 1 and 2 and part Il of the Scheme for
Construction Contracts Scheduled to Regulations (1998/
649).

Subclause (4) makesit clear that reference to payments
under the contract in the Bill include payments under this
clause.

Clause 7 requires every construction contract to provide
for determining what payments are due under it and when
for afinal date for payment and for the payer to notify the
payee promptly of every payment due and how it is
calculated. If it does not, the statutory scheme makes such
provision.

Subclause (1) requires every construction contract to
provide: (a) for determining what payments are due under
it; and (b) for adue date and afina date for payment. The
parties can agree on the due date and the final date for any
payment; for example, 14 days, 21 days, 3 months.

Subclause (2) requires every construction contract to
provide for the payer to notify the payee within five days
after the due date of every payment due and how it is
calculated. This applies even where the payer claims that
the other party isin default, or claimsaset-off or abatement.

Subclause (3) providesadefault provisionif the contract
does not provide as in (1) and (2) above. In that case,
statutory termswill apply, asset out in ascheme under clause
11 below.

The statutory terms for England and Wales are in
paragraphs 3to 9 and part Il of the Schemefor Construction
Contracts Schedule to Regulations (Sl 1998/649), under
section 114.

Moving on to clause 8, Hon. Members, this clause
restricts the rights of a party to a construction contract to
withhold payment. He must notify the other of the amount
withheld and the grounds for withholding it, not later than
afixed period before the final date for payment.

Subclause (1) preventsaparty to aconstruction contract
withholding payment unless he has notified the payee of
hisintention to do so in accordance with (2) below. A notice
under clause 7(2) abovewill do, aslong asit complieswith
(2).
Subclause (2) requires anotice under (1) to specify the

amount withheld and the reason for withholding it and each
amount, and each ground, if more than one. It must also be
given not lessthan the stated period - see (3) below - before
the final date for payment.

Subclause (3) provides that the parties can agree what
the period should be, but, if they do not, the scheme under
clause 11 below will do so.

The statutory period in England and Walesis seven days
under paragraph 10 of part |1 of the Schemefor Construction
Contracts Schedule to Regulations.

Subclause (4) provides that, where notice to withhold
payment is verily given, but an adjudicator decides that it
iswholly or partly due, it isto be paid within seven days of
the decision or by the final date for payment, if later.

| beg to move that clauses 6, 7 and 8 stand part of the
Bill.

The Speaker: The Hon. Member for Middle.
Mr Quayle: | beg to second and reserve my remarks.

The Speaker: Hon. Members, the motion before the
Houseisthat clauses 6, 7 and 8 do stand part of the Bill. All
those in favour, say aye; against, no. The ayes haveit. The
ayes haveit.

Hon. Member, clauses 9 and 10, please.

Mr Downie: Clause 9 gives a person who has not been
paidinfull by thefinal datefor payment, of any sum under
a construction contract, the right to stop work until he is
paid.

Subclause (1) gives a person who has not been paid in
full by the final date for payment of any sum under a
construction contract, theright to suspend performance, for
example, stop work, refuse to deliver materials, et cetera.

Subclause (2) requiresthe claimant to give at | east seven
days' notice to the party in default, stating the grounds for
suspending performance.

Subclause (3) provides that the right to suspend
performance comes to an end when the amount dueis paid
infull, for example, the claimant must then start work again
or deliver the materias, et cetera

Subclause (4) makes it clear that, where a claimant
suspends performance in accordance with (1) to (3) above,
the time for finishing off his work or anyone else's work
affected is extended accordingly, whether it is set as
completion within a stated period or by a stated date. For
example, A isrequired to do a job within four weeks of a
stated date and another sub-contractor, B, isrequired to do
another job dependant on A finishing his job within seven
weeks after the same date. A suspends performancefor two
weeks for non-payment and is then paid in full, A’s four
weeks is extended to six weeks and B aso has two extra
weeks to finish hisjob. So there is a programme built in.

Moving to clause 10, this clause outlaws contract terms
under which acontractor isnot bound to pay asub-contractor
unless he has been paid by the client or main contractor,
except inacase of insolvency. For example, client A engages
main contractor B to put up a building. B engages sub-
contractor C to do plumbing work, on terms that B is not
liable to pay C unless B has been paid by A. B does not
press A for payment, so C is not able to demand payment
from B.

Subclause (1) makes the contract term in the above
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example invaid. So C would be able to demand payment
from B, evenif B hasnot been paid by A, with one exception:
if A isinsolvent.

Subclause (2) explains what is meant by insolvent, in
the case of a company where it is wound-up either
voluntarily as an insolvent company or compulsorily inthe
High Court under the Companies Act, and thisis from the
UK Act, section 113(2), which has no equivalent of
administration or administration receivership in the Isle of
Man.

Subclause (3) explains what is meant by ‘insolvent’ in
the case of an individual. He either is made bankrupt or
makes a composition as a deed of arrangement with his
creditors.

Subclause (4) explainswhat ismeant by ‘insolvency’ in
the case of afirm, where any member of the firm becomes
insolvent within (2) or (3) above.

Subclause (5) provides that the parties can agree other
termsfor payment, where aterm is made effectively by (1)
above. If they do not, statutory terms will apply as set out
in a scheme under clause 11 below.

Mr Speaker, | beg to move that clause 9 and clause 10
stand part —

The Speaker: Subclause (6), Hon. Member.

Mr Downie: Subclause (6) dealswith the statutory terms
for England and Wales. Those are in part 2 of the Scheme
for Construction Contracts Schedule to Regulations. That
iswhat | have got, okay?

The Speaker: Yes, thank you, Hon. Member. The Hon.
Member for Middle.

Mr Quayle: | beg to second and reserve my remarks.

The Speaker: Members, the motion before the House
isthat clauses 9 and 10 do stand part of the Bill. All thosein
favour, say aye; against, no. Theayeshaveit. Theayeshave
it.

Now, Hon. Member for Douglas West, can we take
clauses 11, 12 and 13, if you are happy.

Mr Downie; Clause 11 requiresthe Department of Trade
and Industry to make regulations setting up a scheme
containing provisionsasto adjudication and payment under
construction contracts, asrequired by clauses5 to 10 above,
where they apply by default under those clauses. Such
provisions will be incorporated in the contracts as implied
terms.

Subclause (1) requires the Department of Trade and
Industry to make regul ations setting up ascheme, containing
provisions as to the adjudication and payment under
construction contacts, as required by clauses5to 10 above.
The regulations require Tynwald approval.

The UK regulations in force in England and Wales are
the Schemefor Construction Contract (England and Wal es)
Regulations 1998.

Subclause (2) requires the Department to consult
interested parties before making regulations.

Subclause (3) provides that, where provisions of the
scheme apply by default, for example, under clause 5(5)
6(3), 7(3), 8(3) and 10(6), those provisions will be
incorporated in the contract as implied terms.

Clause 12 provides aset of rulesfor the service of notices
and other documents or communications under a
construction contract or this Bill, if the contract does not
provideits own rules.

Subclause (1) providesthat the partiesto a construction
contract can agree on rules for service of notices, claims
and other documents and communications under the terms
of the contract or of thisBill.

Subclause (2) applies the following rules about service
if, or to the extent that, the parties have not agreed on any
rule themselves.

Subclause (3) provides that any effective means of
service of anotice or other document isvalid, for example,
any means whereby it is brought to the recipient’s notice,
as seenin (4) below.

Subclause (4) saysthat service by post is deemed to be
effectivefor the purpose of (3), for exampleif the document
is sent by addressed and pre-paid post and delivered to the
appropriate address; for example, (a) an individual’s last-
known residence, or, in the case of afirm or an individual
carrying on abusiness, hisor itslast-known business address
or (b), acompany’s or other body’s registered or principal
office.

Subclause (5) excludes the above provision in the case
of legal proceedings, where provision is made by rules of
court for service of documents.

Subclause (6) makes it clear that any communications
that include letters, faxes and e-mails, is covered by 1(5)
above and ‘service’ has an appropriate meaning.

Clause 13 laysdown rulesfor calculating periods of time
for the purposes of the Bill.

Subclause (1) is introductory. The following rules for
calculating time apply for the purposes of the Bill, for
example, under clause 5(2)(b), 7(2) above, they will also
apply for the purposes of the scheme under clause 11 of the
Interpretation Act 1976, section 29A.

Subclause (2) provides that, where something is to be
done within a specified time after a date, for example, not
later than 5 days after the date on which a payment becomes
due, in clause 7(2), then the time begins to run on the next
day. To give an example, payment is due on 1 February.
The five days begin to run on 2 February, so a notice under
clause 7(2) must be given not later than 6 February.

Subclause (3) providesthat Christmas Day, Good Friday
and bank holidays are excluded from the calculation and,
for example, payment isdue on 23 December, thefive days
begin to run on 24 December, so anotice under clause 7(2)
must be given not later than 30 December, not 28 December.

| beg to move that clauses 11, 12 and 13 stand part of
the Bill.

The Speaker: The Hon. Member for Middle.

Mr Quayle: | beg to second and reserve my remarks,
Mr Speaker.

The Speaker: Hon. Members, the motion before the
Houseisthat clauses 11, 12 and 13 do stand part of the Bill.
All those in favour, say aye; against, no. The ayes haveit.
The ayes haveit.

Clauses 14 and 15, Hon. Member.

Mr Downie: Thank you, Mr Speaker. This clause
provides definitions for certain terms used in the Bill. It
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also makes atransitional provision.

Subclause (1) defines various terms used in the Bill,
principally by referenceto clauses 1, 2 and 4 and thereisa
drafting provision.

Subclause (2) makes a transitional provision pending
the commencement of section 2 of the Contracts
(Applicable) Law Act 1992, which lays down new rulesfor
determining the applicable law of a contract, for example,
what country’s law appliesto determinewhat it means, how
it isto be enforced and so on, replacing the common-law
rules for determining the proper law of a contract.

Section 2 is not yet in force, so, pending its
commencement, the reference in clause 1(7) to the
applicablelaw of acontract must be construed asareference
to its proper law.

Clause 15. Thisclauserequiresordersunder clauses 1(4),
2(3) and 3(1) and (3), regulations under clause 11(1), to be
approved by Tynwald.

| beg to movethat clause 14 and clause 15 stand part of
the Bill.

The Speaker: The Hon. Member for Middle.
Mr Quayle: | beg to second and reserve my remarks.

The Speaker: TheHon. Member for Douglas East, Mrs
Cannell.

Mrs Cannell: Thank you, Mr Speaker.

Again, | congratul ate the hon. mover for getting through
all of the clauses today.

Can| ask him, though, when it comesto the regulations,
which he has advised are currently in draft form, and,
presumably, have been out for wide consultation, which |
am sure he will have undertaken, within the construction
industry, when those regulations are ready, will it come at
the same time as the Appointed Day Order, which | hope
will be the case, and what sort of time span is he hoping to
succeed with in terms of this? What month of the year are
welooking at next year for theintroduction of the Appointed
Day Order and also Tynwald’'s acceptance of the
regulations? What is he hoping for?1 hopeit is sooner rather
than later and | wish him well with it.

The Speaker: The Hon. Member for Douglas West to
reply.

Mr Downie: Thank you, Mr Speaker. As | indicated
earlier, | want to progressthis piece of legidation asquickly
as possible. However, | do not have any control over its
passage through another place. Asis their wont, they may
seek to amend it in some form.

Mrs Cannell: They wouldn’t dare.

Mr Downie: As far as the regulations go, we are
progressing those quite quickly. They are in draft form.
There has been consultation with the industry and | hope
that, once the Bill, in whatever final form, becomes law,
we canimplement it asquickly aspossible. Itislong overdue
and it isreally required by the construction industry quite
quickly. Thank you.

The Speaker: Hon. Members, the motion before the
Houseisthat clauses 14 and 15 do stand part of the Bill. All
those in favour, say aye; against, no. The ayes haveit. The
ayes haveit.

Clause 16, sir.

Mr Downie: Thank you, Mr Speaker. This clause
provides for the short title and commencement of the Bill.

Subclause (1) gives the Bill its short title.

Subclause (2) providesthe Bill to comeintoforceonan
appointed day or days, to be fixed by Order of the
Department, since Orders and regulations need to be made
and approved by Tynwald beforethe Bill can work properly.
So every Member will receive a copy of the regulations at
the proper time and there will be, | would take it, an
opportunity to air them on thefloor of Tynwald, if you wish.

| would just like to thank the House, in moving clause
16, for their support today. It can be quite an onerous task.
Some of the clauses are very, very complex, and | thank the
Members for their support.

The Speaker: The Hon. Member for Middle.

Mr Quayle: Thank you, Mr Speaker. | beg to second
and reserve my remarks.

The Speaker: Hon. Members, the motion before the
House is that clause 16 stand part of the Bill. All those in
favour, say aye; against, no. Theayeshaveit. Theayeshave
it.

Now, Hon. Members, that concludes our business. The
House will now stand adjourned until 10.30 am. on 18
November, in Tynwald Court. Thank you, Hon. Members.

The House adjourned at 1.05 p.m.

Corrigendum
On Page 28 K121, second column, seventh paragraph, for
people who are already not up to the job , read people who
were really not up to the job .
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