REPORT OF PROCEEDINGS OF
HOUSE OF KEYS

Douglas, Tuesday, 30th May 2000
at 10.00 a.m.

Present:

The Speaker (Hon J D Q Cannan) (Michael); Hon A R Bell (Ramsey); Mrs H Hannan
(Peel); Hon W A Gilbey (Glenfaba); Hon S C Rodan (Garff); Hon D North (Middle); Mr P
Karran, Hon R K Corkill and Mr G T Cannell (Onchan); Messrs J R Houghton and R W
Henderson (Douglas North); Hon D C Cretney (Douglas South); Mr R P Braidwood and Mrs B
J Cannell (Douglas East); Mr J P Shimmin and Hon A F Downie (Douglas West); Hon J A
Brown (Castletown); Hon D J Gelling (Malew and Santon); Sir Miles Walker CBE LLD (hc) and
Mrs P M Crowe (Rushen); with Mrs M Cullen, Acting Secretary of the House.

The Chaplain took the prayers.
Apologies for Absence

The Speaker: Hon. members, | have apologies for absence from the hon. member for
South Douglas, Adrian Duggan, who is indisposed, the hon. member for Ramsey, Mr Leonard
Singer, and from the hon. member for Ayre, Mr Edgar Quine, who is making a full and
satisfactory recovery from his recent operation.

New General Hospital — Contractors’ National Insurance and Tax Payments —
Question by Mrs Cannell

The Speaker: Hon. members, | will now turn to the order paper and | call upon the hon.
member for Douglas East, Mrs Cannell.

Mrs Cannell: Thank you, Mr Speaker. | beg leave to ask the Minister for the Treasury:

Have appropriate payments of national insurance and tax for the months of April
and May 2000 been received from the company engaged to complete the concrete frame
works package on the new hospital?

The Speaker: The Minister for the Treasury.

Mr Corkill: Thank you, Mr Speaker. Given the confidentiality requirements imposed by
the Income Tax Act, | do not consider it appropriate to divulge specific information about the
income tax affairs of one particular client. The assurance | can give hon. members and in
particular the hon. member for Douglas East, Mrs Cannell, is that the payment of national
insurance contributions and ITIP deductions is monitored very closely by the income tax
division. Their computer system provides for regular reminders to be sent if any payments are
not made on time. There is also the facility within the legislation to make a determination on an
employer and a contractor where a reminder does not result in a payment being made.

The relevant regulations governing the payment of national insurance and income tax
requires the payment to be made within 14 days of the end of the relevant month. For this
purpose a month means the period beginning on the sixth day of any calendar month and
ending on the fifth day of the following calendar month. For example, payments due in respect
of the month 6th April to 5th May have to be made by 19th May. Given the months to which



the hon. member is referring, any late payment would at worst be no more than seven working
days late as of today.

The Speaker: A supplementary, the hon. member for Douglas East, Mrs Cannell.

Mrs Cannell: Thank you, Mr Speaker, and | thank the hon. minister for his reply. Can he
advise, however, on how much national insurance and tax has been received by his
department for the months of April and May? And further, can he advise on how many
personnel on site this actually relates to?

Mr Corkill: In my opening comments, Mr Speaker, | did issue a mention of confidentiality
requirements imposed by the Income Tax Act and | stand by those comments, Mr Speaker.

Mrs Cannell: Mr Speaker, in that case, then, can the minister advise on whether under
his department’s regulations he has had, or his department has had, to send reminders in
relation to non-payment of national insurance and tax for the months of April and May?

Mr Corkill: | can confirm that reminders have been sent, Mr Speaker, and that is not
unusual to have to send reminders to employers, to contractors, across the board.

The Speaker: A last supplementary, the member for Douglas East, Mrs Cannell.

Mrs Cannell: Thank you, Mr Speaker. Can the minister advise, then, on whether or not
there has been any co-operation following the reminders issued by his department?

Mr Corkill: | would just reiterate the point | made, Mr Speaker, which is that careful due
diligence is taken by my department in collecting the moneys due from all employers, all
contractors who have to submit their ITIP and national insurance moneys to government. | do
not wish to specifically answer on one particular company (Mr Gilbey: Hear, hear.) | think it
would be setting an unfortunate precedent.

The Speaker: | think we have had sufficient supplementaries.

DHSS - Persons with Learning Difficulties in Community Homes —
Question by Mr Henderson

The Speaker: Question number 2, the hon. member for Douglas North, Mr Henderson.

Mr Henderson: Thank you, Mr Speaker. | beg leave to ask the member for the
Department of Health and Social Security:

For what reasons are persons with learning difficulties supported by your
department in community homes, rather than in Ballamona Hospital or within their families?

The Speaker: The member for the Department of Health and Social Security, Mr
Cannell.

Mr Cannell: Thank you, Mr Speaker. The policy for transferring people with learning
disabilities from Ballamona Hospital to houses in the community was approved by Tynwald in
July 1991 as part of the strategy for health and community services on the Isle of Man. | am
pleased to report that this programme was completed as recently as 18th May with the
opening of two new bungalows at Cronk Grianagh for a total of eight residents. The learning
disability wards at Ballamona are now closed. In addition, a number of people with learning
disabilities, who were living with their families, but who could no longer continue to do so, are



also now living in houses in the community. There are currently 76 people with learning
disabilities living in this type of accommodation, which is staffed on a 24-hour basis.

The great majority of people with learning disabilities on the Island continue to live with
their families, and the department would wish this to continue and does provide support
services to ensure that parents are helped to look after dependants. Services such as day
care, respite care, social work support and help from family aids all provide significant input to
ensure that families are helped to care for people with learning disabilities within their own
homes.

Mr Henderson: Mr Speaker, | thank the hon. member for his reply, but really it has not
addressed the issue of the question that | posed to the department. Therefore, could he
please agree with me that some of the main reasons why folk with learning disabilities are
living in the community in these homes - and | accept they are nice homes and good care - is
the fact that families cannot cope and they could not possibly afford the highly specialised
care, and possibly some of these folk have no immediate relatives to look after them in the
first case? Would he agree with me that those are some of the main reasons?

Mr Cannell: Yes, Mr Speaker, | am very happy to agree with that. | think that the entire
transfer of the patients to this type of accommodation is a credit to the department and to the
Isle of Man in general. (Members: Hear, hear.) | think that the accommodation which they now
have, the lack of stigma of living in an institution such as we formerly had at Ballamona and all
the assistance which is given to such people to integrate them into the community reflects
great credit on everyone.

DHSS - Disability Working Allowance — Withdrawal — Question by Mr Henderson

The Speaker: Question number 3, | call upon the hon. member for Douglas North, Mr
Henderson.

Mr Henderson: Thank you, Mr Speaker. | beg leave to ask a member for the
Department of Health and Social Security:

(1) Do you accept that persons with learning disabilities living in accommodation
supported by your department, and otherwise qualified, are legally entitled to the
disability working allowance;

(2) if so, how long have such persons been so entitled;

(3) will your department reconsider the withdrawal of the entitlement to the allowance
from such persons; and

(4) if not, will you consider withdrawing the entitlement only from such persons who are
not presently in receipt of it?

The Speaker: The hon. member for Rushen, a member of the Department of Health and
Social Security, Mrs Crowe.

Mrs Crowe: Thank you, Mr Speaker. In relation to parts (1) and (2) of the question | am
more than happy to confirm that any person satisfying all statutory conditions governing any
social security benefit has a legal right to that benefit.



In response to parts (3) and (4) it is one of the prime responsibilities of the department to
keep under review the statutory conditions of entittement so that, in light of practical
experience or in the development of other social care policies, these entitlements remain
equitable between beneficiaries, contributors and taxpayers, and | would hope that all
branches of government will regard it as the department’s duty to bring forward proposals for
modifying entitlement rules where the outcome of a review indicates that in the interests of
equality such changes should be made.

In the case of disability working allowance this benefit was introduced in 1991 to help the
disabled who wished to work. It was designed to help with the cost of living for rent, for food,
for heating et cetera. It was never intended for persons now living in the care in community
homes where all daily living expenses are wholly met by the state, meaning that in effect the
whole benefit is pocket money. We considered that it could be irresponsible of the social
security division to be providing teenagers, and more especially the vulnerable teenagers and
others in our care who have learning disabilities, with a benefit of between £73 and £90 a
week which is, in effect, pocket money, and that is why an order was brought forward in
another place last month to ensure that the benefit goes to those disabled persons who need
the extra help towards daily living expenses. Indeed, those are the people that it was intended
to help. Thank you, Mr Speaker.

Mr Henderson: Mr Speaker, | thank the hon. member for her public relations exercise
answer (A Member: Hear, hear.), but could she not answer my question -

Mrs Crowe: | have answered it.

Mr Henderson: - which was, how long have these people been allowed to claim the
disability working allowance?

Mrs Crowe: | believe, Mr Speaker, | answered that question: as long as one is entitled,
one can claim. The member for North Douglas, Mr Henderson, made it quite clear in a radio
interview that he understood this particular social security order and, in fact, he said, ‘| have
researched this. | have been to the Social Security to ensure my understanding of it,” which
indeed he had and the officers explained that order and the reasons for it in great detail. He
knows that generally speaking the residents in care in community homes receive about £36 a
week for their spends. Is he now saying that we should be giving youngsters with learning
disabilities an extra £90 a week, which in some cases will mean over £100 a week cash in
their pocket, as spending money? | would consider that Mr Henderson is either being totally
irresponsible or he is, as usual, political point-scoring and what is worse, this time he is using
the most vulnerable in our society for so-called political advantage.

Mr Henderson and Mrs Cannell Shame!

The Speaker: A final supplementary, Mr Henderson, the hon. member for Douglas
North.

Mr Henderson: Thank you, Mr Speaker. All | can ask in my supplementaries are one or
two following, but | refute the stupid allegations just made to me. (Interjections)

The Speaker: Can we have your question, please.

Mr Henderson: Yes, Mr Speaker. | again put to the hon. member: how long, what time
period in months and years have these special people been allowed to claim disability working



allowance, and will she not agree with me that the chopping of an allowance right off is nothing
but a breach of human rights and discrimination against the disabled, and that is what | am
concerned about?

Mrs Crowe: | explained quite clearly in my first answer: 1991 was when the disability
working allowance was introduced to help those who were wishing to work and needed extra
for living expenses. The Department of Health and Social Security has progressed the policy
of caring in the community so successfully - in fact, | believe that the Isle of Man is now a
centre of excellence in this kind of care throughout Europe (A Member: Hear, hear.), and |
think that in bringing forward the disability working allowance we were tailoring the benefits to
best assist those in our care, and all political members of the DHSS have a large social and
budgetary responsibility to do the best we can to help the people of our nation. Some
members of this House seem to have a different agenda.

New General Hospital - Completion of Incomplete Work — Question by Mrs Cannell

The Speaker: We move on now, hon. members, to question 4 and | call upon the hon.
member for Douglas East, Mrs Cannell.

Mrs Cannell: Thank you, Mr Speaker. | beg leave to ask a member for the Department
of Health and Social Security:

When do you expect the work on the new hospital left uncompleted by Crowe EPH
Ltd will be completed by the replacement main contractor?

The Speaker: The hon. member for Onchan, Mr Karran, member for the Department of
Health and Social Security.

Mr Karran: Vainstyr Loayreyder, we expect the work to be completed by mid-August.

Mrs Cannell: Mr Speaker, bearing in mind that it was seven weeks before the
replacement contractor was installed on site, has this been worked into the overall run of
things when the hon. member says that the contract should finish mid-August? Is mid-August
taking into consideration the seven weeks’ delay on this particular package?

Mr Karran: Vainstyr Loayreyder, hopefully the situation will be that we will get it
completed by mid-August. That might disappoint the hon. member, as it seems to be in this
hon. House that many others are not happy unless we try and destroy things, but the fact is
that we hope this work will be done by mid-August. One cannot allow for weather or anything
like that, but hopefully that will be the case.

Mrs Cannell: Mr Speaker, can the hon. member for Health confirm what the original time
limits were which were tendered for in this particular package? And further, can he explain why
approximately 30 men have either walked or been sacked off this particular site in relation to
this particular package and, in view of that, how can he expect this particular package to be
finished by mid-August?

Mr Karran: Vainstyr Loayreyder, | am sure the hon. member will be very happy when we
are absolutely ripped off completely by the situation with the new hospital. It is almost
impossible, the way that some people have acted in this hon. House, that we have got
anywhere. This member was in the vanguard against building the new hospital where it was.
Once the decision was decided, we had to get on with what was best for the taxpayer and the



people of the Isle of Man. (Members: Hear, hear.) | often claim that my colleagues suffer from
vanity over sanity. | think other members in this House are starting to suffer in that they want to
prove that we will not end up with anybody working on the hospital, because their private
affairs will become the business of the public airways of Manx Radio and this is one, and |
think it is abuse and, if we have not got problems, the hon. member will make sure we get
them.

The Speaker: | will take just two more supplementaries. The member for North Douglas,
Mr Henderson.

Mr Henderson: Thank you, Mr Speaker. Could the hon. member with responsibility for
the new hospital please confirm that the question is directed to ensure that the people of the
Isle of Man do have best value for money and if he could please refrain from shadow-boxing
himself?

Mr Karran: Vainstyr Loayreyder, all | can say to the hon. member is that | am very
disappointed with the hon. member. The position is this is a very difficult project; this is a
situation that he would not know about, and he was not here after the last general election
when it went round this hon. House three times. We are doing our best to try and get this issue
resolved and | do not need cheap jibes just because we have got a general election in 18
months’ time and we will have a situation where we end up costing more money. We have a
difficult enough job as it is, trying to get value for money, without companies in this Island
saying, ‘Well, it is an easy job, rip them off, put in any tender’; anyway you are going to end up
with an awful lot of bad publicity, so | think hon. members need to become a little bit more
responsible as far as this contract is concerned because we have got difficulties enough trying
to get things sorted without some people wanting a death wish on the taxpayers getting decent
value for money on this project.

The Speaker: A final supplementary, hon. members, the member for Douglas East, Mrs
Cannell.

Mrs Cannell: Thank you, Mr Speaker. Is the hon. member for the department, therefore,
in view of what he said this morning, happy to condone that there are apparent breaches in
regulations in relation to this particular contract and this particular project? (Interjections) And
further, is he happy that the Manx taxpayer is being ripped off by this particular project, and
what does his department propose to do about safeguarding taxpayers’ money as it is my
concern and should be his?

Mr Karran: Vainstyr Loayreyder, | need details. Her side partner here was on about
shadow-boxing - it is very, very difficult. | hear all these rumours, and what becomes rumour
becomes a concrete fact tomorrow. | had tenders in not so long ago on this project where it is
unbelievable what they have come up with, simply because they know this is a political football
and anything goes. Well, | am sorry; as much as | am in an impossible position between Bovis
and the minister, the situation is we are going to try and make sure we do the best job we can.
| am not denying there might be problems, but | do not think having people’s tax affairs,
national insurance contributions or anything else over the airways is the right way about it.
What we will end up with is a situation where we have at the present time, where lots of
contractors are not even tendering for work up here - that has a severe effect - simply because
of the shenanigans that are going on in this hon. House.



Mrs Cannell: On the hospital site you mean.
Heavy Goods Vehicles — Overnight Parking — Question by Mr Houghton

The Speaker: Question number 5, hon. members. | call upon the member for Douglas
North, Mr Houghton.

Mr Houghton: Thank you, Mr Speaker. | beg leave to ask the Minister for Transport:

When will a HGV park be provided by your department for overnight use by those
who operate large vehicles in their private businesses?

The Speaker: The Minister for Transport to reply.

Mr Brown: Mr Speaker, my department have no plans to provide an off-street car park
specifically for overnight use by large vehicles operated by private businesses.

Mr Houghton: Mr Speaker, does the hon. minister not feel that his department is letting
down those businesses who are providing an enormous amount of revenue in respect of road
fund vehicle duty to thousands of pounds a year and that they indeed should be taking care
just as indeed any other business should be on the road, sir.

Mr Brown: Mr Speaker, normal business has to provide its own storage, its own
accommodation at cost to that business, which of course ultimately will be passed on through
to those who are paying for the service, and | see no difference in the terms of heavy goods
vehicles. In fact, | would say that it is unfortunate that over the years most of the heavy goods
operators have not provided their own facilities off-site. Some of course have made private
arrangements and we are very pleased for that.

Mr Karran: Vainstyr Loayreyder, would the minister not agree that the fact that he is not
taking any action on this point is that the situation is you are now finding heavy vehicles
plonked out on all sorts of farmyards throughout the surrounding area of Douglas, and surely
that is detrimental as far as the environment is concerned, and will he revisit the issue as |
think the hon. member for North Douglas is quite right over this situation?

Mr Brown: Mr Speaker, if my department was to provide a large area, which is what has
been suggested for all the heavy goods vehicles, or a number of large areas, throughout the
Island, then the description the hon. member, Mr Karran, identifies may well be that we have a
worse situation with a large number of large vehicles parked in the countryside. Clearly my
department is concerned about this issue, has over the years introduced legislation to stop
large vehicles parking overnight on public roads and where there is a speed limit operative and
also, of course, in the new Highway Act that we are promoting we are proposing a provision to
make it a condition of an operator’s licence that those who operate such businesses have to
provide parking off the highway. That is no different than a shop that has to provide its own
storage; it is no different than any other business where they have to make sure that they
comply with the needs of their business. It has been convenient and cheap for heavy wagons
to park on the highway.

Mr Cannell: Mr Speaker, a supplementary, if | may. Would not the hon. Minister for
Transport agree with me that it is totally unacceptable to have commercial vehicles parked in
residential areas, many of which apparently escape by the fact that they are just shorter than
the requirement where they have to park elsewhere and, taking in mind that he has said that it



is not the business of his department to provide parking, that many of the operators should be
actually forced to institute such facilities to enable the people in residential areas to have rid of
these vehicles parking inconveniently in what is often the case of nice views from their
premises?

Mr Brown: Yes, Mr Speaker, we often get complaints about vehicles parked in
residential areas. The law is quite specific: it is to stop large vehicles such as coaches, to stop
large vehicles such as heavy goods wagons. | think the hon. member is indicating a situation
where some of the commercial vans which are transit size and maybe slightly larger now, the
Mercedes size. There is a slight difficulty there, of course, because we get complaints about
those being parked there, but we also get complaints about holiday homes being parked on
the highway. | think the point is that there is not necessarily a perfect solution because, of
course, anybody can park anywhere on the highway as long as there are no highway
restrictions in that area and people often like to park right outside their own front door so that
they have their vehicle right in front of them, which to some degree we can all understand.
However, we are talking about heavy goods wagons which are in many cases quite substantial
vehicles, and it is a requirement that they are not permitted to park overnight in a residential
area where a speed limit applies.

The Speaker: A final supplementary, Mr Houghton, the member for Douglas North.

Mr Houghton: Thank you, Mr Speaker. In view of the acknowledgement, of course, that
HGV vehicles can no longer park on highways, and it is noted, of course, that the department
is concerned, why does the department not do something positive about this before a motion
is brought before the hon. Court of Tynwald instructing the Department of Transport to do
something about this? These businesses do need taking care of. They have been forced off
the streets, correctly so. Why doesn’t the department move forward now with an initiative?

Mr Brown: Mr Speaker, well, of course it is any member’s right to bring forward any
motion either to this House or to Tynwald Court, and it certainly does not concern me if they
do that. What | would hope any member would do before doing that, of course, is ensure that
if they are going to put forward a case they see it as a higher priority than other priorities that
government has to deal with, and if the hon. member is content that government should invest
millions of pounds buying land, providing car parking spaces for heavy goods vehicles or
parking spaces, buying for heavy goods vehicles and he thinks that is a higher priority than the
pressures on Douglas - for example, for traffic calming in estates, which | know he is very keen
on, for parking in Douglas, which | know the member is keen on - and for many other things
that we are endeavouring to deal with, if this is a higher priority than those who are in
commercial businesses, in some cases making substantial profits, providing their own
facilities, then | will be happy to hear the member make that case and | shall certainly be
content to defend the case in another place, and it will be a matter for Tynwald whether or not
my department is then instructed to invest millions of pounds for this specific business
operation.

The Speaker: Well, hon. members, that brings Question Time to a close. We have one
question for written answer which you have on your desks.

DHSS Homes — Persons with Learning Disabilities — Living Costs —
Question by Mr Henderson for Written Answer



Question 6

The

hon. member for Douglas North, Mr Henderson, to ask a member for the

Department of Health and Social Security:

(1) How many persons with learning disabilities are accommodated in homes
supported by your department;

(2) which elements of the living costs of these persons are paid for by your department,
and which are not;

(3) are the families of such persons required to pay for any elements of their living
costs not paid for by your department and, if so, what elements and on what basis;
and

(4) (a) what benefits; and
(b) what amounts in respect of each benefit are currently paid to each such

person (signified other than by name or present residence?)

Answer

(1)

(2)

3)

(4)

There are 92 persons with learning disabilities accommodated in homes
supported by the department, of these 76 live in ordinary houses in the community
and 16 live within Radcliffe Villas. In addition there are 8 respite beds within
Radcliffe Villas.

All elements of the living costs of these people are paid by the department in
part through their individual entitlement to benefits and by direct funding of their
care and living costs within the home.

The families of the individuals concerned are not required to pay for any
element of their living costs.

All residents who claim benefits from social security are assessed as to their
individual circumstances and entitlement. In the time available to answer the
question, 90 residents have been found to receive benefits.

The benefits received are:
incapacity benefit

severe disablement allowance
disability living allowance
income support

disability working allowance.

The following numbers of people receive these benefits, the amounts they receive per

week are:-
IB
No.

1
Most

SDADLA IS DWA

Total No. Total No. Total No. Total No. Total
Paid Paid Paid Paid Paid

13.50 65 995.27 78 1488.89 36 354.81 7 393.80
residents receive more than one benefit, and the range of benefits is as follows:



invalidity benefit £13.50

severe disablement allowance £13.50 - £31.29
disability living allowance £14.20 - £59.69
income support £ 0.50-£46.26
disability working allowance £ 1.00-£90.10

Bills for First Reading
The Speaker: We will now move on to the main agenda and Bills for first reading.

The Acting Clerk: The Misuse of Drugs (Cannabis) Bill, Mr Karran; the Constitution Bill,
Mr Cannell.

Procedural

The Speaker: Hon. members, before we determine the printed order of business on the
agenda | call upon the hon. member for Douglas East, Mrs Cannell.

Mrs Cannell: Thank you, Mr Speaker. With respect, sir, | would like to move:

That in accordance with standing order 37(2) the House resolves that the motion at
item number 14 on the order paper be considered immediately after the lunch adjournment.

My reason, sir, for moving such suspension of standing orders is that we are, as
members of the legislature, about to be briefed on the proposed incinerator and alternatives
during the lunchtime and it has been deemed appropriate by a number of colleagues here
today that we should be considering the motion at item 14 following lunch while the subject
matter is still fresh in members’ minds.

| do hope that hon. members will support this particular motion, bearing in mind that we
do have the Human Rights Bill for third reading, which | would not expect to take too long; we
have the Protection from Harassment Bill for the consideration of clauses - again | would not
expect that to take too long; but of course we have the Criminal Justice Bill for further
consideration of clauses, and bearing in mind that we will not reach third reading for that
particular Bill until the next sitting of Keys following the June sitting of Tynwald and then
following that, of course, we also have another Bill for second reading, one can safely assume,
therefore, that as item 14 is the last item on the agenda we may well run out of time before we
consider it.

Bearing in mind the grave importance of the subject matter in relation to the motion, |
believe that hon. members ought to afford themselves the opportunity to fully consider and
debate this particular item before they are asked to consider any further moves towards the
incineration policy and expenditure of the same at the June sitting of Tynwald. | hope hon.
members will support the suspension of standing orders to take the issue around 2.30
immediately following the luncheon break. | beg to move, sir.

Mr Shimmin: Mr Speaker, | am pleased to second the motion to suspend standing
orders and to take this item in immediately after lunch. It is an area which is of extreme
importance and concern both to every member of this House and the public and | believe it
would be appropriate for this House to take this today rather than to defer it until another place
at another time. | believe that the level of argument raised by Mrs Cannell is legitimate. It
should be done now. | believe that the issue is one on which | and other members of this



House have altered their views in recent months, and | believe it is necessary for both the
minister and the House to actually evaluate the full views of this chamber before we go to the
June Tynwald. | would therefore strongly urge members to support the suspension so we can
have this important debate rather than see it running out of time today and make what will, to
the public, appear to be a wasted opportunity. Thank you, Mr Speaker.

Mr Downie: | have no trouble supporting the motion before us today and suspension of
standing orders. | would, however, be very appreciative if the member moving this motion in
the House today could actually supply the members of this House with the draft report of the
United States Environmental Protection Agency. | have endeavoured to gain some information
about this subject, and although elements of it are available on some of the websites, the
document itself appears to be very vague and there is at the same time discussion going on in
the UK where reference was made to this particular document last week in a debate about the
UK government’s waste management policy, and | think that if the member has got additional
information which the members are not privy to, out of courtesy they should be circulated to
everyone so at least, if we are going to have a debate after lunchtime, members can possibly
brief themselves over the lunchtime period and read any available information that the hon.
member for East Douglas may have.

Mr Cannell: Mr Speaker, | rise to totally oppose the suspension of standing orders to
consider this matter. It is not that it is not suitable and it is not that it might be deemed to be of
aid to the public in attending at a requisite time - | am all for that because some of the
business which is important to the public often comes on hours after it might have been
normally expected; but nevertheless we have an agenda and we have a set order in which
items are submitted and are tabled, and there are other considerations. Other people have
items which they may consider equally meritorious and | do not feel that this is required to
advance this debate, which now must be about 20 years old, on the ins and outs of
incineration in the Isle of Man, and for one member | can say quite honestly that | have little
difficulty in retaining any information | might get at lunchtime a little bit more than half an hour
later.

So | oppose this. | think it is beginning to be now that we have people who consider that
their own personal items are more acceptable or more required to be debated than other
people’s and | think we should stick to our order of business. Anybody who wants to get their
items top of the bill can do so with a little bit of forethought and | think it would ill behove this
hon. House if in fact we were to start playing ducks and drakes with everybody’s personal
ambitions to shift the agenda round, because this item is not the only one which concerns
people in their business life. It is a busy fortnight for people who have other responsibilities too
and | do not think we should start shifting items around virtually at the drop of a hat.

Mr Henderson: Mr Speaker, we are here to conduct the business of the day. Nobody, as
far as | can see, is here to shuffle agenda papers around to suit personal motives and all the
rest of it. There is a perfectly valid reason why Mrs Cannell, the hon. member for East
Douglas, has moved this particular suspension of standing orders; it is quite obvious and it
happens time and time again in this hon. House and in another place because the private
members’ resolutions and so on in general always are tacked on at the end of the agenda and
they lose their impetus and, quite often, can lose votes and everything else. And | can see the



point here: if this is split up or whatever, it could lose the meaning that Mrs Cannell hopes to
have for it.

| have got no problem with it being advanced up the agenda slightly. It is not going to
matter a jot to me; | am here to work until half past five and, if needs be, any other Tuesdays
as well, so | have no problem with it.

Mr Brown: Mr Speaker, | am really brought to my feet by the comment from the hon.
member for North Douglas in terms that he indicated that because it is a private member’s
motion it is just tacked on the end of the agenda. | would remind the hon. member that the
agenda is for matters laid out by standing orders and it is not a matter for the members of the
House as such, but of course it is a matter for the members of the House whether or not we
advance anything on the agenda, which is hence the motion before us by the member for East
Douglas.

| would make the point that this House’s primary role is in fact to pass legislation; it is not
to debate motions although, of course, there is that provision there, and it is a matter for the
House whether or not it believes that this matter should be brought up the agenda at the
expense of legislation. Maybe there is only one more sitting of the House left before this
recess, but that one more sitting could mean that some of these Bills if they are dealt with
today will get their third reading and then can go to another place before the summer recess
and | think members should keep that in their mind because that is important. Whilst this is an
individual subject of considerable importance to all of us, legislation of course is also of
considerable importance; the difference is that the motion the hon. member has can be
debated in another place when in fact that matter is before Tynwald Court; the legislation
cannot, and | would just ask members to keep that uppermost in their mind. Voting against this
motion does not mean that the matter of whether or not this Island invests in an incinerator
and the implications that may or may not be founded, based on advice from other parties -
whether or not that, in fact, is going to happen is a subject that will be debated elsewhere, and
it can be debated here if the House wishes to bring it forward.

Of course, what we do not know is whether or not the House will finish its legislation with
a reasonable time to allow this matter to be debated anyway, and it is always open to a
member to seek an extension to standing orders to exceed 5.30, so that is another option
open to the House, but | would say that we should concentrate on the primary role of this
House. That does not debar the hon. member from having this debate in another place and |
would say that if we are going to get what seems to be, looking across from my desk, a
substantial document, then | would think to read that in half an hour and to consider it and
debate it with some sort of meaningful debate from members who really have not had that
opportunity is not necessarily the right way forward, and | would propose that we do not
support this motion, that we may still get to the business at the end of the day and ultimately,
of course, this matter will go to Tynwald Court, and | think the public, like many of us, are
confused because there are so many different points being raised on the matter of incineration
and, whilst we can respect those who have a concern about it, there are also many cases put
forward by many people of prominence as to the advantages of incineration, but that whole
issue will come later and | hope that members will leave this where it is and let us see how we
get on with the business of the House.



Mr Karran: Vainstyr Loayreyder | wanted to try and keep quiet on this whilst | always
intended to support the hon. member, but the crass hypocrisy of the previous speaker as far
as, you know, we cannot suspend. We did it last week when it was the government’s side. We
could change the agenda when it suits the standing orders and we need to keep it in order
now this week because it is not our gang that is doing it. Well, | am sorry, | will support the
hon. member as far as this is concerned because | believe that if it is good for the
government’s side it is good for the other side. This is one of the most important issues and
we are going to end up in a situation where we are going to end up with the kids and grandkids
hitting us over the head for being so blatantly stupid in this hon. House if we go down the road
of what is proposed by the government.

So as far as the hon. member is concerned, | shall support her. | just hope that some
members can try and stop their amnesia. You cannot be changing the agenda paper one
week for the executive. We have already changed the standing orders so that you can bring
amendments here on the hoof because you have got the block vote, and some of us here who
wanted to suspend standing orders could never get three quarters of the House; even if we
were offering them a double pay rise and 15 years’ extra life in this hon. House, | would still
have eight votes against me. So there is no chance that some of us. . . and you have done
that on purpose and now you try and play it the other way, hon. member for Castletown!

| hope this House, if it has any fairness and decency - it did it last week for the executive,
it should do it for the hon. member, and | think it is totally wrong if this hon. house does not do
that. | would agree with the fact that | would like to get on with the legislation that is in front of
us today but, at the end of the day, this is an important issue which will have more effect than
many of the items of legislation down here, more direct effect on the individuals than most
legislation on this agenda paper today. | just hope members do not take amnesia and say,
‘Well, it is only the hon. member for East Douglas, she’s not part of my gang so I'm not
supporting her.’ | think that is wrong. | think the member has got a legitimate argument, it is
one of the most important issues that this House will have to deal with and give a liability to
future generations. | hope this hon. House supports the hon. member, and she has my
support.

Sir Miles Walker: Mr Speaker, | do not mind what we do as long as we get on with it.
(Members: Hear, hear.) | have to say, when | read the agenda paper before leaving home or
whenever we received it, it seemed to me we would get through all this business in one day. |
think that is possible and | think we ought to be doing that. We do have a request from the
hon. member to bring a resolution forward; | am content to go with that because | do not see
any reason why not to, but the sooner we get on with business on this agenda, the sooner we
will be finished.

Members: Hear, hear.

Mr Gilbey: | think there has been a misunderstanding about this. First of all the hon.
member talked about a presentation on the incinerator at lunchtime. This is a totally limited
one; this merely explains the difference between mass-burn incinerators and pyrolysis. It
certainly does not go into the whole explanation about the order which is being put to the June
Tynwald. | should explain to hon. members the timetable -



The Speaker: With respect, hon. member, we are debating the suspension of standing
orders, not an item on the agenda.

Mr Gilbey: Yes, but | was going to explain why | do not think it is necessary to bring this
forward, because there is no urgency between now and Tynwald. The government will be no
more committed to building an incinerator than it is at this moment, because quite clearly there
will be no commitment at all unless Tynwald at the June sitting approves the entry into a
contract. So therefore there is absolutely no urgency about this; whether we pass later Mrs
Cannell's motion or not it will not change the position. Nothing would be committed until the
June resolution is considered and, if thought appropriate by Tynwald, passed, because clearly
the department will not enter into any contract or any commitment in addition to those four
investigations which are going on at the moment. So there will be absolutely no commitment
that is not entered into now between this date as | stand here now and the June Tynwald,
when it will be up to Tynwald to decide whether they pass the resolution put to them or not,
having been briefed at three different presentations today regarding pyrolysis, next week
regarding dioxins and finally on 13th June regarding the whole project in detail when three
hours have been set aside for this, and | hope hon. members have got a letter from the chief
executive of the department setting out this timetable.

So | can see no reason to hurry forward this matter at today’s sitting but there are vital
government Bills which need consideration and progressing.

The Speaker: Hon. member, | invite the mover to reply.

Mrs Cannell: Thank you, Mr Speaker. | have no wish to take up any more valuable time.
| thank the members for the contributions that they have made. | would suggest, though, that it
is urgent that members consider this item today because of the overwhelming growing public
concern in relation to the question of cancer, and | also would have thought that members
would be better equipped going into a debate in another place on 20th June if we had an
informed debate today. | would therefore like to move the motion standing in my name and |
sincerely hope members will support it and allow the debate to come forward.

The Speaker: Hon. members, you have the motion before you. Those in favour please
say aye; those against, no. The noes have it.

A division was called for and voting resulted as follows:
In the Keys -

For: Mr North, Sir Miles Walker, Messrs Houghton, Henderson, Cretney, Braidwood, Mrs
Cannell, Messrs Shimmin, Downie, Mrs Hannan, Mr Karran and the Speaker - 12

Against: Messrs Gilbey, Rodan, Mrs Crowe, Messrs Brown, Bell, Corkill, Cannell and Gelling -
8

The Speaker: Hon. members, the motion fails to carry. There were 12 votes for, 8
against. As it was a suspension of standing orders 16 votes in favour were required.

Human Rights Bill — Third Reading Approved

The Speaker: We now move to item 9 on the agenda, the Human Rights Bill for third
reading. | call upon the hon. member for Castletown, Mr Brown.



Mr Brown: Mr Speaker, the Human Rights Bill 2000 gives further effect in Manx law to
the rights and freedoms guaranteed under the European Convention on Human Rights which
have applied to the Isle of Man since the Island ratified the European convention in 1953. The
convention rights which already apply to the Island are given in clause 1, schedule 1 of the Bill
and the Bill provides that legislation applying to the Island - that is, Acts of Tynwald, the UK
Parliament, church measures and all subordinate legislation whenever enacted - must as far
as possible be read and be given effect in a way which is compatible with convention rights.
The Bill provides that a person may seek an interpretation that legislation, whether primary or
secondary, is compatible with the convention rights. If a declaration of incompatibility is made
by the courts this does not affect the validity, continuing operation or enforcement of the
legislation in respect of which such a declaration is made. In other words, a declaration of
incompatibility is not binding on the parties to the proceedings to which it is made.

It will be a matter for government and ultimately the Island’s legislature whether or not
they feel that our Manx law should be amended to remove any conflict between the rights
given to our people under the Human Rights Act and our own legislation. The courts cannot,
because they will have no powers to, override the authority of Tynwald and its branches. The
Attorney-General has a responsibility to advise government when a declaration of
incompatibility has been made. Under the provisions of the Act it will be unlawful for a public
authority to act in any way which is incompatible with the convention right. However, there is a
defence in that if, as a result of one or more provisions of an Act, the authority could not have
acted differently or where one or more provisions under an Act cannot be read or given effect
in a way which is compatible with convention rights and the authority was acting so as to give
effect or enforce those provisions. A public authority is determined as a court or tribunal and
any person certain of whose functions are functional of a public nature - for example,
government departments, government boards and local authorities. However, neither Tynwald,
the Legislative Council or the House of Keys, or a person exercising functions in connection
with proceedings in Tynwald or any of its branches, are determined as a public authority or
acting as a person whose functions are of a public nature.

Under the provisions of the Bill that now is to get its third reading, damages may be
awarded by the appropriate court against a public authority. However, the court must take into
account the principles applied by the European Court of Human Rights in relation to the award
of compensation as provided under article 41 of the convention.

The Bill provides, as does the European convention, which already applies to the Island,
the freedom of expression, freedom of thought, conscience and religion. There is a provision
within the Bill for the Council of Ministers to permit a derogation. The Bill requires also that the
explanatory memorandum of a Bill to be put before the House or the Legislative Council must
provide a statement to the effect that the Bill and its provisions are compatible with the
convention rights, or a statement to the effect that, although the member moving the Bill is
unable to make such a statement of compatibility, the member nevertheless wishes to proceed
with the Bill. In either case it will still be a matter for the legislature whether or not it pursues
the Bill and its provisions.

Finally, there will be a considerable amount of learning required by our courts,
government and other public bodies to ensure that the provisions of the Act are understood
and complied with and therefore, as can be seen under clause 23 of the Bill, the Act will come



into force when the Council of Ministers are satisfied that the Island is ready to progress with
the provisions within the Act. The Act can be brought into effect on such day as the Council of
Ministers determine by order, and provisions of the Act may be brought in on different days.

This is a major step forward for the Island and an important one for our people in
enacting our own human rights legislation, and therefore | have great pleasure in moving that
the Human Rights Bill 2000 be read a third time.

Mr Bell: | beg to second, Mr Speaker.

Mr Houghton: Mr Speaker, as indeed during the second reading of this Bill, | am
thoroughly disgusted for many reasons why this Bill, which has been referred to on the streets
as a criminal’s charter, really needs to go ahead and go through the branches. It really does
not affect the man on the street. It will cause confusion in the legal profession; it will cost
government an absolute fortune in the years to come; it will cause untold bureaucracy; it will
lead to many amendments of Acts of Tynwald because of incompatibility reasons, as has
been explained this morning by the hon. mover, and of course | think it will lead to chaos and
confusion, and really, in closing, | just think that this Bill, to sum it up, will actually negate the
public’s fundamental right to see real justice being seen to be done. It will negate that right, sir.
Thank you.

Mrs Hannan: We are here, Vainstyr Loayreyder, to represent the people. We are not
exceptional people. We are here to make sure that everyone has rights and that people’s
rights are respected and therefore, in representing the people, we are not over and above the
people, we are the people (Mr Houghton: Hear, hear.) and therefore it is up to us to guard
jealously those rights, the rights of people and every individual. That does not mean that
someone has more rights than someone else or someone has less rights than someone else.
We do have freedom of speech and, within this Court, yes, we are all able to represent
viewpoints. In the street people are able to represent viewpoints, but there does have to be a
balance with that responsibility. There are rights but there are also responsibilities, and we are
here also to protect those rights and responsibilities. We are here to protect people from all
sorts of initiatives that this legislation brings in: to protect freedoms, to protect privacy, to
prevent people being tortured - all the things that happen throughout the world. This legislation
is bringing this home into domestic law, and therefore | think it is a great day today for the Isle
of Man. | think it is a wonderful day that we are able and we have the freedom within our
House of Keys to bring forward this legislation.

We talked before about 20 years to bring forward some sort of plan for dealing with
waste that is produced and, because we have not got on with it, we are seen to be somewhere
demeaned because of that. For longer than that we have tried to bring human rights to our
people, something that they do not have to take away to a different country to be heard, and
therefore | think it is absolutely wonderful today that | can be part of a Human Rights Bill
looking after the rights of our people and giving them rights, responsibilities, but protecting
them.

Can | just say before | end that even criminals have rights, even criminals are people -
Mr Houghton: Now they will have more rights.



Mrs Hannan: They will have no more rights than me or any other member of the Isle of
Man, but they also deserve rights and therefore this legislation will protect everyone.

| do not think and | would hope that we will not demean people. People do have different
outlooks, we do attract different people and people do develop differently within our
community and therefore | think that in actual fact, instead of criminalising everybody straight
off, we should even try harder under human rights legislation to give people more rights and
protect those rights for them.

| think it is a great day. | am very proud of being part of the Human Rights Bill 2000 in the
House of Keys.

Mr Gilbey: Mr Speaker, | am drawn to my feet by the statement of my colleague and
friend, the hon. member for Peel, who seemed to suggest that people in the Isle of Man had
no human rights. | really do not think we can let that statement go unchallenged. Personally, |
think that the Isle of Man probably has more human rights for all its people than most other
countries. For example, we have a court system where you can go right through to our court of
appeal and then beyond that to the House of Lords at the same time - it is no good sneering at
what is a system which gives an appeal to a completely independent and very prestigious legal
body. We also have the right of petitions to Tynwald; we also have the right of petitions of
doleance. So | think it is quite wrong that it should go on the record unchallenged that the
people of the Isle of Man have no human rights, because | for one do not think that is true or
accurate.

Now, regarding this Bill, | think there are different arguments to it, one of the arguments
put forward by the hon. member for North Douglas, Mr Houghton, and then there is the other
side that it is advantageous to have these matters tried in the Isle of Man rather than go to
Europe and, as in all things, | do not think it is a question of black and white; it is probably a
question of shades of grey. But to my mind this Bill has advantages over what is in the
adjacent isles in that it does have some different provisions but, more importantly, as the hon.
mover has made very clear, it will not be rushed in. The Bill will be put in place and then the
Council of Ministers will wait to see how it operates in other countries and what problems there
are or are not, after which it can be brought in and, if necessary, if there are appalling
problems elsewhere, an amendment Bill could be brought in to deal with them. So I think that
on balance this Bill should be supported on the basis that the hon. mover has explained.

Mr Henderson: Mr Speaker, | support this Bill in 99 per cent of its entirety. A Bill that
subscribes to the right to liberty and security and all the various other articles listed out in the
annexes at the back - freedom to thought, conscience and religion, freedom of expression -
has got to be a good thing; it brings us in to the 21st century.

Mr Houghton: We already have them.

Mr Henderson: It backs up what the Chief Secretary and the Attorney-General were
saying to the UN earlier in the year.

Now, having said that, | too have one or two misgivings and | have alluded to those
before, and perhaps | have some sympathy with my colleague for North Douglas in the law
and order issues. That is something that we need to think carefully about. But what does
concern me is the issue still of legal aid, and | am concerned with that and especially with the



comments from the hon. member for Peel, Mrs Hannan, where she said, ‘rights for everyone.’
Well, that is mostly true, but we still have a problem here where, although the hon. member
moving this Bill has said everyone will be entitled to legal aid et cetera et cetera, that is fine but
| think it is still legal aid on the basis of working for the very poor and means-tested, so actually
the more money you have the less legal aid you will get. And then we have the grey area of
people who are not earning that much and who will not be able to be entitled to a great load of
legal aid and then they will not be able to assert their human rights because they will not be
able to afford the case and the solicitors and all that goes with it to progress a genuine human
rights issue. Now that is something | do feel strongly about, and | hope in the fullness of time
that the hon. mover may be able to look at that particular issue. | accept legal aid is an
expensive option for the government of the Isle of Man and so on, but if we are progressing
human rights and we are saying it is a good thing to do and it sends out positive signals to the
rest of the world and all that, then perhaps we could look at this issue here where the ‘grey
area’ of earners, as | have come to call them, who are just above the threshold for full benefit
but nevertheless fall into the area where they may be entitled to a quarter or a fifth of legal aid
benefit will not be able to afford to progress a human rights issue which could be quite costly
and therefore they would lose out on trying to progress something of their rights.

So those are my concerns. | do make a call upon the hon. member, Mr Brown, to look at
that particular issue as we are going along this road. It may be possible to make amendments
in the future - | feel certain it will be - and bear those comments in mind, but otherwise | am
supportive of the Bill.

Mr Rodan: Mr Speaker, just following from the last hon. speaker, | think it is worth
reminding ourselves that the Isle of Man has in fact been signed up to the Convention on
Human Rights since 1953. What is happening and what this Bill is all about is that it is now
considered the time is long overdue to recognise the importance of making these rights more
directly accessible under the convention by enabling people to enforce them in the Island’s
courts rather than go to the considerable delay and expense which is currently involved in
taking our cases to the European commission and court in Strasbourg; that is what this is all
about.

The hon. member for Douglas North has focused in on one possible area of difficulty
regarding legal aid, and the difficulties surrounding that in terms of alleged breach of the
human right to a fair trial is an illustration of the many, many areas of concern that are now
going to be thrown up by this particular Act, and the strongest advocates of this legislation will
not deny that all rafts of existing and future legislation are going to have to be very carefully
scrutinised to ensure compliance with human rights in order to avoid litigation. The key in this,
and the most important clause in this Bill in my opinion, is the very last one, clause 23, which
states, of course, that the actual coming to force on such day as the Council of Ministers may
by order appoint, and this is the safeguard, | suggest; in the UK the Act comes in this October
having been subject to at least a two-year wait during which time the opportunity has been
taken to carefully scrutinise all those areas of legislation which the new Act is liable to impact,
so that when it does come in they shall be ready for it. | suggest it is extremely important that
we do the same and that the Attorney-General is going to have quite a lengthy process of
looking at current legislation, current areas of difficulty, and quite rightly so. This is very much
a case of hasten slowly. The principle is absolutely correct, it is long past time that the Isle of



Man courts were able to enforce these rights and freedoms to which this Island has been a
party for nearly 50 years but we must have our wits about us and recognise the areas of likely
involvement such as legal aid and a whole raft of other issues, Mr Speaker.

The Speaker: | call upon the mover to reply.

Mr Brown: Thank you, Mr Speaker. | thank members for their contributions and the
points they have made, and | do wish to endeavour to respond to some of them because |
think they are important, as is this legislation.

The hon. member for Garff who spoke last mentioned there will be a need for
consideration of our existing legislation to amend it to comply with the Human Rights Bill, and
of course he is right in the terms that it will be a responsibility on government and some would
say it should now be because the convention applies to in fact consider when it is amending
legislation or, as things arise, whether or not there is a need to ensure that our legislation that
applies within our Island in fact complies with the rights under the convention. Those rights, |
would remind members, are for our people whoever they are; that is the important thing to
concentrate on, and | will come back to that when | respond to the hon. member for North
Douglas.

So there is a lot of work to be done but it is ongoing: legislation is upgraded all the time,
that is the role of this House, and new legislation coming in, and the point that we have a
responsibility to be consciously aware in this House whether or not the Bill being promoted
complies with our Human Rights Act is, | would have thought, a good thing and we should be
doing anyway.

If I can come to the member for North Douglas, Mr Henderson, who raised the issue
about his concern on legal aid, | did make it, | thought, very clear at the clauses stage and |
would just re-emphasise again that of course legal aid is provided under other legislation, and
that is a matter that is dealt with elsewhere, and | did make the point in a response to the hon.
member for Onchan, Mr Karran, where | said that that issue is a separate issue, and whether
or not the government believes there is a need to increase that level again is a matter for
those responsible.

The issue certainly - | am sure the Chief Minister is noting it in terms of the issue that is
raised, but | would just make a couple of points. The Isle of Man legal aid system is already
more generous than the legal aid available anywhere else in the British Isles as far as |
understand it. Secondly, the point about the grey area - the grey area will always exist and
there is a difficulty for that because, unless you make everything free or you make everything
available to people, the grey area will exist because we will draw a line, and all we will do is
increase the level of where the grey area is. Now, whether that is right or wrong, that is a
matter of political judgement and that is why we are here. And then we have to say whether or
not we believe the level that has been determined is fair, and that is really all that we as
legislators can do. And there will be people who fall outside that who naturally will say, ‘But it is
not fair’, and when you hear the argument you can understand that when somebody may have
to fund the whole bill themselves who are not that wealthy, but the implications are that it will
tie up their resources for quite some time as against somebody who is certainly below a
certain level who will get their legal aid funded so that they can take their case. It is a difficult
balance, that is a responsibility that we have, and all | can say to the hon. members, | am sure



that the Chief Minister has heard the comments that you have made and that the issue
certainly is one that will be passed on to those who actually recommend the legal aid level.
What | would say of course is, as | said at the clauses stage, legal aid is available to our
people, if this Act is passed and when it comes into force, to go to court to challenge whether
or not the Isle of Man is complying with the provisions under the Act, as it will become.

The hon. member for Glenfaba, Mr Gilbey - | thank him for his support because | think
we all know that he has concerns on this, as | think it is fair to say we all do; you are balancing
up the rights and what are the implications of those rights, and the courts, of course, will
determine that, and, as he says, there is a right of appeal to certain bodies, there is a right of
petition and | accept all that, but in fact this goes further. This enacts rights which we do not
have enacted in our own legislation. It is there by convention but it is not in our law, and | think
that this is a major step forward and there are very few major steps forward in our history
where people are given rights in a way like this, and those rights are there and then somebody
has to judge it, and, if there is a problem, then the legislators of course have to determine
whether or not they are content with those rights being there and there are all the implications
that go from that.

| thank Mrs Hannan for her support, and again | know that she is one with a number who
have over the years been concerned that the Isle of Man has not necessarily complied with
the provisions of the convention and in fact | think it is fair to say some of us felt we went
through a very difficult period when the Island refused to provide the right of petition for our
people to petition the European court and that really had major implications, and thank
goodness that was changed.

If I now come to the hon. member for North Douglas, Mr Houghton, who has expressed
serious concerns, he used the words which | think are a little bit unfortunate, in terms that he
sees this piece of legislation as being a criminal’s charter. (Mr Houghton: Hear, hear.) All |
can say to the hon. member - and | know he has a keen interest in the policing side of it, but
again we as legislators have got considerable roles to play. It is about the rights of the police
and the rights of the individuals -

Mr Houghton: It is not necessarily the police -

Mr Brown: - and the point is that a criminal is not a criminal until it has been proven they
have actually committed an offence, and when they have committed that offence they then
can be dealt with by the courts. This Bill takes nothing away from that. What this Bill does is
ensure that the individuals which one day - and | hope it never happens - could be yourself, it
could be your wife, it could be your children, who can be brought into custody and can be dealt
with by those in authority, whoever those in authority may be, and what this legislation will do
is ensure that those people, who may be our families, have rights. Now, if you sit and say that
is the only thing we had in Manx law, then of course the hon. member may well be right, but of
course we have Criminal Justice Acts; we are going through a Criminal Justice Bill which
complies with the convention but certainly makes clear the rights of individuals who are
brought into custody and goes through all what can and cannot be done and this Bill, and |
think it is very important at this stage just to spell out the point that matters. In the legislation
this is what we are giving to our people; this is the article that we are enacting in our law which,
as | say, applies to us anyway but can now, if this Bill becomes law, be challenged here in the
Isle of Man, and | not know how anyone can oppose the basic principles of legislation. It gives,



under article 2, the right to life; under article 3, prohibition of torture; under article 4, prohibition
of slavery and forced labour; under article 5, right to liberty and security; article 6 is right to a
fair trial; article 7, no punishment without law; article 8, right to respect for private and family
life; article 9, freedom of thought, conscience and religion; article 10, freedom of expression;
article 11, freedom of assembly and association; article 12, right to marry; article 14,
prohibition of discrimination; article 16, restrictions on political activity of aliens, and just so that
is clear, it is saying nothing in it restricts them, so it is making clear they have the right; article
17, prohibition of abuse of rights; article 18, limitation on use of restrictions on rights. These
are the rights that we are enacting, they are the headings, and of course the detail of those
rights and what people have are then spelt out under those articles.

To me, it seems very important that in considering this that it is clear. This is not a charter
to give criminals a right to rule. The criminals can still be apprehended under the law. There
are already provisions that restrict the activities of the police. We hear of them every day: they
can only hold somebody for so long without going to a JP; even then they can only hold them
so long without going to court. These are already in being; this is not going to alter that. If a
person is guilty of an offence, the courts will determine that, but it is the duty and responsibility
of those in authority, the police, to make the case, the Attorney-General to make the case, the
lawyers to make the case, and the person has the right to be defended. What will happen is
that if justice does its job, then those who have committed acts against society can be dealt
with. The penalties - because this does not stop us inflicting penalties on people - are
determined by this House in its legislation, and the courts then take their guidance from the
law that we pass and we determine the maximum level of that penalty. So all these things are
in place in hundreds of pieces of legislation the Isle of Man has enacted here as it does
elsewhere, so | do not believe that this is what is really a danger. Yes, there will be
implications from this legislation because the courts will then take into account any case put
before them based on our law, as they now should do and do under the convention. What it
will mean is an individual from the Isle of Man, whether it is a child, whether it is an adult, will
not have the only option of going to Strasbourg to have their case heard. They will be able to
have it heard here in the Isle of Man in an English-speaking jurisdiction, but still, if they wish,
can exercise that right through the European Court at a later date.

So | hope that we will support this important piece of legislation. It is an important piece,
it is a major step forward for the Isle of Man and, | believe, an important day for the Isle of
Man, and the most important day will be when it is actually brought into force. It gives me great
pleasure to move this Bill, have a third reading.

The Speaker: Hon. members, the motion is that the Human Rights Bill 2000 is read a
third time. Those in favour please say aye; those against, no. The ayes have it. The ayes have
it.

A division was called for and voting resulted as follows:

For: Messrs Gilbey, Rodan, North, Sir Miles Walker, Mrs Crowe, Messrs Brown, Henderson,
Cretney, Braidwood, Shimmin, Downie, Mrs Hannan, Messrs Bell, Corkill, Cannell,
Gelling and the Speaker - 17

Against: Mr Houghton and Mrs Cannell - 2
The Speaker: Hon. members, the motion carries, 17 votes in favour and 2 votes against.



Protection from Harassment Bill — Clauses Considered — Third Reading Approved

The Speaker: Hon. members, we now move on to item 10 on the agenda, Protection
from Harassment Bill for consideration of clauses. Hon. member for Ramsey, Mr Bell. Clause
1, sir.

Mr Bell: Thank you, Mr Speaker. Just briefly before | start on the clauses, there were two
outstanding queries from the second reading which | would just very briefly like to respond to.
The first of all was a point raised by the hon. member for Peel, Mrs Hannan, who asked in fact,
will it apply to the harassment of tenants by landlords? The advice | have received is that, yes,
it will provided it meets the criteria contained within the Bill.

Likewise the hon. member for Rushen, Sir Miles Walker, asked whether in fact it would
apply to groups harassing individuals. | am assured again that, yes, it will in this case because
the way the legislation is written it is in the same context as ‘he or she’ in the Bill. The singular
also applies to the plural provided the criterion is met in the process, so if, for example, the
group was harassing an individual on a regular basis, i.e. more than twice, then, yes it will fall
within the remit of the Bill, so | hope that satisfies the queries of the two hon. members.

Mr Speaker, clause 1 of the Bill prohibits a person from pursuing a course of conduct
which the person knows or ought to know amounts to harassment of another. A course of
conduct must involve conduct on more than one occasion. A number of defences are included
in the clause.

Sub-clause (1) prohibits a course of conduct which amounts to harassment of another if
the person knows or ought to know that it amounts to harassment. The three elements of the
prohibition are: (1) the course of conduct, this is defined in clause 7, sub-clause (2) as
requiring conduct which includes speech on at least two occasions; (2) harassment of another;
harassment is not defined in any defined manner because of the variety of conduct which
might be adopted by stalkers and others in harassing their victims. Clause 7, sub-clause (1)
includes within ‘harassment’ the causing of alarm or distress. The effect of the clause is to
focus upon the effect of the harassment on the victim. And the third point is knowledge. It is
not necessary to prove that the defendant intended to cause harassment. It is sufficient that
the defendant knew or ought to have known that his actions would amount to harassment.

Sub-clause (2) sets out the test for determining the cases in which a person ought to
know that his actions would amount to harassment. This is to be determined by the
‘reasonable man’ test - that is, whether a reasonable person in possession of the same
information would think the course of conduct taken by the defendant amounted to
harassment.

Sub-clause (3) provides defences for conduct which might otherwise be described as
harassment. Such conduct is exempted from the provisions of the prohibition if: (1) the
conduct is pursued for the purpose of preventing or detecting crime - for example, the police or
customs; (2) the pursuit of conduct is permitted under an enactment or a rule of law - for
example, the interception of communications, powers of entry et cetera; and (3) in particular
circumstances the pursuit of the conduct was reasonable - for example, private investigators,
journalists, debt collectors et cetera. However, this does not mean that all activities by such
persons are exempted, only those which are reasonable in the particular circumstances. Mr
Speaker, | beg to move clause 1.



Mr Shimmin: | beg to second, sir, and reserve my remarks.
The Speaker: Does the mover wish to say anything further?
Mr Bell: No, sir, | thank the hon. member for his seconding!

The Speaker: The motion is that clause 1 stand part of the Bill. Those in favour please
say aye; against, no. The ayes have it. The ayes have it. Clause 2.

Mr Bell: Clause 2, Mr Speaker, deals with the consequences in criminal law of breaches
of clause 1.

Sub-clause (1) makes it an offence for a person to pursue a course of conduct in breach
of the prohibition in

clause 1.

Sub-clause (2) sets the maximum penalty for an offence under sub-clause (1) at six
months’ custody and/or a £5,000 fine. The offence is a summary offence which is dealt with in
the High Bailiff’'s Court or a magistrates’ court.

Sub-clause (3) amends section 27 of the Police Powers and Procedures Act 1998. The
effect is to make an offence under this clause an arrestable offence. This will give the police
the power to arrest an offender or a suspected offender without a justice’s warrant. A court
that deals with a person under this clause may make a restraining order under clause 5 to
prevent further harassment. | beg to move clause 2, Mr Speaker.

Mr Shimmin: | beg to second, sir, and reserve my remarks.

The Speaker: The motion is that clause 2 stand part of the Bill. Those in favour please
say aye; against, no. The ayes have it. The ayes have it. Clause 3.

Mr Bell: Clause 3, Mr Speaker, creates a civil tort. In broad terms a tort is a name given
to a right of action to seek damages in the High Court - for example, rights of action which
arise in cases involving nuisance or negligence. The clause gives the High Court the power to
award damages against the person who breaches the prohibition under clause 1. In addition,
the court may grant an injunction to prevent further harassment by the offender. It is an
offence for the defendant to the injunction to breach it without reasonable excuse.

Sub-clause (1) enables the victim of a course of conduct to make a claim in the High
Court in respect to an actual or apprehended breach of the prohibition of harassment in clause
1.

Sub-clause (2) sets out the damages available under a claim made under sub-clause (1)
of this clause. The damages will be monetary compensation which, quite apart from
compensation for any actual damage, can include compensation in respect of anxiety and any
financial loss caused by the harassment. Where there is a right for the High Court to grant
damages, the court also has the power to grant an injunction ordering the person concerned to
stop the particular activity complained of. The High Court will have the powers to grant an
injunction either in addition to damages or, instead of damages, as the circumstances require.
An applicant can ask the court to issue an injunction without asking for an award of damages.



Sub-clause (3) deals with cases where the High Court has granted an injunction and it is
alleged by the plaintiff that the offender has breached the injunction. In such cases the plaintiff
may apply to a deemster or the issue of a warrant to arrest the offender.

Sub-clause (4) requires an application for the issue of a warrant for the arrest of a person
in breach of an injunction to be made by a deemster.

Sub-clause (5) requires the deemster before issuing the warrant to be satisfied that there
are reasonable grounds for believing that there is a breach of the injunction. The application
for the warrant must be substantiated on oath.

Sub-clause (6) makes it an offence for a person to do anything which is prohibited by an
injunction. Normally the breach of an injunction is treated as a contempt of court, but under the
proposed legislation it is made an offence so that the police investigative powers will assist to
provide adequate protection for the victims.

Sub-clauses (7) and (8) prevent the possibility of double jeopardy, where a person who
has been convicted of an offence under sub-clause (6) could be punishable for contempt of
court in respect of the same breach.

Sub-clause (9) provides the penalties for an offence under sub-clause (6). On conviction
of the Court of General Gaol Delivery the maximum penalty is five years’ custody and/or an
unlimited fine. On conviction before a High Bailiff or a Court of Summary Jurisdiction the
maximum penalty is custody for six months and/or a fine of £5,000. Mr Speaker, | beg to move
clause 3.

Mr Shimmin: | beg to second, sir, and reserve my remarks.

Mr Braidwood: Mr Speaker, | am very pleased to see this clause in the Bill. It will make it
a lot easier for plaintiffs to obtain an injunction, which at the present time is a very costly
exercise for them if they have to go for an injunction through an advocate and the courts and
pay privately. Thank you, Mr Speaker.

The Speaker: Mover to reply.

Mr Bell: | thank the hon. member for his comments, Mr Speaker, and | would just also
remind him, of course, that in these circumstances legal aid could be available for people who
require it. | beg to move clause 3, Mr Speaker.

The Speaker: The motion is that clause 3 stand part of the Bill. Will those in favour
please say aye those against; no. The ayes have it. The ayes have it. Clause 4.

Mr Bell: Clause 4, Mr Speaker, makes it an offence for a person to pursue a course of
conduct which he knows, or ought to know, causes another to fear on at least two occasions
that violence will be used against him. The clause includes a number of defences. A court that
deals with a person under this clause may make a restraining order under clause 5 to prevent
further harassment.

Sub-clause (1) creates a new offence where a person pursues a course of conduct
where he knows or ought to know that the conduct will cause the other person to fear on at
least two occasions that violence will be used against him. The three elements of the
prohibition are: (1) the course of conduct defined in clause 7, sub-clause (2) as requiring
conduct which includes speech on at least two occasions; (2) causing another to fear; the



victim must be caused to fear, on at least two occasions, that violence will be used against
him. Violence is not defined and will be given its ordinary everyday meaning by the courts. And
the third point is knowledge; it is not necessary to prove that the defendant intended to cause
fear on the part of the other person. It is sufficient that the defendant knew or ought to have
known that his actions would cause the other person to fear violence on those two or more
occasions.

Sub-clause (2) sets out the test for determining the cases in which a person ought to
know that his actions would amount to causing another to fear the use of violence. This is to
be determined by the ‘reasonable man’ test - that is, whether a reasonable person in
possession of the same information would think that the course of conduct taken by the
defendant would cause the other to fear violence.

Sub-clause (3) provides defences for the conduct which puts another in fear of violence
in contravention of sub-clause (1). Such conduct is exempted from the provisions of
contravention if (1) the conduct is pursued for the purpose of preventing or detecting crime -
again, for example, police or customs; (2) the pursuit of the conduct is permitted under an
enactment or a rule of law - again the interception of communications or powers of entry are
used as examples; (3) in the particular circumstances the pursuits of the conduct was
reasonable; and (4) in self-defence, in defence of another or in defence of property.

Sub-clause (4) sets the maximum penalty for an offence under this clause. The
maximum penalty is five years’ custody and/or an unlimited fine on conviction by the Court of
General Gaol Delivery or six months’ custody or £5,000 fine on conviction by a Magistrates’ or
High Bailiff's Court. The penalty reflects the seriousness of the offence, which involves violent
behaviour rather than harassment.

Sub-clause (5) enables the Court of General Gaol Delivery to regard conviction for an
offence under clause 2 as an alternative to conviction of an offence under this clause. This
can apply even where the alternative charge is not mentioned in the information setting out the
charges.

Sub-clause (6) is a technical provision to ensure that the Court of General Gaol Delivery
has full power to deal with alternative convictions for offences under clause 2. Offences under
that clause are summary only and would not be triable in the Court of General Gaol Delivery
except in the case of an alternative verdict under sub-clause (5) of this clause. Mr Speaker, |
beg to move clause 4 stand part of the Bill.

Mr Shimmin: | beg to second, sir, and reserve my remarks.

Mr Cannell: Mr Speaker, | would just like the hon. mover to explain to me why in clause
4, sub-clause (1) the decision was made to only act upon a second time of violence being
threatened. | do not doubt that the reason is one of proof, but | am sure that many people
have read or have experienced, more unfortunately, personal instances where this could be
threatened, and it is quite sufficient for a complaint to be registered upon the first time that that
violence is actually threatened, or conduct which is unacceptable is threatened, and | just
wondered why in fact it was necessary for a second time, at least a second time, to be
included, a person whose course of conduct causes another to fear on at least two occasions,
because | am sure there are plenty of instances where one would be more than sufficient for
action to be contemplated.



The Speaker: Mover to reply.

Mr Bell: Yes, Mr Speaker, it is quite a simple point, that, really. The law already allows a
prosecution for a single act of violence. The charge of assault is, in fact, putting someone in
fear of violence, and | understand that if someone did this on a single occasion it would
actually be contrary to section 56 of the Petty Sessions and Summary Jurisdiction Act 1927.
The only difference is that for harassment to be proved it has to be done on a number of
occasions; just a single one-off incident would not be sufficient to fall under the definition of
harassment, but there is a provision within law at the moment, albeit attracting a lesser
penalty, which does allow for someone to be prosecuted for a single offence. | beg to move,
Mr Speaker.

The Speaker: Hon. members, the motion is that clause 4 stand part of the Bill. Will those
in favour please say aye; against, no. The ayes have it. The ayes have it.

Clause 5.

Mr Bell: Mr Speaker, clause 5 gives a new power to a court sentencing a person
convicted of an offence under clause 2 or 4 of the Bill to make an order restraining him from
pursuing further conduct against the victim, or any other person named in that order, which
amounts to harassment or will cause fear of violence. The order may run for a specified period
or until a further order is made and application may be made to vary or discharge the order. It
is an offence for a defendant to breach an order without reasonable excuse.

The purpose of the power is to avoid the necessity of the victim following a conviction of
the offender having to endure a second hearing in a civil court to gain an injunction to prevent
further harassment.

Sub-clause (1) enables a court which convicts a person of harassment under clause 1 or
putting another in fear of violence under clause 4 to make a restraining order under this
clause. A restraining order is additional to any other penalty.

Sub-clause (2) enables the order to prohibit activities by the defendant. The things which
the offender may not do must be set out in the order. The purpose of the restraining order is to
prevent conduct which amounts to harassment or causes fear of violence.

Sub-clause (3) deals with the period of operation of a restraining order. It may have effect
for as long as specified or until a further order is made.

Sub-clause (4) enables applications to be made by those concerned for the variation or
discharge of a restraining order.

Sub-clause (5) makes it an offence to do anything which is prohibited by a restraining
order unless there is reasonable excuse.

Sub-clause (6) provides the penalties for an offence under sub-clause (5). On conviction
in the Court of General Gaol Delivery the maximum penalty is five years’ custody and/or an
unlimited fine. On conviction before a High Bailiff or a Court of Summary Jurisdiction the
maximum penalty is custody for six months and/or a fine of £5,000. The penalty is consistent
with that specified in clause 3, sub-clause (9). | beg to move that clause 5 stand part of the
Bill, Mr Speaker.



Mr Shimmin: | beg to second and reserve my remarks, sir. The motion is that clause 5
stand part of the Bill. Will those in favour please say aye; those against, no. The ayes have it.
The ayes have it. Clause 6.

Mr Bell: Clause 6 amends the Limitation Act 1984. That Act sets three years as the
limitation period for action seeking compensation for personal injury. This clause extends that
limitation period to six years in the case of claims resulting from harassment contrary to this
Bill. | beg to move, Mr Speaker.

Mr Shimmin: | beg to second, sir, and reserve my remarks.

Mr Karran: Vainstyr Loayreyder, can | just ask the hon. mover about the cases of where
it could be maliciously done? | am just a little bit concerned that six years is a long time to wait
before coming back for compensation. It just concerns me: issues fade, details maybe get
blurred at the edges. And | have got no problem with this piece of legislation; | am happy with
it as far as the principle is concerned, but | am concerned, as | have said. One person’s
harassment is another person’s bit of a joke, and | am just concerned that something could
happen, you could go on getting into a new relationship and then the party that was supposed
to be having the harassment starts doing the harassment through the courts. | am awfully
worried about that. That is the only thing, and | just wondered why the extension on it, because
most of these cases will more likely be to do with domestics, and when it is to deal with
domestics, often reason and common sense go out of the window for a long time, and | am
just concerned that if you are going to go back six years | think you could have a situation
where somebody could be trying to get back at a partner at a later date, and | am just worried
about that. | am all for the principle of this piece of legislation but | am worried about the fact of
people being dragged into court for these things and, at the end of the day, if you have got
yourself on your feet and the ex-partner has not, she has got the full power of legal aid to
argue the case and you have got to go and then try and defend yourself without the luxury of
having legal aid to fight your case, and six years seems an awfully long time to do it.

Mrs Hannan: | would just like to correct the assertion, Vainstyr Loayreyder, made by the
last speaker that it was a man harassing a woman or a woman . . . It could be a woman
harassing a man, it could be a man harassing a woman, it could be other people being
harassed. It is not just one area.

The Speaker: The mover to reply.

Mr Bell: Mr Speaker, | take the point that the hon. member has raised and | have in fact
raised it myself with the legal draftsman because | was puzzled first of all why there should be
an extension. First of all, this Bill is pretty well, | think, with one or two minor exceptions, a
straight replication of the UK legislation and the six years is included there, but the explanation
| have had on this is that it is extremely unlikely that there will be any cases at all claimed after
the three-year period, but the six years has been included for exceptional circumstances - for
example, where someone has been sent to prison as a result of his actions for a number of
years and the individual, the victim, has not been able to claim any compensation because
that individual is in prison. That at least, in the very, very rare circumstances where it might
happen, would give an individual who has been injured and who has been wronged by this
legislation the opportunity at some stage within the six-year limit to claim some form of
compensation for it, but | am assured that the expectation is that it will be an extremely rare



occasion where any claim for compensation will actually go beyond three years but it is to
allow that extra period of time just for those very rare occasions. | hope that satisfies the hon.
member, Mr Speaker.

The Speaker: The motion is that clause 6 stand part of the Bill. Will those in favour
please say aye; against, no. The ayes have. The ayes have it. Clause 7.

Mr Bell: Clause 7 makes provision for the interpretation of expressions used in the Bill.
Sub-clause (1) extends the meaning of ‘harassment’ to include alarm and distress.

Sub-clause (2) declares that where a Bill refers to a ‘course of conduct’, this means
conduct on at last two occasions.

And sub-clause (3) defines ‘conduct’ to include speech. | beg to move clause 7, Mr
Speaker.

Mr Shimmin: | beg to second, sir.

Mr Karran: Vainstyr Loayreyder, again | am just concerned when we talk about
harassment, have we got sufficient power within this Bill not to include people who politically
harass people? Somebody decides to demonstrate outside my house against the incinerator
or outside the House of Keys here on a repeated basis - will they be contravening this piece of
legislation? | am sure that it sounds silly, but it is important that the judiciary know what this
piece of legislation is for, and | am concerned, as | say, that you have defined harassment but
people have different ideas of what harassment is and one person’s harassment is a person
who has sat in this House for 15 years having somebody, the next-door neighbour, parking the
car in front of their house when they have not got a car themselves. To some people it is the
end of the world; to other people the thresholds are totally different.

| am just concerned on the issue that this Bill cannot be used for those who do things for
political reasons - they want to lobby or whatever. | know the hon. member for Rushen is
nodding her head, but it is like the previous clause. We are dealing with people where sense
often goes out of the window when we are talking about this piece of legislation and what | do
not want is a situation where we have things dragged into a court, and that is the only thing
that | am worried about. | will support the piece of legislation but | am concerned that this piece
of legislation is in Hansard, that it is not for things like people lobbying you for political issues,
because | think there is a danger that it could be quite easily classed as harassment.

The Speaker: Mr Bell to reply.

Mr Bell: Mr Speaker, | did identify a number of exemptions to this in clause 1, and
political canvassing is actually one of those exemptions which are included in it, but all
elements of interpretation of what harassment is have to stand up to the case of the
reasonable man and whether a reasonable man in possession of the facts around that
particular case would recognise that it was harassment or otherwise, so | think there are
enough safeguards in this Bill to reassure people that it will not be used heavy-handedly.
There is quite a clear, well-defined set of criteria that a harasser has to meet before any action
will be taken against him. | cannot really comment at this stage if Mr Karran knocking on the
same door 10 times during an election demanding a vote (Laughter) amounts to harassment
or not, but again it would depend -



Mr Karran: Mental cruelty, people would say!

Mr Bell: - whether a man thought that was reasonable or not at the time! (Laughter) |
think there are safeguards to cover the member’s point in the exemptions, Mr Speaker, and |
beg to move.

The Speaker: Hon. members, the motion is that clause 7 stand part of the Bill. Those in
favour please say aye; against, no. The ayes have it. The ayes have it. Clause 8.

Mr Bell: Clause 8, Mr Speaker, makes provision for a short title and enables the
Department of Home Affairs to bring the Bill into operation by appointed day order. Different
provisions may be brought into operation on different dates. | beg to move, Mr Speaker.

Mr Shimmin: | beg to second, sir.

The Speaker: The motion is that clause 8 stand part of the Bill. Those in favour please
say aye; those against, no. The ayes have it. The ayes have it. The clauses of the Protection
from Harassment Bill 2000 have been completed. Hon. member for Ramsey, Mr Bell.

Mr Bell: Mr Speaker, | did give notice last week to hon. members that if they could find
their way to support this Bill | would be inclined to move the suspension of standing orders
today to enable the third reading to be taken. We have gone through now both the second
reading and indeed the clauses stage today with, | think, unanimous support for the Bill by
hon. members. It would give the Bill an outside change to get through another place before the
end of the summer session if we were to be able to get the third reading through this morning.
So, Mr Speaker, | would beg the indulgence of the House and move:

That standing order 158 be suspended to enable the third reading of the Bill to be
taken.

Mr Shimmin: | beg to second, sir.

The Speaker: The motion, hon. members, is that standing order 158 is suspended to
enable the third reading of the Bill. Those in favour please say aye; those against say no. The
ayes have. The ayes have it. Mr Bell.

Mr Bell: Mr Speaker, last week | was very pleased that members gave their unanimous
support for the second reading of this Bill, recognising that this is an important measure to give
increased protection to the more vulnerable and isolated members of our society in particular.
| am equally appreciative for the support the Bill has received this morning and of this House’s
willingness to allow the third reading.

As | have stated, harassment and stalking has become the fastest growing crime in the
UK, and it is important that we act quickly to try and prevent a similar development in the
Island. This Bill will make it an offence to pursue a course of action which amounts to
harassment of a person or which causes a person to fear that violence will be used against
him. The Bill creates a civil remedy under which an injunction restraining harassment may be
sought. It also provides the criminal courts with the power to make an order preventing further
harassment. A breach of either an injunction or a restraining order is a criminal offence.

This Bill is a close replication of the existing UK legislation, where it has been operating
for some time. It is my intention to ensure that the effectiveness of this Bill will be closely
monitored once implemented and, if it is felt necessary to strengthen it still further, an



amending Bill will be drafted as appropriate. But for the moment this Bill reflects measures
which are working with some success elsewhere and enables us to introduce swiftly a
measure which | believe will be welcomed throughout the Island.

Mr Speaker, | beg to move the third reading of the Protection from Harassment Bill.
Mr Shimmin: Mr Speaker, | am very pleased to second, sir.

Mr Karran: Vainstyr Loayreyder, | am happy to support the third reading of this Bill but |
am still concerned that there are chances that this could be used the wrong way and | am just
saying that it does concern me that you can go back six years. | understand what the hon.
mover said about the person being in prison for a number of years but there is a great danger
that you could have a situation where some people have split up, moved on, started a new life
with somebody using this piece of legislation to go through the civil courts who has got a legal
aid certificate against somebody. | know it is not easy. We have got to try and make it fair so
that people can get justice whether you are rich or poor, but | am concerned that it seems a
long time as far as | am concerned over that issue, because you are not dealing always with
people who are rational when you are dealing with people who have been stalkers or ex-
stalkers and have broken up in relationships, and | am concerned about that issue with this
piece of legislation. | support the principle of the Bill but that does concern me in my opinion.

| am glad the hon. mover did clarify the point that if | go knocking on the door six times
for a vote (Laughter) | am not classed as being able to be brought to the civil courts -

A Member: Shame! (Laughter)

Mr Karran: | am a little bit more relieved that that is the case, because the sentiment is
good within this piece of legislation, it is just the practicalities, and | am just worried about that
one issue of it going back so long that somebody could decide to take civil remedy years after
the case. They see their ex-partner getting on their feet and this is one way of trying to pull the
rug from under their feet. They are on legal aid, they can afford to go through all the judicial
process because it does not really affect them, but the other person it does. | am concerned
about that and that is the only thing | have got concerns about. | am sure you can never make
legislation 101 per cent waterproof to make sure that it is never abused.

The Speaker: Mr Bell to reply.

Mr Bell: Thank you, Mr Speaker. As far as the hon. member’s point is concerned, again |
do understand where he is coming from on this but of course it will be very much for the courts
to decide whether a late claim, certainly some five or six years after the event has taken place,
is in itself frivolous and whether it can go any further, but we have tried to build in as many
protections in this Bill to prevent that sort of further harassment taking place, and | am assured
by the draftsman, certainly on the experience elsewhere, that the likelihood of claims coming
in as late as six years after the event, will have to be in an extremely exceptional case, and the
only one that has been quoted to me is the possibility of the original perpetrator perhaps
having been in prison for a number of years and this is the first opportunity that the victim may
have to claim some compensation at that point. It is unlikely that in the normal course of
events any claim for compensation would actually run on beyond a few months or perhaps 12
months of the issue having taken place, but all through this Bill is the rider that the course of



action has to be reasonable, and it applies, | think, to the claims for compensation as well as
the behaviour of the harasser.

Mr Speaker, | hope that answers the hon. member’s point. | am extremely grateful for the
support that hon. members have given to this Bill and particularly to enable me to bring
forward the third reading of the Bill today. | am hopeful that with co-operation elsewhere we
may just be able to get this on the statutes before the summer recess, and | think it will send
out a message of reassurance to people throughout the Island that we are prepared to take
positive action where we have identified problems. So, Mr Speaker, | sincerely thank hon.
members for their support and beg to move the third reading of the Bill.

The Speaker: Hon. members, the motion is that the Protection from Harassment Bill
2000 is read a third time. Those in favour please say aye; those against, no. The Bill is read a
third time.

Criminal Justice Bill - Consideration of Clauses Concluded

The Speaker: Hon. members, we now move further on the agenda to the Criminal
Justice Bill. We have read the first 20 clauses and we move today to clause 21. The hon.
member for Ramsey, Mr Bell.

Mr Bell: Thank you, Mr Speaker. Once again, before | start the further clauses on the
Criminal Justice Bill 2000 | would just like to make reference to a comment | made last week
on clause 18(6). This relates to the statement that ‘school premises’ means land used for the
purposes of a primary, junior or secondary school, et cetera. The hon. member for East
Douglas did raise the point last week whether this covered the Isle of Man College. My
understanding at the time was that it did cover all educational establishments. | have, though,
taken further legal advice on this and am told that in fact it does not cover the Isle of Man
College or other educational establishments. So | have arranged with the legal draftsman to
draft an amendment for that particular clause which will in effect cover all educational
establishments present and future, and | hope that that amendment will be moved in another
place to enable that particular gap to be filled. So with that, Mr Speaker, | would like to move
on to clause 21.

| apologise in advance for this clause. It is a very long and complicated clause, but what
it means is the Theft Act 1981 is in effect amended to cover deception by electronic means.
Clause 21 follows the provision of the Theft (Amendment) Act 1996 of Parliament, which was
passed to implement a Law Commission report entitled ‘Offences of Dishonesty: Money
Transfers’. It introduces new section 15A. This section provides for a new offence of obtaining
a money transfer by deception and applies to payments made by cheque, electronic transfer
and the like.

Subsection (1) declares a person to be guilty of an offence if by any deception he
dishonestly obtained a money transfer for himself or another. Deception is defined in a new
section 15B, and ‘money transfer’ is described in section 15A(2).

Subsection (2) describes the circumstances in which a money transfer occurs. There are
three factors: first, there must be a debit to one account, secondly a credit to another, and
thirdly the credit must result from the debit or the debit must result from the credit - | told you
this is a complicated Billl (Laughter) The third requirement ensures that there is some



connection between both debit and credit. The subsection will cover automated transfers,
clearing systems where the debit of a bank account and the credit of another are not actually
directly connected but there is a net settlement between the banks or institutions concerned.

Subsection (3) defines references to credit and debit as being a credit and debit of an
amount of money.

Subsection (4) clarifies certain issues, which you will be very pleased to hear! Firstly, the
amount credited does not have to be the same as the amount debited. This covers cases
where for some reason the two are different. It could be as simple as a clerical error.
Secondly, the method of money transfer is immaterial. It could be by cheque, electronic
transfer et cetera. Thirdly, delays in processing the debit and the credit are to be ignored.
Delay could be caused by an administrative error - for example, the debiting or the crediting of
the wrong account. Fourthly, intermediate transactions are not taken into account. Provided
there is a debit and a credit and the credit results from the debit or vice versa, chains of credits
and debits will not affect the ultimate position. Fifthly, the fact that an account is overdrawn at
any time is to be left out of account. This clarification avoids technical arguments over whether
there is a difference between obtaining by deception of funds transferred from or to an
account which is in credit on the one hand and from or to an account which is overdrawn on
the other.

Subsection (5) sets the penalty for an offence under the clause as a maximum term of
custody for 10 years. Conviction must be before a Court of General Gaol Delivery.

New section 15B is supplementary to the new section 15A. Subsection (1) provides
definitions for words ‘deception’ and ‘account’ and ‘deposit’. ‘Deception’ will have the same
meaning as appears elsewhere in the Theft Act - namely any deception, whether deliberate or
reckless, by words or conduct as to fact or as to law including a deception as to the present
intentions of the person using the deception or any other person. ‘Account’ is limited to
accounts kept with banks or persons carrying on deposit-taking businesses. ‘Deposit’ means a
loan of money to a person who carries on business of accepting deposits and where the
money so loaned is repayable by the borrower or by another (a) on demand or otherwise, and
(b) with or without interest or a premium or any consideration in money’s worth.

Subsection (3) deals firstly with the cases of businesses which separate their activities
into different organisations. For the purpose of determining whether such a business falls
within subsection (2), all the organisations are regarded as a single organisation. ‘Money’
means any currency including the European currency unit.

Sub-clause (2) of clause 21 declares that the new section 15A offence does not have
effect in relation to anything done before the day on which this clause comes into operation.
This avoids a retrospect development which might render criminal any act which was not a
crime when it was done.

Sub-clause (3) introduces a new section 24A in the Theft Act 1981. Until the House of
Lords case referred to in respect of the new section 15A it was thought that a credit balance
obtained from another account by deception would have been stolen goods for the purposes
of the Theft Act and that the offence of handling stolen goods under that Act would apply to it.
The House of Lords case raised a number of difficulties with that approach and therefore this
new offence contained in section 24A is to be created. The new offence is committed only



when a credit is made to an account. It does not itself catch circumstances where there is
dishonest handling of cash withdrawn from an account. Such conduct falls under the existing
offence of handling stolen goods.

Subsection (1) of the new clause 24A contains the three principal elements of the new
offence. Firstly, there must be wrongful credit to a person’s account and he must know or
believe that the credit is wrongful and, acting dishonestly, he fails to have the credit cancelled.

Subsection (2) requires the credit to be an amount of money.

Subsections (3) and (4) specify cases where a credit is wrongful. This would be where
the credit is made to an account and is the credit element of a money transfer obtained by
deception contrary to the new section 15A, or derives from theft, blackmail, stolen goods or an
offence under the new section 15A.

Subsection (5). The question of whether the account is or is not overdrawn will be
immaterial as with the new sections 15A and 15B.

Subsection (6) provides the penalty which will be custody for a term up to 10 years on
conviction before a Court of General Gaol Delivery. Under other legislation the court does
have the option to impose a fine without limit.

Subsections (7) and (8) confirm that the existing offence of handling stolen goods applies
in respect of money dishonestly withdrawn from an account to which a wrongful credit has
been made.

Subsection (9) provides definitions of account and money which are the same as in the
new section 15B. And sub-clause (4) of clause 21 deals with the transitional effect of sub-
clause (3). The new section 24A will apply only to wrongful credits made after it comes into
force. The same transitional arrangement is not made for subsection (4) because different
considerations apply. The Law Commission commented as follows: ‘Since the obtaining of a
money transfer by deception will not be an offence under the new section 15A if it is effected
before the date on which the legislation comes into force, even a credit made after that date
will not give rise to liability under the new section 24A on the ground that it derives from a
transfer obtained by deception, if that transfer took place before that date. If A dishonestly
obtains a money transfer by deception on 31st March, the legislation comes into force on 1st
April and B accepts the transfer of the funds on 2nd April, B would not be guilty of an offence
under section 24A because the transfer obtained by A was not an offence contrary to section
15A. B would, however, be guilty of an offence if the first transfer had been obtained by theft
or blackmail because obtaining of a transfer in either of those ways is already an offence.

Sub-clause (5) inserts two new subsections in section 16 of the Theft Act 1981. That
section contains the offence of obtaining services by deception. The new provisions make it
clear that inducement to make a loan or cause a permitter loan to be made is obtaining
services under subsection (5). Subsection (4) states that where a person is induced to confer
a benefit or causes or permits a benefit, that is obtaining services.

Sub-clause (6) limits the operation of sub-clause (5) to anything done before the day on
which the clause comes into operation. And | am pleased to say, Mr Speaker, | would like to
move clause 21 be part of the Bill.

Mr Braidwood: | beg to second, Mr Speaker, and reserve my remarks.



Mr Shimmin: Mr Speaker, the Court will have circulated an amendment in my name and
refers to clause 21(5). The amendment is to omit the new subsection (4) inserted into the
Theft Act. The reason for this is that there is an overlap with an existing provision, which is
section 16(2) of the Theft Act 1981. While it is deemed this overlap will not have a prejudicial
effect, legislative advice is that it is best to adjust the clause at this stage. The change will
simply require the omission of the new subsection (4) and the renumbering as (4) of the new
subsection (5), sir. | beg to move:

Page 16, lines 11 to 15, omit the new subsection (4) inserted into the Theft Act
1981 and re-number the new subsection (5) as subsection (4).

Mr Downie: | beg to second, Mr Speaker.

Mr Henderson: Mr Speaker, in speaking to the substantive clause and to support this
Bill as | might, | was just wondering could the hon. mover give us some assurances - is this the
way forward for his department’s transparent working?

The Speaker: The mover of the amendment to reply.
Mr Shimmin: No, thank you, sir.
The Speaker: No, thank you. The mover of the Bill to reply.

Mr Bell: Thank you, Mr Speaker. | would obviously support the amendment brought in by
my colleague Mr Shimmin, the member for West Douglas. Hon. members, in particular the
member for North Douglas, may have guessed by now that the introduction of this particular
clause was not actually initiated by my department but was actually passed on by the
Attorney-General’s department. | am sure the clause which | have just read is absolutely as
transparent to the hon. member for North Douglas as it is to me, and | nevertheless beg to
move clause 21.

The Speaker: The motion is that the amendment to clause 21 stand part of the clause.
Will those in favour please say aye; those against, no. The ayes have it. The ayes have it. |
will now put the clause as amended, that clause 21 as amended stand part of the Bill. Will
those in favour please say aye; those against, no. The ayes have it. The ayes have it. Clause
22.

Mr Bell: This clause, Mr Speaker, inserts a new section 29A in the Telecommunications
Act of 1984. The new section is based on the Telecommunications Fraud Act of 1997 of
Parliament which implemented the legislature recommendations made in the joint industry and
government study group on mobile phone fraud and crime. It is intended to outlaw equipment
used for the purpose of dishonestly obtaining a telecommunications service contrary to section
29 of the 1984 Act, which makes the fraudulent use of public telecommunications systems an
offence.

The new section creates two new offences in subsections (2) and (4). A person is guilty
of the first offence if he has in his custody or under his control anything which he intends to
use to obtain a service dishonestly or which he intends dishonestly to allow others to use to
obtain a service. He will also be guilty of the offence if he intends to use the thing or allows
others to use it for a purpose connected with the dishonest obtaining of a service. A person is
guilty of the second offence if he supplies or offers to supply anything knowing or believing
that the person to whom it is supplied or offered intends to use it to obtain a service



dishonestly, or dishonestly to allow others to use it to obtain the service. He will also be guilty
of the offence if he knows or believes that the person to whom the thing is supplied or offered
intends to use it or allow others to use for a purpose connected with the dishonest obtaining of
a service.

Subsection (5) provides a penalty for the offences on conviction before a High Bailiff or
the magistrates. The maximum penalty is six months in custody or a fine of £5,000. On
conviction before a Court of General Gaol Delivery the maximum penalty is five years’ custody
and/or an unlimited fine.

Subsection (6) makes it clear that reference to the use of a thing includes the use of data
where the thing is used to record data. Paragraph (b) of the clause amends section 29(1)(b) of
the Telecommunications Act of 1984. That section contains the offence of dishonestly
obtaining a telecommunications service with intent to avoid payment. The penalty for the
offence is increased from two to five years’ custody. | beg to move that clause 22 stand part of
the Bill.

Mr Shimmin: | beg to second, sir, and reserve my remarks.

The Speaker: The motion is that clause 22 stand part of the Bill. Will those in favour
please say aye; those against, no. The ayes have it. The ayes have it. Clause 23, sir.

Mr Bell: This clause, Mr Speaker, is based on section 161 of the Criminal Justice and
Public Order Act of 1994. It amends the Data Protection Act of 1984, creating offences in
connection with procuring the disclosure of data. Under the existing legislation information held
on a computer and relating to a living individual may not be disclosed by a registered data user
or his employee or agent to a person who is not described as a data user in the relevant entry
in the register of data users, which is kept under the 1986 Act. It is an offence knowingly or
recklessly to disclose personal data. So, for example, a bank employee who discloses
personal data to someone not entitled to receive it commits an offence and if he was bribed to
do so the person giving the bribe would also be an accomplice. However, no offence is
committed under the present law if the person not entitled to receive the information deceives
a registered data user or his employee or agent into thinking that he is covered by the relevant
entry in the register - for example, where he pretends to be the person to whom the entry
relates because the person deceived will not knowingly or recklessly contravene prohibition on
disclosure in the Act. The new offence fills this gap in the Act.

New subsection (6) makes it an offence to procure the disclosure of personal data
knowing or having reason to believe that the disclosure would be contrary to the restrictions in
the Data Protection Act.

Subsection (7) makes it an offence to sell personal data which has been obtained in
contravention of subsection (6). The offence will only apply if the person who sells the data
was the person who procured the disclosure.

Subsection (8) contains a similar offence to subsection (7), except it applies to offers to
sell personal data.

Subsection (9) declares that an offer to sell data includes advertisements indicating that
personal data is or may be for sale.



Subsection (11) directs that in determining whether a disclosure is in contravention of
subsections (2) or (3) of section 5 of the Data Protection Act of 1986 the exemption in section
33(5)(d) of that Act is not to be taken into account. The exemption deals with cases where the
person making the disclosure has reasonable grounds to believe that the disclosure is to the
data subject or a person acting on his behalf, the data subject or the person acting on his
behalf has requested or consented to the disclosure, or the disclosure is by a data user or a
person carrying on a computer bureau to his servant or agent for the purposes of the functions
of the computer bureau. To retain the exemption in section 33(5) would undermine the basis
of the offence, which might involve the deception of the person disclosing the data into
believing that he was disclosing it, for example, to the data subject.

Sub-clauses (2) and (3) are consequential on the amendment made by sub-clause (1).

Sub-clause (2) takes account of the fact that new offences have been added to section 5
of the 1986 Act.

Sub-clause (3) allows the exemptions for the prevention and detection of crime and the
assessment or collection of tax and duty to apply to the new offences inserted by this clause. |
beg to move that clause 23 stand part of the Bill.

Mr Braidwood: | beg to second, Mr Speaker, and reserve my remarks.

Mr Shimmin: Mr Speaker, regrettably there is a typographical error in this clause which |
would ask the House to support: Page 18, line 28; for “and (3)” substitute “to (4)”. Thank you,
Sir.

Mr Downie: | beg to second, Mr Speaker.

The Speaker: Hon. members, we have the amendment to clause 23. Those in favour
please say aye; against, no. The ayes have it. The ayes have it.

The motion is that clause 23 as amended stand part of the Bill. Will those in favour
please say aye; those against. The ayes have it. The ayes have it. Clause 24, sir.

Mr Bell: This clause, Mr Speaker, amends section 4 of the Criminal Justice Act of 1996,
which contains a power for the police to direct trespassers to leave premises. The law
presently requires there to be two or more persons on the premises before that power can be
exercised.

Sub-paragraph (a) amends the 1996 provision to allow for the powers to be exercised
where one person rather than two under the current law is present on the premises.

Sub-paragraph (b) replaces the existing subsection (3) - that is, power of arrest without
warrant - with an updated power which is consistent with the Police Powers and Procedures
Act of 1998. The powers of entry to effect an arrest under section 20 of the Police Powers and
Procedures Act 1998 will apply for the purpose of arresting a person for an offence under
section 4 of the Criminal Justice Act 1996. | beg to move that clause 24 stand part of the Bill.

Mr Downie: | beg to second, Mr Speaker, and in doing so could | ask the mover of the
Bill just to confirm, really, that this new section dealing with trespass will now deal with the
ridiculous situation that this Island faced last year when a person spent a considerable amount
of time on Laxey Wheel at great expense to the taxpayer and loss to Manx National Heritage,
and that same person also spent a considerable amount of time on the communications mast



at the rear of the police station, which also cost the Manx taxpayer, the police force and
everybody else a considerable amount of time.

| welcome this particular section. | think that, whereas everybody in the Isle of Man is
entitled to their rights and opportunity for protest, there are occasions when protesting goes a
little bit too far and | think this clause moves it back into the right direction. Thank you.

Mr Karran: Vainstyr Loayreyder, could the mover just define ‘premises’? Does this mean
somebody walking, taking access to a beach from the road or do we actually talk about a
physical building or such?

The other thing is that | think again it is about a proper balance. Whilst | understand the
points of the hon. member for West Douglas - and they are very legitimate points - does it
include people who decide to jump up trees, then, to protest about the development at the
likes of Silverdale? Will those sort of people be covered or will they not be covered due to the
fact that it is not private land to start off with? So | just would like to know that because | think
the problem we have today is we have got far too much emphasis on private property in many
respects from when | was a child and you could walk so many places without let or hindrance
(Mr Henderson: Hear, hear.) and now we have a situation where we have this mentality that
everywhere is private. At one time you could walk most places and you would not have the
problem. | understand some members are saying that they can now. The situation is that the
emphasis has changed now. | think a lot of places are a lot less accessible now because of
this trend toward ‘trespassers will be prosecuted’. | want to help the police, | want to help the
hon. member for the Home Affairs Department but | do think there is a balance and | do
wonder whether, again, legitimate protest over the likes of the trees at Silverdale could end up
with a situation where they could be done under this piece of legislation.

The Speaker: The mover to reply.

Mr Bell: Thank you, Mr Speaker. The intent behind this clause is precisely as the hon.
member for West Douglas has pointed out. It was brought in, really, to enable the police to
deal with difficult and really silly situations such as the Island had to endure for several weeks
in Laxey not so long ago. At that time it was identified that there was a gap in the provision in
the law which really restricted the police as to what they could do in that particular situation, so
this small amendment was brought in to deal with those situations.

As far as the points raised by the hon. member for Onchan are concerned, Mr Karran, |
have to say that | agree entirely with his concerns about the erosion in some areas about the
right of access which we have all enjoyed all our lives, and | would do nothing, and | am
assured that this Bill does nothing, to actually inhibit that right of ramblage or freedom of
access. It is really intended to be used in just those extreme circumstances. The definition of
‘premises’, if | remember rightly, is actually contained under the Criminal Justice Act of 1996.
My understanding is that it actually only relates to the physical premises, but | would need to
double-check that; | really cannot be absolutely sure. As the learned Secretary is not here
today to help me out on that, | really cannot be categoric. So if the hon. member would like to
bear with me on this | will get a definition of ‘premises’ for the third reading to explain to him
what that covers. So | beg to move clause 24.



The Speaker: Hon. members, the motion is that clause 24 stand part of the Bill. Those in
favour please say aye; those against say no. The ayes have it. The ayes have it. | move on
now to clause 25 and schedule 4. Mr Bell.

Mr Bell: Mr Speaker, this clause introduces schedule 4 which makes provision in relation
to conspiracy in the Island to undertake certain criminal acts outside the Island. Schedule 4
deals with conspiracy. This schedule is based on legislation in force under Acts of Parliament
which relate to conspiracy to commit certain acts outside the Isle of Man. The provisions are
very similar to those which appear in schedule 2 of this Bill. However, rather than sexual
offences, the principal objective is to make it an offence to conspire in the Isle of Man to
undertake corrupt practices outside the Isle of Man. The provisions will enable the full
implementation of certain conventions on international corruption. All other offences necessary
for such implementation are already in place in the Isle of Man in the Corruption Act of 1986.

Paragraph 4(1)(b) of the schedule does give the Department of Home Affairs the
opportunity to extend the offences to which the schedule can apply. The power could be
exercised in future to extend the schedule to conspiracies in the Isle of Man to commit certain
types of financial crime outside of the Isle of Man. Orders under paragraph 4 will require
Tynwald approval.

Paragraph 1. This paragraph applies section 330 of the Criminal Code of 1872 so that it
applies to an agreed course of conduct to commit acts which, if done in the Isle of Man, would
amount to an offence specified in or under paragraph 4(1) of the schedule - that is, scheduled
offences. The offence must also be an offence in the place where it is intended to be
committed. The paragraph sets out the conditions under which section 330 will apply. The
circumstances which this provision deals with are those which occur where, for example, a
person in the Isle of Man enters into an arrangement with persons outside the Isle of Man to
undertake acts which amount to corrupt transactions outside of the Island. Section 330 of the
Criminal Code of 1872 provides ‘When two or more persons shall conspire either to commit
any offence or to commit any act injurious to public order or for the perversion or obstruction of
justice or the due administration of the law, such two or more persons are and shall be
severally held to be guilty of misdemeanour and, being convicted thereof, shall be liable to
imprisonment for any term not exceeding 10 years’. Subsection (1) applies that section if the
conditions set out in the subsequent sub-paragraphs are satisfied.

Sub-Paragraph (2) requires the agreed course of conduct to involve an act or happening
which is intended to take place outside the Island.

Subsection (3) requires the act or event to constitute an offence under the law of the
other country or territory.

Paragraph (4) requires the agreement to fall within section 330 of the Criminal Code if all
the elements of the offence were committed in the Isle of Man.

Sub-Paragraph (5) requires that a party to the agreement or his agent does something in
the Island in relation to the agreement before its formation or a person becomes a party in the
Island or a party or his agent acted in pursuance of the agreement in the Island. One of these
requirements is essential to give proper connection between the agreement, the parties and
the Isle of Man.



Sub-Paragraph (6) applies the offence of conspiracy under section 330 to the Criminal
Code as if the scheduled offence in the other country or territory is an offence under the law of
the Isle of Man. Paragraph 2 deals with the offence of incitement to commit an offence.
Whereas conspiracy requires two or more co-conspirators, incitement can be committed by a
single person. In general terms, then, incitement is influencing the mind of another to commit
an offence. The offence itself will not have been committed at that stage. The offence arises
under section 336 of the Criminal Code of 1872, which states: ‘Whosoever shall solicit or
endeavour to procure any other person to commit a felony or misdemeanour shall be guilty of
a misdemeanour.’ Felonies and misdemeanours are the more serious types of crimes, felonies
being the most serious. This paragraph applies to incitement to commit a scheduled offence -
that is to say, an offence involving a corrupt transaction or another offence, if any, specified in
an order made by the Department of Home Affairs.

Sub-paragraph (1) sets out three criteria for the application of the paragraph. First, the
act must be one which would amount to an offence of incitement if the ultimate offence had
been committed in the Island; secondly, the ultimate offence was intended to take place
outside the Isle of Man; and thirdly, the particular offence would also be an offence under the
law of the other country or territory concerned.

Sub-paragraph (2) declares that the charge of incitement to commit the scheduled
offence outside the Island is to be triable in the Island.

Sub-paragraph (3) specifies why communications of any sort are to be treated as done.
A message which is sent or received in the Island is treated as done in the Island for the
purpose of determining whether an incitement has taken place in the Island.

Paragraph 3, sub-paragraphs (1) and (2) are supplementary. This paragraph contains
supplementary provisions for both paragraphs 2 and 3.

Sub-paragraph (1) deals with cases which, where the law in force in the other country or
territory, are not under their law described as an offence but nonetheless attract punishment.
Such an act is to be treated as an offence for the purpose of sub-paragraph (1)(a).

Sub-paragraph (2) crystallises defence and prosecution admissions at an early stage.
This will avoid delays at the hearing if the court is attempting to determine whether a foreign
country or territory has a similar offence. The procedure will be that the court will assume that
there is an equivalent offence in the other country or territory unless the defence serves a
notice that it is of the opinion that there is no equivalent offence. The notice must show the
grounds for the opinion and must require the prosecution to show that there is an equivalent
offence.

Sub-paragraph (3) defines the expression ‘relevant conduct’ by reference back to the
agreed course of conduct in the case of conspiracy and, in the case of incitement, what the
accused had in view.

Sub-paragraph (4) permits the court to allow the defence to require the prosecution to
show that there is an equivalent offence in the other country or territory even where a notice
under sub-paragraph (2) has not been served. This gives the court sufficient discretion to
waive the notice where justice demands.



Sub-paragraph (5) applies the proceedings in the Court of General Gaol Delivery. The
question of whether there is an equivalent offence under the law of another country is decided
by the judge alone. This is because it will be a matter of law rather than a matter of fact. The
issue will normally be proved by evidence from lawyers who are experts in the law of the other
country.

Paragraph 6 makes it clear that British citizenship is irrelevant to the purposes of guilt,
and sub-paragraphs (7) to (9) provide interpretive provisions for reference in other statutory
provisions to conspiracy or incitement to commit scheduled offences. The effect is that
references in other legislation to conspiracy or incitement to commit corrupt transactions in the
Isle of Man are to be taken to include conspiracy to commit corrupt transactions out of the Isle
of Man. The same will apply to any other offences specified by order made by the Department
of Home Affairs under paragraph 4(1) of the schedule. Under paragraph 4(3) of the schedule it
is made clear that it does not apply in respect of things done before the coming into force of
the schedule. This prevents retrospective effect. | beg to move that clause 25 stand part of the
Bill.

Mr Shimmin: | beg to second, sir, and reserve my remarks.

Mr Karran: Vainstyr Loayreyder, | would just like the hon. mover to clarify: is this
provision actually in the United Kingdom? | am a little bit concerned. My concern is that here
we have this conspiracy theory. A situation could arise where you legitimately take on the
financial accounts of a third party in a country that then has a coup and then they are on the
other side of the fence. Could the financial institution end up finding itself actually facing
criminal charges over this? What | am concerned about is that | think we want a finance sector
110 per cent legitimate, but it does annoy me that when we have the biggest money-
laundering racket adjoining this country in the City of London - it is well-known for being far
worse than we will ever be - and | am just concerned where this piece of legislation actually
came from, because | could see a situation where you could be doing legitimate financial work
for an investment portfolio for individuals out in the Third World with an unstable currency or
the likes and you could end up in a situation where one minute it is regarded as legitimate
business because the government is in power and the next minute it is unlegitimate business
because the government is not in power, and | am just a little bit concerned that this schedule
could not be used for fishing expeditions for authorities.

It would also be interesting to know whether, apart from whether this is in the United
Kingdom, somebody who helps to prop up or helps to support a coup in a jurisdiction in
wherever is committing a . . .? Is that a political thing or is that a criminal thing, that if they are,
or their business is, supporting or helping to support a regime, prop up a regime, that we
would regard as illegal by giving them financial support, financial services, would it be a
criminal offence? | know it might sound rather far-fetched but | just wondered where this thing
came in from as far as the need for this piece of legislation. Is this something which once
again we see the United Kingdom Government wanting us to adhere to and yet they do not
adhere to themselves? That is what | would just like to know.

The Speaker: The mover to reply.

Mr Bell: Mr Speaker, clause 25 deals with conspiracy. It is based very largely on
legislation which is currently in force in the United Kingdom. That is really where the structure



of this piece of legislation comes from. | cannot really comment on the convoluted potential
situations of coups in Africa or anywhere else, but the conspiracy element has to relate to
something which was a criminal activity in the particular country at the time the transaction
took place, so my understanding would be that, notwithstanding what came afterwards, if it
was perfectly legal at the time the transaction took place, then that would be okay. There has
to be a criminal intent at the time of the transacting of the business for it to actually contravene
this legislation, but as to the impact on all the other possibilities of coups | really would not like
to comment at this stage. | move that clause 25 stand part of the Bill.

The Speaker: Hon. members, the motion is that clause 25 and schedule 4 stand part of
the Bill. Will those in favour please say aye; those against say no. The ayes have it. The ayes
have it. Clause 26, sir.

Mr Bell: Thank you, Mr Speaker. Before | move clause 26, could | just bring it to the hon.
member for Onchan’s attention | have just now been given the definition of ‘premises’ which
he asked for in clause 24, and it says ‘ “premises” means any land or building but does not
include land forming part of a highway.” That is the legal definition so | hope that has answered
his question.

Clause 26. This clause inserts new subsections in section 9 of the Criminal Law Act of
1981. That section creates the offence of attempting to commit an offence. The punishment is
the same as if the principal offence had been committed. The new subsections clarify certain
issues which have arisen in respect of attempts to commit offences.

New subsection (2) declares that it is an attempt where a person does an act which is
more than merely preparatory to the commission of the offence. This wording is similar to that
currently used in the United Kingdom. The Law Commission recommended against a specific
definition of what may constitute an attempt and quoted the House of Lords’ comment that no
words, unless so general as to be virtually useless, can be devised which will fit the immense
variety of possible cases.

Subsection (3) penalises anyone who carries out what would amount to the conduct
required for an attempt to commit an offence but for the existence of any facts or
circumstances which render the commission of the intended offence impossible. Thus a
would-be thief who puts his hand in an empty pocket with the intention of stealing will be guilty
of attempting to steal.

Subsection (4) deems a defendant to have the requisite intent for an attempt to commit
an offence if, on the facts or circumstances of the particular case, as he believed them to be,
he would be regarded as having that intent. | beg to move clause 26 stand part of the Bill.

Mr Shimmin: | beg to second, sir, and reserve my remarks.

The Speaker: The motion is, hon. members, that clause 26 stand part of the Bill. Those
in favour please say aye; those against, no. The ayes have it. The ayes have it. Clause 27, sir.

Mr Bell: Clause 27, Mr Speaker, introduces the new antisocial behaviour order, which is
concerned with the prohibition of acts that cause harassment, alarm or distress. A High
Bailiff’'s or Magistrates’ Court may make an antisocial behaviour order in respect of a person
where it is proved that the person has acted in a manner that has caused or was likely to
cause harassment, alarm or distress to one or more persons not of his household, and that it



is necessary to protect persons from further antisocial acts by that person. The order may
prohibit the person from doing acts specified in the order to the extent that such prohibition is
necessary to afford the requisite protection. Breach of an antisocial behaviour order is
punishment by a fine.

The order is analogous to an injunction and is limited to the extent that it is necessary to
protect people in the area concerned from harassment, alarm or distress comprised as a two-
stage process. First there is a civil stage where the perpetrator of the antisocial behaviour is
ordered to cease the behaviour and not to recommence it for the duration of the order. Only if
the person subject to the order breaches its terms does the second criminal stage of the
process commence, and that person becomes potentially liable to imprisonment or a fine.

The provisions are based on section 1 of The Crime and Disorder Act 1998 of
parliament. The procedure was particularly intended to protect persons who cannot afford or
who may be afraid to apply for civil injunctions against perpetrators of antisocial behaviour and
to protect such persons from having to be complainants in court against their neighbours.

So paragraph 1 enables an application for an antisocial behaviour order to be made by
the Department of Local Government and the Environment, a local authority or the Chief
Constable.

Sub-clause (2) requires consultation between the Department of Local Government and
the Environment, the local authority concerned and the Chief Constable before making an
application.

Sub-clause (3) enables applications to be dealt with by courts of summary jurisdiction
and requires the application to be made by way of a complaint, which is the normal method of
commencing proceedings in a Magistrates’ or High Bailiff's Court.

Sub-clause (4) enables the court to make an antisocial behaviour order in respect of a
person where it is proved that the person has acted in a manner that has caused, or was likely
to cause, harassment, alarm or distress to one or more persons as himself and that it is
necessary to protect persons in the relevant area from further antisocial acts by that person. In
broad terms, a person acts in an antisocial manner when he or she does something which is
not consistent with the responsibilities of a citizen who derives right and benefits from living in
our society.

Sub-clause (5) requires the court to disregard any acts of the defendant which were in
fact reasonable in the circumstances.

Sub-clause (6) permits the order to prohibit the person concerned from doing acts
specified in the order to the extent that such prohibition is necessary to afford the requisite
protection.

Sub-clause (7) permits an antisocial behaviour order to have effect for a period not
exceeding three years.

Sub-clause (8) permits a court to make further antisocial behaviour orders in respect of a
person who has been the subject of an anti-social behaviour order in the past.

Sub-clause (9) makes it an offence to breach an antisocial behaviour order. The
penalties are, on conviction before a High Bailiff or magistrate, a maximum six months’



custody and/or a fine of £5,000; on conviction before a Court of General Gaol Delivery, a
maximum of five years’ custody or an unlimited fine. A person charged with the breach of an
antisocial behaviour order will have a defence if he can satisfy the court that there was a
reasonable excuse for doing what he did.

Sub-clause (11) rules out the possibility of a conditional discharge for a conviction of an
offence under sub-clause (10). The person concerned will already have shown himself to be a
person who does not comply with the conditions set by the court and a conditional discharge
would not therefore be appropriate.

Sub-clause (12) defines the relevant authority for the purposes of the section. These are
the persons and bodies that may make an application for an antisocial order under the clause.
They are the Department of Local Government and the Environment, a local authority and the
Chief Constable. Mr Speaker, | beg to move that clause 27 stand part of the Bill.

Mr Shimmin: | beg to second, sir and reserve my remarks.

Mr Rodan: Mr Speaker, | beg to move an amendment to sub-clause (12) of clause 27
which would have the effect of including in the definition of a relevant authority the Department
of Education. Clearly a clause that is concerned with sentencing of persons aged 10 or over
would be of interest to the Department of Education, and the purpose of this amendment is to
rectify that particular omission, sir. | beg to move:

Page 21, line 27; after “Environment,” insert “the Department of Education,”.
Mrs Crowe: | beg to second the amendment, Mr Speaker.

Mr Henderson: Mr Speaker, | rise to support this substantive clause being debated this
morning. It has been a long time coming and | am fully supportive of this particular legislation
because of the extreme problems, hopefully, it will now resolve. The only thing | would say is
what | said on the second reading: that some of this is down to the local authorities to make an
application for, and | would hope that the hon. minister can give us assurances, and that of his
department, to ensure that local authorities are fully briefed as to the implications of this
clause, what they may do, what they may not do and how they go about making an application
under these orders as the responsible authority and that they do have powers invested in
them to do so and not a case, as we have seen in the past, where there is a reluctance to
come forward and use powers vested in them. So | would like the hon. minister to give us his
assurances that they will be fully briefed and know that they can use these orders and should
do so if there are problems within a certain area and not to be shy at coming forward but to be
actively seen taking part in taking care of our community, as it were, and special reference to
this because some anti-social behaviour can make the living standards and the quality of life in
certain areas absolutely intolerable. So other than that, Mr Speaker - fully supportive.

Mr Gilbey: Mr Speaker, | strongly support this and the amendment to it. | quite accept
that at this stage we could not alter it and | blame myself for not having noticed this or raised
the point before, but | see that the age limit is 10. Now, unfortunately you could have appalling
hooligans under that age, | regret to say. | wonder if we should not - it is easy to speak in
retrospect - have had something making the parents responsible and saying that if they let
children under 10 terrorise the neighbourhood, which sadly | think happens in the adjacent
isles, they could be held responsible or alternatively, is there some other Act under which we



can deal with such a problem? | mean, one hopes it would never occur but sadly | think it has
in the adjacent isles.

Mrs Hannan: Vainstyr Loayreyder, we are talking about a Criminal Justice Bill and what
concerns me is that we are making criminals out of anyone from the age of 10 and doing that,
it is all very well to give powers to various sections so that they can take action, the relevant
authorities and all the rest of that, but if we are not putting anything in there to help people who
have genuine difficulties, whether it be the parent, whether it be problems with neighbours or
whatever, all we are doing is criminalising instead of trying to help and assist. It is all very well
the member for Douglas North saying the local authority need guidance, they need to use this
legislation, and that is all very well.

Mr Henderson: You come to Douglas, then!

Mrs Hannan: But people do have genuine difficulties. It may be neighbourly dispute so
that the local authority is then put into the situation of trying to solve it; it might be parents
having difficulty. | would hope that we can get round to the situation whereby we can introduce
parenting assistance to people to help and assist them with their children. You might say that
this is sounding like a nanny state or whatever, but in instances where this sort of help is put in
early, then we do not get criminals later on in life and therefore | do think, instead of bringing
forward criminal legislation which turns people into criminals, | think there should be other
legislation also brought in whereby it helps with maybe mediation, with assisting parents,
because what you have to think about is, it is all very well saying, ‘What about Douglas?’ or
‘What about somewhere else?’ but if these people are thrown out of their schools, they have
got to be assisted some way or other. If the local authority has difficulties with tenants and
they are thrown out from some way, somebody else has got to cope with that, and therefore |
think a lot of work in this area needs to take place to help people with these antisocial orders
instead of sort of ending up eventually, maybe, getting people who spend long periods of time
in prison, and that should not be what we are looking for. Thank you, Vainstyr Loayreyder.

The Speaker: Hon. member for Garff, do you wish to respond to anything on the
amendment?

Mr Rodan: No, sir, | have no wish to reply.
The Speaker: Mover to reply.

Mr Bell: Thank you, Mr Speaker. First of all | would support the amendment put forward
by the hon. member for Garff, Mr Rodan. The antisocial behaviour order section is in fact
based on, as | said, the Crime and Disorder Bill in the United Kingdom, and of course
education is mostly under the responsibility of local authorities in the United Kingdom and that
is why the oversight has taken place, so we are quite happy to allow that amendment to be
introduced.

| thank the hon. member for North Douglas, Mr Henderson, for his support. | know he has
mentioned this to me on a number of occasions, particularly with the problems he has on
occasions in his own constituency. | would certainly hope that between my department and
perhaps the Department of Local Government and the Environment we will ensure that local
authorities are fully briefed of what their responsibilities are under this particular clause and |
very much hope it will lead to quieter times in some areas on the Island. | would point out,



though, that this legislation itself is not just targeted for local authority housing, it could be to
any housing community on the Island at all levels, so | very much hope that we will be able to
apply this, not in a narrow sense of just singling out a certain type of tenant but looking at it
right across the board, because there is no doubt at all that there are inter-neighbour disputes,
there are problems with noise and likewise at all strata in society in the Island and not just
sadly in the one area, so we will be sending out that message, that by all means local
authorities keep their own estates in a well-behaved way but also to look at the wider issues.

The one point, though, about this is that it will protect the individual who, | think the hon.
member says, at the moment is reluctant to come forward. It is not only the local authority that
perhaps might be reluctant to come forward, but individuals who are on the receiving end of
this are very often reluctant to come forward to the police or to courts to take action against
someone for fear of reprisals, perhaps, at some later stage. This measure, if it is operated
properly, should in fact remove the necessity for the individual making the complaint to be
exposed in court and have to go through cross-examination et cetera et cetera, so we will
have to see how that works.

The hon. member for Glenfaba, Mr Gilbey, is concerned about under-10s being involved
and whether or not a provision making parents responsible should be included. We have not
included anything at this stage but nevertheless, now that the education department are
involved in looking at situations such as this, we may be able to work through the authority of
the Department of Education in conjunction with the division of social services to perhaps be
able to achieve the same end - perhaps not precisely what he is looking for but some steps in
that direction.

The hon. member for Peel, Mrs Hannan, is concerned about criminalising young people,
criminalising people particularly parents, maybe single parents who are struggling with the
various problems, financial, social, whatever it might be, and | would agree wholeheartedly
with her. The intention of this Bill is not to create criminals, it is to try and improve the quality of
life of people living in the neighbourhood of certain individuals who are behaving in an
antisocial manner. The first application of an antisocial behaviour order is on a civil basis, it is
not criminalising the individual, and an antisocial behaviour order is issued in the hope that it
will be, in effect, a warning to those individuals to desist from their behaviour and, provided
they comply with the order in the first place, there is no reason for them to get in the criminal
justice system later on.

The general point that the hon. member makes, that we should perhaps be doing more
to encourage parenting, to help families overcome their particular problems, again, | would
agree with. | think government is making some inroads into that area. | do believe we have a
lot further to go through social services, through education, before we actually get to the ideal
position, but it is not the intent of this clause to create criminals, it is to protect the peace and
quiet and quality of life of all our citizens on the Island and, as | say, | only repeat that the first
issue of an antisocial behaviour order is not criminalising the individual, it is simply a warning
shot to get them to desist. So | beg to move clause 27, Mr Speaker.

The Speaker: Hon. members, the motion is that the amendment stand part of the clause.
Those in favour please say aye; those against, no. The ayes have it. The ayes have it.



The motion is now that clause 27 as amended stand part of the Bill. Those in favour say
aye; against, no. The ayes have it. The ayes have it. Clause 28 and schedule 5, sir.

Mr Bell: Clause 28, Mr Speaker, deals with curfew orders. This section introduces
schedule 5, which confers powers on criminal courts to impose curfew orders. Schedule 5
provides for the making of a curfew order as a sentence of the court. A curfew order requires
the offender to remain for periods specified in the order at a place so specified. Different
places or different periods may be specified by the order for different days, but the order is not
to last more than six months and the period specified must not amount to less than two hours
and no more than 12 hours in any one day.

There is an obligation imposed by the courts by sub-paragraph (3) to avoid conflict with
the offenders of religious beliefs or with any community order applying to him - for example,
community service, and interference with the times at which he works or attends school or
college. Where a curfew order is made there must be a person made responsible for
monitoring the whereabouts of the offender.

Sub-paragraph (4) requires that to be a person of a description specified in an order
made by the Department of Home Affairs.

Sub-paragraph (5) imposes limitations on the courts. Curfew orders may only be made if
arrangements are in place for monitoring the offender’'s whereabouts and the Department of
Home Affairs has notified the court of that fact.

Sub-paragraph (6) requires the court to give an explanation of the curfew order to the
offender in ordinary language. The offender must also have explained to him the
consequences of a breach of that order and that the court has the power to review the order if
necessary. An application for a review may be made by the responsible person or by the
offender himself.

Sub-paragraph (7) imposes a further obligation on the court before making a curfew
order: the court is obliged to obtain information about the place at which the person will be
required to remain under the order. The court must consider that information and the attitude
of the other persons at the premises who may be affected by the enforced presence of the
offender. It is anticipated that this will normally be the family home.

Sub-paragraph (8) requires a copy of the curfew order to be given to the offender and the
responsible person.

Sub-paragraph (9) enables the Department of Home Affairs to vary the period specified
in sub-paragraph (2). An order under this paragraph is required by sub-paragraph (10) to
receive the approval of Tynwald before it comes into operation.

Paragraph 2 deals with procedural requirements for curfew orders.

Sub-paragraph (1) imposes an obligation on courts to ensure that the sentence and
orders are the most suitable for the offender, and the court must take into account the
information about the offender which is before the court.

Sub-paragraph (2) deals with the restrictions on liberty which were imposed by curfew
orders. The restrictions must be such as are commenced with the seriousness of the offence
and other offences associated with it. The court is obliged to take into account all the



information it has about the circumstances of the offences and other offences associated with
it as are available to it. All aggravating or mitigating factors must also be taken into account.

Paragraph 3 deals with the enforcement of curfew orders.

Sub-paragraph (1) enables an application to be made for the issue of a summons or the
issue of an arrest warrant where a person has failed to comply with the requirements of a
curfew order.

Sub-paragraph (2): any summons or warrant will direct the offender to be brought before
the High Bailiff or a Court of Magistrates.

Sub-paragraph (3): where a court is satisfied that a person has failed to comply with a
curfew order and that there is no reasonable excuse for the failure, the court may impose a
fine not exceeding £5,000, and if the curfew order was made by a summary court it may
revoke the order and deal with the offender for the original offence. Alternatively, if the curfew
order was made by a Court of General Gaol Delivery, then the summary court must refer the
matter to a Court of General Gaol Delivery and can either order the person to be held in
custody or to be released on bail pending appearance before that court.

Sub-paragraph (4) is a procedural provision which requires a summary court which refers
a matter to the Court of General Gaol Delivery to notify the Chief Registrar by means of a
certificate, certifying the failure to comply with the curfew order and such other information as
may be desirable. The certificate will be evidence before the Court of General Gaol Delivery
that the person failed to comply, although other evidence may be brought before the court
where justice requires.

Sub-paragraph (5) makes provision for the powers of the Court of General Gaol Delivery
in dealing with an offender who has failed to comply with the requirements of the curfew order.
The maximum fine for the failure is £5,000, but in addition the court may revoke the order and
deal with the offender for the original offence. The likelihood is that this will result in a much
more severe penalty being imposed.

Sub-paragraph (6) ensures that there is a right of appeal for persons who are either
sentenced by either a Court of Summary Jurisdiction or the Court of General Gaol Delivery
following a failure to comply with the requirements of a curfew order.

Sub-paragraph (7) enables the Court of General Gaol Delivery to determine a question of
whether a person has failed to comply with the requirements of a curfew order to be
determined by a deemster without a jury.

Paragraph 4 deals with amendments to curfew orders. This paragraph will enable a court
to review a curfew order while it is in force. Applications can be made by the offender or by the
person responsible for monitoring compliance or where the offender is convicted of a further
offence. The application is made to a Court of Summary Jurisdiction. If the court is satisfied
that the curfew order should be revoked and that the offender should be dealt with in some
other manner for the original offence, the summary court may deal with the offender for the
original offence as if the person had just been convicted. Where the original curfew order was
made by a Court of General Gaol Delivery, then the summary court must refer the matter to
that court. Where there is reference to the Court of General Gaol Delivery, it must notify the
Chief Registrar and send particulars of the case. Sub-paragraph (ii) permits the Court of



General Gaol Delivery, when dealing with a person who is already subject to a curfew order, to
revoke the curfew order and deal with the offender as if he had just been convicted of the
original offence. The Court of General Gaol Delivery has this power where it is convicting the
offender for a further offence or the offender has been convicted by a summary court and sent
to the Court of General Gaol Delivery for sentence or where there has been an application
under paragraph 4 and the summary court has referred the matter to a Court of General Gaol
Delivery.

Sub-paragraph (3) confirms that there is a right of appeal against a sentence imposed by
a Summary Court or a Court of General Gaol Delivery in place of a curfew order. Sub-
paragraph (4) obliges the Court of Summary Jurisdiction to ensure the presence of the
offender either by summons or warrant. This applies only where the application is made by the
person responsible for monitoring the curfew order.

Paragraph 5 confers powers on the Department of Home Affairs to make rules regulating
for monitoring the whereabouts of persons subject to curfew orders and the functions of
persons responsible for persons who are subject to those rules.

Paragraph 6 deals with interpretation.

Sub-paragraph (1) defines ‘responsible person’. It is either a probation officer, where
there is a probation order in force; otherwise it is the person responsible for monitoring the
curfew under paragraph 1(4) of the schedule. Sub-paragraph (2) makes it clear that
references to persons under the ages of 17 years are references to persons who are under
that age on conviction. This is particularly relevant for paragraphs 7 and 8 of the schedule.

Sub-paragraph (3) confers jurisdiction to deal with the enforcement and amendment of
curfew orders on juvenile courts where a juvenile, a person under 17 years of age, is the
subject of the order.

Paragraph 7 deals with offenders under the age of 17 years and prevents curfew orders
being made in respect of juvenile offenders unless the provisions of paragraph 8 have been
brought into operation by means of an appointed day order. Paragraph 8(1) requires the
responsible person to be notified to the court by the Department of Health and Social Security
where there is a juvenile offender who is the subject of a curfew order.

Paragraph 8(2) requires a court to consider the family circumstances of a person who is
under the age of 16 and the likely effect of a curfew order on those circumstances. Although in
the majority of cases a person of 16 years of age would be living with his family, this may not
always be the case. Paragraph 8(3) limits the maximum period of a curfew order to three
months rather than six months as provided under paragraph 1(2)(a), and paragraph 8(4) will
enable the Department of Home Affairs to impose additional restrictions or orders under this
sub-paragraph and must receive Tynwald approval before they come into operation. Mr
Speaker, | beg to move clause 28 stand part of the Bill.

Mr Braidwood: | beg to second, Mr Speaker, and reserve my remarks.

The Speaker: Hon. members, | think this is now an appropriate time to adjourn for lunch,
and the adjournment will be until 2.30 this afternoon. Thank you, hon. members.

The House adjourned at 1.04 p.m.



Death of Miss K E Cowin

The Speaker: Hon. members, before we continue with our business it is with regret that |
have to advise you of the death early this morning of Miss Katherine Elizabeth Cowin, a former
member of this House who was well-known under the name of Katie Cowin. Miss Cowin had a
distinguished career in education. She was a journalist, she was a member for Douglas East
from 1971 to 1976 and served on many of the boards of Tynwald. Her particular interest was
education. She had a well-known reputation in the community in educational circumstances
and | think it is with regret that we have to report her passing. Hon. members, you will receive
a letter in due course advising you of the funeral arrangements, but in the meantime perhaps
this House would consider it appropriate if we stood in silence, in memory of Miss Katie Cowin.

The House stood in silence.
Criminal Justice Bill - Consideration of Clauses Concluded

The Speaker: Now, hon. members, we had clause 28 and schedule 5 moved and
seconded and | now call upon the hon. member for West Douglas, Mr Shimmin.

Mr Shimmin: Thank you, Mr Speaker. Clause 28 introduces schedule 5 and, just as a
general reminder, this enables courts to impose curfew orders for any offence except those
that have a fixed sentence by law, for example murder. The periods of curfew can be set
between 2 and 12 hours each day for a maximum duration of six months and these can be
reinforced by electronic monitoring. If | look at the three amendments in my name, these have
been drawn to the department’s attention by the legislative draftsman. The first one refers to
community order and this is paragraph 1(3)(a). The term ‘community order’ is understandable,
but its meaning is left to the court. It is intended for the purpose of this Bill that community
service orders will mean: community service orders, probation orders, combination orders,
attendance centre orders and supervision orders. It is deemed that it would help users of the
statute to have the meaning set out as in the amendment. | beg to move:

Page 57: in paragraph 1(3)(a), for “other community order” substitute “community
service order, probation order, combination order, attendance centre order or
supervision order’.

The second amendment is on the same page, page 57, in paragraph 1(6)(a), where the
intention is to omit the words in