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Select Committee of Tynwald
on Legal Aid in Family Matters
(Petition for Redress of Grievance)

The Commiittee sat in public at 2.32 p.m.
in the Millennium Room,
Legislative Buildings, Douglas

[MR TEARE in the Chair]

Procedural

The Chairman (Mr Teare): Good afternoon, everybody. May 1, first of al, welcome you to
the sitting of the Select Committee of Tynwald on Lega Aid in Family Matters (Petition for
Redress of Grievance). The Committee was established by Tynwald on 21st October last. The
motion establishing the Committee was:

OTat a Select Committee of three members be appointed with powers to take written and oral evidence pursuant to
sections 3 and 4 of the Tynwald Proceedings Act 1876, as amended, to consider the Petition for Redress of Grievance
of Stephen Broad presented at St JohnO®n 6th July 2009 with regard to the impact on the Administration of Justice of
awarding Civil Legal Aid to one side only in family casesin the Isle of Man and to report with recommendations.O

We heard ora evidence on 12th January 2010 and a transcript of that session has now been
published in the Early Publications area of the Tynwald website. We have heard further oral
evidence on 8th March 2010.

| am joined today by my colleagues on the Committee. On my left is Mr Tim Crookall, MHK
for Peel.

Mr Crookall: Good afternoon.

The Chairman: On my right, Bill Malarkey, MHK for Douglas South. On my extreme right,
the Clerk to the Committee, Mr Jonathan King, and on my left again, is our Hansard clerk, Mr
Clive Alford.

I would just like to ask you if you have mobile phones, could you switch them off or put them
on silent, please. It is something that | normally forgetE No, put them off, full stop, | beg your
pardon.

When we are giving evidence, please resist the temptation to talk over each other because it
can make the transcription process rather difficult.

EVIDENCE OF MR K O@®RIORDAN
AND MSL WEBB

Q392. The Chairman: | would just like to welcome you, Mr OGRiordan, and your colleague B

Mr O’Riordan: Ledey Webb from Callin Wild, who is here to assist me if | get stuck on any
particular aspect. If we get a question that | cannot think of the immediate answer to, then the idea
isthat | can, perhaps, confer with her to give you a considered answer, if that is appropriate.

Q393. The Chairman: | am impressed that you brought the cavalry with you. Can | ask you if
you would like to make a short opening statement to the Committee? We have received your letter
and we will gointo that in afew moments.
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Mr O’Riordan: | do not think | have really got anything to add to the letter: if that is
effectively in the record as the opening statement, that is fine. If you would prefer me to perhaps
read it into the record, | could do that, but other than that, no, | am content that sets out the stall
and | am content to deal with any questions, either arising from that or that you may otherwise

40 haveif I can answer them. (The Chairman: Right.)

Dear Mr King,

45 Select Committee on Legal Aid in Family. Matters (Petition for Redress of Grievance)
Thank you for your letter of 22nd October 2009 addressed to the Law Society. | am a member of the Law Society
Council with some experience in this area and the President Jonathan Wild has therefore asked me to respond on
behalf of the Society.
Asluck would haveit, | wasin fact amember of aLegal Aid Working Party which recently reported on the very issues
S0 which now appear to be before the Select Commiittee: | believe that you have probably already obtained a copy of that
Report from Wendy Montgomerie a Certifying Officer at Legal Aid, but if you have not done so | suggest that you
approach her. Sheis also likely to be the person in the best position to respond to your enquiry concerning numbers of
Civil Legal Aid casestaken on by each firm during 2008 and 2009, and thisinformation is not held by the Society.
| have no problem in providing answers to the bullet points raised in your second paragraph and | enclose some brief
35 submissions concerning these. | would be prepared to discuss these and any other related issues with the Committee in
a Public Oral Hearing if this will be helpful, athough | would have to declare a measure of personal interest in that |
did at one point act for Mr Broad. | do not see that this actually causes any diffi culty, as the issues under discussion are
general rather than specific to his case.
| do not believe that it is appropriate for the Law Society to be putting forward proposals for reform of the current
60 system at the moment. Matrimonial law in the Island is largely in line with that in England and Wales, and on the
whole | believe this to be an advantageous situation. The Lega Aid system is a matter for Government policy and
funding, and whilst it obviously makes sense for there to be consultation by the authorities with Advocates as part of
formulating and/or amending the system, there are no issues which the Law Society would currently wish to pursue in
relation to this (apart from the ongoing dialogue concerning rates of remuneration under Legal Aid).

65 If you think that it would be appropriate to have more than one Law Society representative involved, please let me
know and | can then explore possibilities with my colleagues.
Yours sincerely,
Kevin OORirdan

70 29th January 2010

SELECT COMMITTEE ON LEGAL AID IN FAMILY MATTERS (PETITION FOR REDRESS OF GRIEVANCE)
SUBMISSIONS OF ADVOCATE KEVIN EDWARD OORDRDAN ON BEHALF OF THE ISLE OF MAN LAW
SOCIETY

75
These submissions are based upon my own personal experience and working practice, and therefore naturally present
my own personal views to alarge extent. However, | make them with the authority and approval of the Council of the
Law Society and to a large extent on behalf of the Society. | have limited the submissions to the bullet points raised in

80 the second paragraph of aletter of 13th January 2010 from the Clerk to the Select Committee to the Isle of Man Law
Society
1. When first consulted by a new client | obtain an overview of the situation and the advice required, going on to
discuss with the client what action is likely to be most appropriate, what that islikely to cost, and how it can be funded,
including possibilities of Legal Aid. | will then confirm the advice given in writing. In anything other than a very
straightforward situation | would expect the initial interview to take in the region of an hour and a half with the follow

85 up letter and attendant paperwork taking up to about half an hour.

2. The initial approach to the other party would normally be by way of letter or possibly e-mail. If | know that he/she
aready has an advocate involved then | would normally be writing to that advocate rather than direct to the other party.
If there is something which needs particularly urgent contact with the other party | might make a telephone approach,
particularly if | know the advocate involved for the other party.

90 3. The Legal Aid Green Form is limited in scope, both in terms of the financial criteria and in terms of the time and
activity which can be covered. Normally, the Green From cannot cover any Court activity, so that it is really limited to
preliminary advice and correspondence (quite possibly including assisting the client in completing and lodging an
Application for a full Legal Aid Certificate). The Green Form had to be completed with the client in the course of the
first interview as it does not provide retrospective cover. If more work is needed than would be covered by the initial

95 financial limit under the Green Form, application has to be made to the Legal Aid Certifying Offi cer for an extension
of thelimit before any additional work can be covered.

4. The merits test is largely a matter of common sense and legal experience. The advocate hasto provide a brief outline
of the case to the Legal Aid Certifying Officer, confirming that the advocate believes that the case is worth
pursuing/defending. In essence, the test should be whether there is a 50% or better chance of success and whether this
100 is the sort of situation in which the advocate would advise a privately funded client to proceed. In a matrimonial case,
the criteria are less straightforward in that the case is probably not all about losing and winning but about how far the
client needs the help of an advocate in a situation fraught not only with legal diffi culties but with emotional stress.
5. If 1 am instructed by one of the adults involved in a family dispute, it is not my responsibility to ensure that the
interests of the children are put first: rather | have to advise the client that the Court will require and expect parents to
105 put the interests of their children first in most (but not necessarily al) family disputes. In some situations they may be
just one of a number of factors to which the Court has to give weight. In certain cases where there is a risk of the
interest of a parent and children not coinciding, there is scope for the children to be separately represented by an
Advocate who will then be doing his/her best to ensure that the interests of the children are put first (perhaps with the
assistance of a Guardian ad Litem who is a professional with experience in dealing with children, but not a Lawyer.
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6. The Court strongly encourages mediation, and also urges advocates to do so. | am atrained mediator and a strong
believer in the mediation process, so that | have no difficulty in promoting it to my clients whenever possible.
However, it is fair to say that not all advocates necessarily share this view, and some may be less ready to pressure
their clients towards using mediation (but these are probably a dying breed, particularly in view of the message coming
from the Court about the desirability of mediation).

As | am sure the Select Committee are already aware, Legal Aid is based upon two tests, one being on the merits and
the other being on financial circumstances. Inevitably, this means that there will be family cases in which one party
may qualify and the other may not, but this is not a situation peculiar to family cases: it applied in every case in which
there is eligibility for Legal Aid. | do not see how this situation can be changed without a radical rethink if the Legal
Aid system (not limited to family matters), amost certainly involving a dramatic increase in the Legal Aid budged (so
that, for instance, both parties can obtain help through Legal Aid without a means test). The introduction of a claw
back in favour of Legal Aid out of the OvinningsOof a successful legally aided party might help address the balance to
some extent, as well as easing the burden on Treasury: this was one of the recommendations of the Legal Aid Working
Party.

29th January 2010

One little thing | might say is, | should explain, perhaps: | was an English solicitor for alarge
number of years before | ever came to the Isle of Man. | came to the Isle of Man in 1996, re-
qualified as a Manx Advocate in 1998. In England | dealt with a very large volume of Legal Aid
work. Since | have been in the Isle of Man | have dealt with rather less but | have still continued to
keep my hand in to some extent. Therefore, | am in a position to answer questions not only with,
hopefully, a reasonable working knowledge of the Manx scheme but also the English scheme
which has similarities and maybe has some additional ideas which might prove useful in the Isle of
Man.

Q394. The Chairman: And the extent of your experience in matrimonia matters subject to
Legal Aid in the Island?

Mr O’Riordan: Y es, that is probably the main area | have dealt with, legally aided cases in the
Isle of Man but | have aso dealt with other legally aided cases in the Isle of Man Bbut Legal Aid
cases generally are very much the minority within my workload; more often privately funded.

The Chairman: Right. Okay.
Mr Maarkey, a question on that B

Q395. Mr Malarkey: Yes. What percentage of the work you do is on matrimonia cases,
would you say?

Mr O’Riordan: About 60 per cent, probably.
Q396. Mr Malarkey: About 60 per cent, on matrimonial cases?

Mr O’Riordan: Y es, which is, | think, probably quite ahigh percentage for the Isle of Man.

One of the factors in the Isle of Man is, because of the nature of the jurisdiction, most
advocates have to be, at least some extent, jacks of all trades. | came over here, as a matter of fact,
to steer probably away from matrimonial. | was recruited to come over here and do probably
commercial, international commercial litigation mainly, and | do a fair bit of that but | have
always had a strong interest in dealing with matrimonial cases. They have found their way back to
me and, as| say, it is probably a steadyish 60 per cent.

Q397. Mr Malarkey: The Committee has been looking in great depth with regard to things
like mediation and, obviously, child welfare. | must admit what did concern me about the
submission Band | know you do realise the submission was on behalf of the Law Society but it
was your own thoughts, (Mr O@Riordan: Y es.) you also made that clear. Din paragraph 5 it starts:

OIfl am instructed by one of the adults involved in a family dispute, it is not my responsibility to ensure that the
interests of the child are put first.O

| am sorry but that put immediate alarm bellsringing in my head.

Mr O’Riordan: Well, that is right because the child is not my client. My duty is to my client
within the Court Rules. It is a fine line but, perhaps in common with other professionals, if | am
aware of abuse of achild then | may well have a duty to do something about it and perhaps report
it to appropriate authorities. But, within the context of the broad pattern of a matrimonia case b

97TLA



175

180

185

190

195

200

205

210

215

220

225

230

SELECT COMMITTEE, WEDNESDAY, 314 MARCH 2010

where, probably, the adults are throwing mud at each other, the children may be used as a weapon
and so on B what | might do, if | thought that a child® interests were not being adequately
represented by the Court Welfare Officer, for instance, involved in matrimonial proceedings, |
might be suggesting to the court that the child did need to be separately represented so there was a
lawyer and probably a guardian who would make sure that the child® interests were promoted,
although alot of the time, if the court picked up on that, the court would do that, anyway.

But in the first instance, if | am acting for an adult, that is my client and that is the person | am
answerableto B

Q398. Mr Malarkey: But surely that client has got children. A statement like this should not
arrive in the letter because, if thereis achild involved, that surely must be your first consideration,
asto where you are going to go with this because there is a child involved.

What | am trying to find out, do you class a matrimonial break-up where there are no children
involved any different to abreak-up where there are children involved?

Mr O’Riordan: No, | do not think | do. The child is obviously somebody whose consideration
has to be given very close attention to and | will naturally advise the client that they should be
giving priority to the welfare of that child, but my duty remainsto the client.

Q399. Mr Malarkey: In that case, would you immediately give them form CHIO1? As a
matter of course, is this supplied to your client on the first visit?

Mr O’Riordan: | am afraid | do not recognise the number. What is that?

Q400. Mr Malarkey: It is what a court expects from parents considering and asking for a
court order.

Mr O’Riordan: No, we would not give that. We might well steer them towards the court to get
it. Wewould probably give them advice that may well be similar to what isin it.

Q401. Mr Malarkey: Because quite clearly it states, on the top of the second page there, that
the court expects you to do what is the best for your child, (Mr O’Riordan: Absolutely.) even if
you find it difficult.

Mr O’Riordan: Y es, and that certainly would be part of the advice | give the client, but if the
client says: QVell, okay. | hear what you say but 1&n not going to change my attitudeQ) that does
not mean | have to show the client the door. | still then try and do my best for the client within the
constraints of the system.

But looking at this, | cannot remember whether | have mentioned it in the letter. | am actually a
trained mediator and | am aso a trained collaborative lawyer and, on both of those fronts, the
whole emphasis is trying to settle cases sensibly, rather than going to court and having a battle. |
am very much committed to that approach.

Q402. Mr Malarkey: With the best respect, even being a trained mediator, if you are acting
for one of the parties, you are hardly likely to get the other party around the table for mediation.
The whole idea of mediation is normally to have athird person, who is not involved B

Mr O’Riordan: | disagree. In a lot of cases the mediator is going to be struggling, if the
lawyers are not involved, to help keep the thing on track. In some cases, the mediator can deal
with them separately but certainly, yes, if | am acting for a party | cannot also be acting as the
mediator.

If | am acting for a party | will, quite often, especially if | know the person on the other side
and recognise them as a fairly sensible person, as indeed my colleague here, | may well ring up
and say: Q ook, this is the sort of case we ought to try and sit down around a table with the clients
to deal with issues, particularly concerning children, rather than heading off to court and having a
battle.OSo even without the formal mediation involvement, there are probably a majority of
matrimonial practitioners who will do their best to steer it in that kind of direction.

Q403. Mr Crookall: Could we just step back a bit, then: what are the first steps that you take
when somebody comes into the office looking for advice or looking for help here with regard to
matrimonial?
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Mr O’Riordan: Okay, | will start off trying to get an overview of what the situation is, so | will
try and get basic information about ages, children, what the issues really are, so | have got some
kind of overview because, mostly, people coming to you in a matrimonial case  and they are
pretty distressed Dare not necessarily thinking particularly straight.

Unlike some other areas of law, where somebody will come in and say, Thisiswhat | want to
know from alegal perspectiveQ) they are going to come in looking for general guidance, so | will
try and get an overview of their position. | will try and see what their main areas of concern and
issues are likely to be and then we will start talking about those issues and then trying to find,
perhaps, the best way to try and address those issues. So that will be theinitial discussion.

Then it will be a question of trying to say, QVell, okay, these are your options, as | see them:
these are the cost implications of those options.Qlit is unlikely we will then start off saying, @Right,
crack onQ 1t is more likely | am going to say, @Vell, go and think about this for a bit. I® confirm
the advice to you in writing so you can take in what wee discussed and then wel figure out
which way to go to try and make the best of it.0

What | stress to all of them is that separation and divorce is essentially a series of practica
questions that have to be addressed: children, houses, finance. Although the law has some bearing
on it, obviously, it is much more a practical problem and very often a question of coping with
emotional stresses that people are wholly unused to having to deal with. So it is an interestingly
different area of law, from that point of view.

Q404. Mr Crookall: Can | ask, when you decide whether somebody is or is not entitled to
Legal Aid, do your views change at all, or isit exactly the same?

Mr O’Riordan: 1t is exactly the same.
Q405. Mr Crookall: Itis?

Mr O’Riordan: Yes. It may change in terms of, possibly, some of the options available
because there will be some things where | might have to say to the client, @ ook, we are not going
to be able to get Legal Aid to do that or you may be restrictedOwhereas, if the client has got deep
pockets, there may conceivably, in some cases, be wider options, but that is probably not that
usual.

The short answer would be, as| have already given it. It is the same either way.

Q406. Mr Malarkey: When you do start discussing Byou mentioned cost in your remark then
Pwhen do you actualy start discussing the client@ ability to pay, or whether they B

Mr O’Riordan: At the first interview.

Q407. Mr Malarkey: Thefirst interview: that is when you start talking about Legal Aid and
you investigate whether they are entitled to Legal Aid?

Mr O’Riordan: We do not quite do it that way. On the whole, we discourage Legal Aid
because the profile of the firm is such that it is not cost-effective for us to do it, but we do some.
Sometimes it will be for existing clients, sometimes it will be because the Law Society have a
particularly difficult case having trouble getting somebody representation and | tend to be a soft
touch for that, so | regard it as a sort of quasi pro bono part of the work.

So the initia discussion is probably going to point them away from Legal Aid, athough | do
now have an assistant who takes on more Legal Aid work than | do and she would go through the
whole Legal Aid business with them. My starting position would be, @elde probably not going to
take your case on Lega AidQtherefore my cost discussions with them would be more likely to be
centred, or initialy, around, ®ow are you going to fund it, from your own pocket or with the help
of friends or family?0

Q408. The Chairman: Could | just come in there a second. To go back, you are an officer of
the court, areyou, just for clarity?

Mr O’Riordan: | am. Yes, as advocates you are. It gives you this rather kind of skewed
position that your duty isto your client but your duty is also to the court.

Q409. The Chairman: Now this CHIO1 is a court pamphlet, a court paper.
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Mr O’Riordan: Y es.

Q410. The Chairman: Now, | am a bit surprised that you, as a court officer, do not make a
court document, a court paper, available to your clients.

Mr O’Riordan: The courts are getting increasingly well geared up to helping people dea with
their cases themselves and forms such as this | tend to, probably quite often, if the client is
somebody who is likely to want to try and do some work themselves to keep costs down, | will
send them to the court to get whatever information they can.

| have not, so far, as a part of my practice, found it necessary or appropriate to keep a full
selection of court leaflets, although it is something | take on board from what you are saying this
afternoon that | may give a closer look to it. It is also, | think, relatively recently that they have
started to build up that sort of portfolio at the court. It is something they had in England a long
time ago and one could do that. Here it isrelatively new ground and it is quite possibly something
we should be looking at having in the office.

Q411. The Chairman: If | could just ask you, just to move on to the legal merits test now. On
your website Bsorry 1 do my homework occasionally B on the Law Society@ website, under the
legal meritstest, it says,

Oscondly, the LACOO
bthat isthe Legal Aid Certifying Officer B
Orust be content that it is reasonable to fund proceedings even if they are unlikely to be cost-effective.O
Inthe Legal Aid General Regulations 1997 and the new Rules of Court, it says, on page 8,

OALega Ai~d Cetificate may be refused if only a trivial advantage may be gained by the applicant from the
proceedingsO,

so there is adichotomy between the two?

Mr O’Riordan: Yes. | suppose in a matrimonia case it is different because it is harder to
measure it in terms of winning and losing. If you are in an ordinary civil case you are looking at
things like, is this above the small claims limit, so are costs recoverable at al for the winner.
Constantly, what thereal test is, isif you were advising a private client, would you advise them to
take this step, would you advise them to spend money going to court to do this because, if you
would, then you are probably going to be in a position to sign, as you, the advocate, are required to
do when you send in the client® Legal Aid application, to say, @ think this should be supported by
Legal AidOand in a matrimonial case, as | say, it is not just about winning and losing, so it is
trickier.

Certainly, one of the things and this isreally a question for Wendy Montgomerie rather than an
advocate, but she has often got to look at the position from the point of view, QVell, okay,
technically it may be this is a case | should grant Legal Aid because the person has a good case
and so on and so forth but, even if they go to court and win, they are going to be gaining such a
small amount that should the public purse support that?Oit is that kind of attention.

Q412. The Chairman: We have had representations and we have heard evidence where the
witnesses have said to us that there have been proceedings instigated and supported by Lega Aid
for very little pecuniary gain B

Mpr O’Riordan: Y es.

Q413. The Chairman: Plike asmall variation in the maintenance b

Mr O’Riordan: 1t can happen.

Q414. The Chairman: It can happen, but why should it happen, especialy when it seems to

be outwith the Legal Aid Regulations? Surely you, as an officer of the court, should try and uphold
the court regulations.
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Mr O’Riordan: | think the trouble is, Legal Aid is Legal Aid. The court is the court. The two
obviously interact to some extent but what Legal Aid decide sometimes the advocates are
struggling to see justification for and there is sometimes some quite spirited correspondence.
When you are acting for a defendant who has been served with proceedings, funded by Legal Aid,
you can find yourself writing to Legal Aid and saying, @hy on earth are you funding this? It is
wholly unjustified. OAnd sometimes Legal Aid will reconsider, but when Lega Aid is initialy
granted, all the Legal Aid authorities are going to have to go on is the forms completed by the
client, which will set out the client® financial circumstances and a brief statement of the case
signed by the advocate, based on what the instructions from the client were. It may be that,
initially, viewed purely on the basis of what the client for the claimant has said, it is not
immediately apparent that there is only asmall financial gain. It is only further down the road that
that becomes apparent. So that isall | can think of in that particular situation.

Coming back to the point about, for instance, variation of maintenance, as | have indicated, |
think, would | be right in saying you have seen a copy of the Report of the Legal Aid Working
Party (The Chairman: Yes.) which | believeE? Well, | was the signatory to that because | had
sat on the working party, but one of the recommendations B cannot remember whether it isin that
report or if it was something we dealt with separately B what Mrs Montgomerie had accepted
would be a good idea in future would be to look quite closely at an application for variation of
maintenance and see whether it was really going to be no more than a financial calculation which
should be something the court can deal with, with minimal legal intervention, or if there were
other aspects to the variation of maintenance claim that maybe made it less of a purely financial
calculation, in which case a Legal Aid Certificate should be justified; and that if it was the pure
financial calculation, whilst the client should be entitled to advice under the Green Form scheme
they should not have afull certificate.

| am assuming P possibly wrongly B that by this stage of the game you have had some
understanding of the difference between the Legal Aid Green Form scheme and the situation
whereyou have aLegal Aid Certificate.

Q415. The Chairman: We have heard instances of where a potential litigant has gone to one
firm of advocates and that firm of advocates has refused to sign a Green Form because they do not
think it actually passes the merits test, so that potentia litigant has gone on to another firm and
gone, in effect, shopping around until they actually get afirm of advocates to pick up the case and
to deal with it. Do you think that there should be an obligation on each one of the firm of
advocates approached to tell the Legal Aid Certifying Officer that this is happening?

Mr O’Riordan: Well, in away it will happen anyhow becauseE Well, | am a little puzzled
because if it is Green Form, the question really is @oes the client qualify financially?OBecause in
getting somebody to sign up for a Green Form you probably are not imposing much of a merits
test because the client is coming in for initial advice. So, taking the maintenance situation, the
client comes in, ®@n wanting to do something about variation of maintenanceQIf they are dligible
for Legal Aid, they will sign the Green Form to say they fit the financial criteria and you will then
advise them on what they might be able to do about variation of maintenance. So | am sort of
curious at the Green Form level.

| can see you could have a situation where somebody might go to an advocate, get initial
advice and then they say, @ want Legal Aid to take this to courtQand the advocate might say, Mo,
| don® think it® justified®and they would go somewhere else. But the Legal Aid Authority would
ultimately get to know about it because you can normally only sign one Green Form for the initial
advice at atime; you cannot go round and have a series of those with different advocates. But, yes,
| suppose it could be an idea that if an advocate rejects a client@ claim, they should send a note to
the Legal Aid Authority, saying, @y the way, this person has been in trying to get Legal Aid and |
have decided that they should not be entitled to it because | don@ think they would pass the legal
merits testOso that if another application came in from somewhere else, the Legal Aid department
would be on notice and they would look at it quite carefully. It sounds like quite a good idea to
me.

Q416. The Chairman: So the present position at the moment is, it depends on the vigilance or
otherwise of the Legal Aid Certifying Officer?

Mr O’Riordan: Absolutely. Going back to the question that we have just dealt with, one would
then be running into all sorts of client confidentiality difficulties, as well. | could see that being a
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big issue if you are expected toE and in fairness, advocatesOviews are going to differ, and quite
justifiably in some of these cases, asto whether the case is arunner or not, if | can put it that way.

Ms Webb: Sorry, can | jump in there?

Q417. Mr Malarkey: We have had evidence from severa people where they have gone to
maybe threeE A divorce has gone on for 12 months plus and they have had three different
lawyersin that 12 months. They have gone to the next level after the Green Form. They have got a
part of the way through. They do not like what they are hearing. They are then going for more
Legal Aid to a separate solicitors and then they are hitting a brick wall because they are being
toldE They are getting more Legal Aid to go on toE It really does make a bit of amockery of the
system b

Mr O’Riordan: 1t does.

Q418. Mr Malarkey: D and if there is no communication coming from any of its solicitors
back to Legal Aid, saying, @h, this person isreally wasting their timeOb

Mr O’Riordan: But, in that case, the Legal Aid people would know because you have to assign
the existing Certificate. So either the client or the new lawyer has to go to Lega Aid and say, @
want to take an assignment of thisCand Legal Aid would normally say, @vhy?CSo on thatE

My colleague was wanting to jump in on the last question.

Ms Webb: 1t was just on the Green Form issue. The Lega Aid Office would always be aware
that there was more than one Green Form issued for a client. So as soon as you put your Green
Form in, which is fairly early on in acting for aclient, if somebody had aready put a Green Form
in for that client, Legal Aid will be straight back and send that form back: the only reason that a
client would not be eligible for a Green Form is on a financial basis. They have to satisfy the
financial considerations at the first hurdle. So if there are people forum shopping on a Green Form,
they are D

Mr O’Riordan: 1t is alimited scope.
Ms Webb: Y es, they are potentially twisting their own financial means.

Q419. Mr Malarkey: | think it was more of an outcome of people shopping when they were
not getting the result they wanted. | think that is what B

Ms Webb: | can seethat on the actual Legal Aid.

Q420. Mr Malarkey: B was redly of concern to us. Where they were being told by one
solicitor that, INOQ or they are not getting on with them, they move it to another and another and
get Lega Aid.

Ms Webb: Legal Aid know that at every point because if it was my client who did not like
what | was telling them and they decided to go off to Mr ORiordan, | have to write to Legal Aid
to tell them why my client does not like what | am telling them before they will let Mr O@Riordan
take over the Legal Aid Certificate. So b

Q421. Mr Malarkey: And what response do you normally get back from Lega Aid? Do they
respond to that or do they just acknowledge the letter, or B

Ms Webb: They acknowledge the letter and then they will carry on and deadlE  Because the
client will have usually left me by then and moved on to their new advocate, but the Legal Aid do
look at that at every step of the way. It is not just a case that the client goes to another lawyer, fills
in another form and gets a new Lega Aid Certificate. It is the same Legal Aid Certificate all the
way through the proceedings.

Mr O’Riordan: That isright.
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Q422. Mr Crookall: That isfine, then, as long as you have written in to say, (TheyQre left me
and they@e gone somewhere elseCand that would be the same with the Green Form?

Ms Webb: Yes, but if | have not done that then they cannot have Legal Aid again because they
can only have one Legal Aid Certificate. So they cannot go and fill in another form.

Q423. Mr Crookall: Yes, | can see how it works. Until you have put in your Legal Aid form
they will not know if they are getting Legal Aid.

Ms Webb: No, but they will know because they will have written to me to ask.

Mr O’Riordan: That isright and they will have got the record that this person has already got a
Legal Aid Certificate to deal with the matrimonia case. So if they got a completely fresh
application from the lawyer they would say, ®lold on aminute, thereis Legal AidO

It is a difficult one al round, though, because a family case is a very emotive thing for the
client and your working relationship with your lawyer, if you have got that sort of case, is much
more personal if you are getting the support you need, than if it is some other sort of legal case. So
| think the difficulty facing Legal Aid in that kind of scenario is if the client says, QVell, | just
can@® get on with this advocateGand they are half way through the case, if Legal Aid is pulled, the
case has still got to go ahead somehow, so Legal Aid are a bit caught between arock and a hard
place in that sort of situation. | think, on the whole, my impression is that they do at Legal Aid
quite agood job in policing that as far as they can.

They do not like to see, obvioudly, Legal Aid money wasted and if it is apparent that the client
is just going around ignoring advice and trying to get better advice they will probably try and
prevent it, although that is not necessarily going to be apparent at that stage. All that is going to be
apparent is that there has been some sort of afalling out between the client and the lawyer. The
case is ongoing, the client needs representationE

Q424. The Chairman: Would the lawyer be asked for the specific reason why there had been
a breakdown? Say, for example, because the client did not like what they were hearing from their
advocate?

Mr O’Riordan: You might be but it is a difficult situation because the client is going to
probably get to know what is written in and the client may have a different view. So you end up
that Legal Aid are getting information from both lawyers and from the client and how far, if the
lawyer did want to stick his or her neck out and say, QVell, this is just a completely unreasonable
client but he is ignoring the advice | giveQ there is going to be the other lawyer saying, GVell,
that® not what the client tells me!OANd there is going to be the client writing in and saying,
Ghat@ nonsense.0

Q425. The Chairman: So could that be viewed, then, as the @Id BoyG ClubO Qvele not
going to make waves here because it might upset the establishment®

Mr O’Riordan: | do not think so in this particular instance. | think it is more this problem, that
if the client has any sort of difficult matrimonial situation they are going to be in need of legal
help. The court is going to be very keen for them to have Legal Aid if they are eligible for Legal
Aid and if one was in a situation where, otherwise, they are not going to be represented, it is a
difficult case. The Lega Aid Authority is probably aso going to be getting a letter from the
Deemster® clerk, saying, QVe really need this person to have Lega AidObecause, otherwise, the
whole thing grinds to a halt and it is going to go round in circles and end up costing everybody
more. | think there are more of those sorts of practical constraints.

| do not get any sense, | have to say, that there is any sort of @ld boy@ clubOapplying on this
particular front, not least because D at the risk of sticking in a bit of adig in favour of advocates b
rates of pay on Lega Aid are not seen as brilliant by firms of advocates, so it is hot so much a
guestion of firms of advocates queuing up to take cases away from each other, as taking them on
because there is pressure to put our bit back into the system, if you like, that we should take B

Q426. Mr Malarkey: It is still quite lucrative, even if it is not up to your normal scale of
levels: the longer the case goes on, obviously, there is more money.
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Mr O’Riordan: It is money, but it al depends. If you have got a fairly junior lawyer who has
not got a lot on, then it may make economic sense for that lawyer to take on quite a bit of Legal
Aid work; but in good times B and there have been good times over here for alot of years now B
any reasonably senior lawyer is going to be treating Legal Aid asvirtually pro bono.

Q427. Mr Malarkey: We will come back to the junior lawyer bit because | think we would
like to ask something on that, but can | go back toE

Taking you back a few steps, to what you were talking about before. We had several people
giving evidence in here, where they had got half way through the divorce proceedings and finally
sat around the table, finally spoken to each other, finally came up with, &¥ou can see the kids
hereQ) &Y ou can see the kids thereQ) @ keep the house® @@l give you that much money® and they
had shaken hands on it, gone away D every one of them on Legal Aid. Every one of them on Legal
Aid has gone back to their lawyers and said, (This is a solution, this is what 1@e shaken on with
my husband or wife, this is where we®e goingOand on every occasion, every lawyer on Legal Aid
has turned round and said, @ can get you more than that, don® go signing for that, wed take it
forward®

It will be in Hansard: there was not one of the people who gave evidence in here who said that
one of the lawyers turned round and accepted what the hand-shake had been over the table. They
dl said, Mo, | want to go further on that®

Mr O’Riordan: | am surprised at that. A 3

I am not surprised that the lawyer would say to the client, &Y ou could do betterQ because that is
part of your job but, certainly, the way | would deal with that situation would be to say to my
client, QVell, if youQre done a deal, 10n delighted; the court@ going to be delighted. There is a
wide parameter in terms of the sort of settlement that the court might deem acceptable but if you
were to fight it, | think you would have a good chance of getting more.OIf | genuinely thought
that, | should say that; but I am not going to twist the client® arm. | am going to say, Of you want
to sign up, then feel fine®

Q428. Mr Malarkey: And if | was actually paying you to do that, would B?

Mr O’Riordan: 1t would not be any different.

Q429. Mr Malarkey: You say it would be exactly the same?

Mr O’Riordan: Absolutely.

Q430. Mr Malarkey: But the difference would be, | would think, @kay, | can get abit more
but it isgoing to cost me more because | am going to have to pay youO

Mr O’Riordan: Exactly.

Q431. Mr Malarkey: The one on Legal Aid sitting here, @®e got nothing to lose, let@ run
with it.0

Mr O’Riordan: | agree.

Q432. Mr Malarkey: So do you think that isafair system?

Mr O’Riordan: No. Whether | can think of agood way around it is another thing, but | agree it
isnot afair system. As| used to say to one of my elderE well, I think it was my second daughter,
who used to always say, dad, it@ not fairQ | used to say, QVho told you the world was a fair
place?0

Q433. The Chairman: | am concerned that, on the Island, we do not seem to have any
provision for a statutory charge.

Mr O’Riordan: Exactly, | was amazed when | found that out, after | had been here a year or
s0. | could not understand it.

Q434. The Chairman: So would the Law Society be in favour, or strongly in favour, of that?
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Mr O’Riordan: | think they would. Certainly it is something | am very strongly in favour of.
All the advocates | have spoken to agree that it would achieve a much more level playing field in a
lot of cases and, clearly, it would also be of benefit to the Government Legal Aid budget. That was
one of the recommendations.

Interestingly, it has previously, | think, been mooted but cast aside; but when we dealt with the
working party recently, we put it back on the agenda, with the permission of Deemster Kerruish,
and our recommendation was very strongly that that should be introduced and that possibly
another working party gets set up to actually figure out the best way to implement it.

Q435. The Chairman: Do you feel that advocates are sufficiently aware of their duties with
respect to civil Lega Aid matters and also the need to manage expectations?

Mr O’Riordan: On the whole, | think, yes. There may well be exceptions, as there would bein
any profession, where somebody maybe does not get it right, but on the whole, yes.

Q436. The Chairman: One of the issues which Mr Malarkey, | am sure, is going to pick up on
in asecond, but | will just start it off is that you alluded to the fact that there is a tendency for the
junior B I would assume the more newly qualified B advocates to take on Legal Aid work,
especidly in this area. At what level, and to what extent, would their activities be monitored?

Mr O’Riordan: That is going to depend very much on the internal organisation in a particular
firm, but one of the difficulties over here is that none of the firms are particularly large, compared
to say, firms in England. So, actual scope for as much hands-on supervision as would perhaps be
ideal may be limited in some cases. Hopefully, in most cases, there is a reasonable amount of
monitoring when they start out, but | could not really say how thorough that is across the board.

Q437. Mr Crookall: Would you see that as a weakness in the system?

Mr O’Riordan: | think it is a fact of life in the Isle of Man, just becauseE There are a lot of
pluses and alot of minuses to having a small jurisdiction like this, with small organisations within
it. There is only so much you can do. You have to take somebody on, see as far as you can
whether they are well trained and so on B

Q438. Mr Crookall: But would a senior partner still cast an eye across the paperwork and
stuff? Or isit not worth it?

Mr O’Riordan: If they felt the need to do so. It would al depend on the level of the case. It all
depends.

I, for instance, have quite awhat | would call @pen doorOpolicy. | encourage other people to
talk, if they have got a problem. Whether | will find as much time to go and talk to them and make
surethey have not got a problem will depend on what is crossing my desk on any given day.

Q439. Mr Malarkey: Well, surely D certainly my experience is B any partner or anybody
working with the Law Society, they are driven, technically, financially. If there is a phone come
in, it is monitored, (Mr O’Riordan: Absolutely, yes.) every case is driven on cost, so an up-and-
coming eager junior who wanted to prove themselves and even push themselves past the limit on
Legal Aid and sometimes take cases forward that they should not be doing, because it is not going
to come back and bite them because it is Legal Aid and Government money that is doing it, could
in actual fact be driving up the bill from Lega Aid because they are not being supervised by a
superior in someway.

Mr O’Riordan: 1t could, but | do not know that it is actualy going to put the cost up. The
trouble is that the moment you get a supervisor involved, that is going to cost more, anyway.

Q440. Mr Malarkey: But Legal Aid islimited and that is what it is going to pay out and you
have already said that you are more inclined to put the juniors in there, because the rates of Legal
Aid are nowhere near as good as what you can get.

Mr O’Riordan: Y es, but there are different rates for junior and senior advocates on Lega Aid,
abeit not a huge amount. Again, | do not get the sense that there is much instance of that across
the profession, but | could not put my hand on my heart and say it never happens.
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Q441. Mr Malarkey: Unfortunately, we have got the impression that alot of cases have been
driven on further than maybe they should have been, because they were on Legal Aid.

Ms Webb: They still have to satisfy all the tests at all times. Legal Aid do not issue you a
certificate or alicence just to carry a matter through from day oneto day 943 b

Q442. Mr Malarkey: But they never really check the case until the end, until they pay the bill.

Ms Webb: Well, my experience of Lega Aid is quite the contrary. Certainly, | have done
Legal Aid and | am still doing quite a lot of matrimonia Legal Aid and | have a colleague in our
firm that does more than me. So | would say that, placed in the market, we do more than our fair
share.

Now, my colleague is junior to me, but she has more experience in running Legal Aid files
than | have, because that is how her practice has built up. I might not know every single piece of
paper that goes in and out of her files, but I know 99 per cent of the matters that sheis dealing with
and her of the same D there is a crossover in our work B so | would look to her to help me with
some of the things that | am dealing with, but my experience with Lega Aid is, the limitations on
the certificates will always push you back B

Mr O’Riordan: Y es, they are quite strong on putting limitations on and then writing to you and
saying, QVhat@ happening in your case?Cend B

Ms Webb: Y ou cannot just go to court, without telling Legal Aid and explaining to Legal Aid
why the matter should go to court. We are not left with the decision.

Q443. Mr Malarkey: Even amatrimonial case?
Ms Webb: Even amatrimonial case.

Mr O’Riordan: And at the end of the case, your costs are going to be assessed by the court and
if they think you have wasted time, they will cut it back quite substantially, so you can be on a
hiding to nothing, if you push the envelope too far and milk the case, if | can put it that way. You
may well find that you do not get what you hoped to get, because the court assessment officer
says, QVell, no, | am not going to allow al that.O

Ms Webb: My experience is they are quite good with their red pen, (Mr O’Riordan: Yes!) so
we send up lovely spreadsheets of what the time expended on a matter is and they come down
reduced!

Q444. Mr Crookall: They do? That does happen B?
Mr O’Riordan: Ohyes.
Ms Webb: Y es, that does happen.

Q445. The Clerk: Thank you, Mr Chairman.

Could | just comein on this? | am sorry if this has aready been stated and | have missed it, but
one of the things the Committee was thinking about was Lawyer 1 is working on a case and has
come to something of a difficult point, and maybe Lawyer 1 should go and consult with Lawyer 2.
Y ou would then presumably hill for the time of both Lawyer 1 and Lawyer 2 conversing about that
case?

Mr O’Riordan: Y ou would certainly try to, if you thought you could justify it.

Q446. The Clerk: And in those circumstances, if you were billing not the client but Legal Aid,
would you expect Legal Aid to recognise that that was a legitimate use of time?

Mr O’Riordan: | think it would probably be a harder sell to Lega Aid than it would to the
private client. | think it could be a red pen instance. Y ou would have to actually explain to the
assessment officer, Q ook, this was a difficult case, we needed to put our heads together to figure
out the best way forward®
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So, as| say, | think it would be quite a hard sell to get that past Legal Aid.

Q447. The Chairman: We touched on the subject of aternative procedures right at the
beginning, and you mentioned that you are one of the few officially accredited mediators over
here, and |1 would like to acknowledge that. Do you feel that the present system whereby court
proceedings have to commence before there is the ability to move into aternative resolution is
wrong and that it should comein earlier?

Mr O’Riordan: That is not the present position. There is nothing to stop parties going to
mediation before they have gone near the court.

Q448. The Chairman: Sorry, if | could just clarify that. That is not what we have been told.

Mr O’Riordan: Thereis an in-courtE The court will encourage parties to mediate, but there is
nothing to stop you, either off your own bat or because your advocate has said it will be a good
idea, or because your advocate has said, as | do, particularly where it is a children matter, Q.ook,
there® somebody at the Isle of Man Children® Centre who is a good mediator, particularly
dealing with children issues. If you go to court, the first thing the Deemster is going to say is,
(Have you been to mediation? If not, why not?0so why not go and mediate now, before you even
issue a court application?0

Q449. The Chairman: That is very interesting. That is not what we have heard so far in
evidence.

Mr O’Riordan: Well, | am very puzzled, because that is definitely right, what | have just told
you.

What there is, is an in-court mediation system, not for matrimonial yet |1 do not think, but for
civil, that we have had for quite a while. Now, if you were going to go down that route, which
gives you free mediation, in fact, on a civil dispute of another sort, you cannot, as far as | know,
invoke that in-court mediation without having started proceedings, so that may be what we are
talking about.

Q450. The Clerk: It was specifically about Legal Aid. Mediation which has not B

Mr O’Riordan: Legal Aid funding is interesting, because | think | am right in saying it is still
not officially something that Legal Aid can cover, but it does cover it. My belief isthat if you have
a client who has come in on a Legal Aid Green Form for a matrimonial matter and you write to
Lega Aid and say, Q ook, | think this is suitable for mediation, can you extend the Green Form
limit, so | can send the client to mediation, now rather than later? | would expect to get probably
afavourable response from Legal Aid on it.

Q451. The Chairman: But would you think that all your members would take that atruistic
attitude because, in effect, they are going to say, dn not going to have that money coming into
my pocket, it can go into somebody else(@ pocket instead?0

Mr O’Riordan: | think some people do feel threatened like that! | think that at least the
partialy enlightened will think, (The last thing | want to do is go to court and have a wrangle
about contact with children® because that just goes around endlessly; it does not necessarily make
you much money on Lega Aid. It is a nightmare to deal with because of the issues that it throws
up with the clients: it is more emotive than legal. So | think alot of usfedl, if you can get rid of the
children disputes through mediation, that is probably quite good.

There may be more resistance to seeing, perhaps, a financia dispute go out of the window, and
I think you are quite right in pointing out that not all lawyers will share my view on that, but
having seen how it works, one of the thingsis, if you are a mediator, there will be some cases you
will take on as amediator, so it is another string to your bow, | think, rather than aloss.

But | think one of the difficulties here, and it is not peculiar to the Isle of Man, it has been an
uphill struggleE They have been trying to get mediation seriously off the ground in England for
40 or 50 years and, in England, | can remember being involved in the very early stage on a
committee in Hampshire Bit was then the Family Conciliation Service, entirely voluntary Btrying
to get this going. We had trained conciliators. Could we get the lawyers to send their clients to
conciliation? No, because they all thought it was going to be taking bread out of their mouths.
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Here | know there are a number of advocates who are sold on the idea of mediation. There are
others who are perhaps open-minded about it. Even now, | occasionally will get a call from
another advocate saying, @®e been told this is a suitable case for mediation, but | do not really
understand what mediation is, can you tell me?OThe thing is it is this buzz word. | say to them,
@\ll it is, is negotiations managed or refereed by a third party. It is that simple.Qit can be donein a
whole range of different ways, sometimes through the court with their recommendation,
sometimes privatelyE

Sorry, | got abit distracted there. | am getting on my mediation soap box here! (Laughter)

Q452. Mr Malarkey: How would you feel if it was a condition of Legal Aid that the second
after they walked through the door and before they filled in the form, you turned to the client and
said, @ cannot proceed to Legal Aid until you do mediation®

Now, obviously, the other party may not want to agree to do it, but if it was a condition that
before you go for Legal Aid or take it any further, you had to start mediation and if the other
partnerE Would you consider that that would help things move forward slowly or

Mr O’Riordan: | would want them to sign the Green Form, so that | could give them that
advicel But | can accept that before they had aLegal Aid certificate, that might be no bad thing.

Q453. Mr Malarkey: What | am saying is you cannot move forward, until you have entered
mediation.

Mr O’Riordan: Yes. | think it is a good idea, but the management of it is tricky, because you
will get some cases where there is going to be implacable resistance on one side or the other to
mediation and it is going to potentially hold things up in inappropriate cases.

I know there has been a big debate in England and there has been a bit of a seismic shift after a
while, because the purists all said, Oediation must be entirely voluntary, you must not point the
pistol at someone® head to mediateOand, eventually, | remember going to a meeting, some years
ago now, where one of the other parties said, QVell look, we are not saying you have to force
people to mediate; what we are saying is, a lot of people are going to need strong persuasion to sit
down for a first appointment with a mediator, to at least let that mediator explore whether it is a
suitable case for mediation. If it isnot, end of story, they go down another route.

| am afirm believer that if you make it purely voluntary, no pressure whatever, you are going
to miss out huge opportunities, because it is an excellent tool. | am &l for something that puts
pressure on people to mediate before they get far down the road.

Deemster Corlett is sold on mediation and on the first appointment for directions in most cases,
he will be saying, @Vhat about mediation? Is this suitable for mediation? He will be looking to the
advocates, he will be putting pressure on the parties to go and mediate. | am not sure that forcing
people to, for instance, have a mediation meeting, before they can actually issue a court
application, if they are going to be legally aided, is ultimately going to be helpful, because it will
hold up. It will be used as a weapon, as unfortunately always happens. One party will see thisasa
weapon to derail the proceedings and there may be good reasons to push it ahead.

So | think it is a good idea, but | am not so sure that | can see how it could be implemented
practically, without it being a problem.

Q454. The Chairman: But then what you really are getting round to is that there has got to be
a hit of dtick in there, as well as the carrot. (Mr O’Riordan: Yes.) So the stick could be the
withdrawal of the Legal Aid certificate?

Mr O’Riordan: Y es, so you could get started, but if you then refuse to even attempt mediation,
maybe it got pulled.

Ms Webb: Rather than it being a, &Y ou can only have it ifEQ It is just that there will be cases
where it is just not going to work, where there is domestic abuse, or any suggestion you could
notE

Mr O’Riordan: 1t is more challenging, then b

Ms Webb: 1t isgoing to make it difficult.
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Mr O’Riordan: | do not accept there is anything you cannot mediate if you come to it with the
right sort of approach, but it can be tricky.

Ms Webb: Day one in those circumstances, it could be difficult, if you have to take
proceedings in that set of specific circumstances where there has been abuse, to then say, Mo, we
cannot go any further, we cannot deal with this matter until we have done mediation® whereas if
you were in aposition where, at some point, it could be withdrawn, that would be fair enough.

Mr O’Riordan: There is another aspect to that and | have had cases like this, where one or
both parties are realy determined to have their day in court, and some months down the line
possibly they have been swapping paperwork till the cows come home. They may even have had
some sort of preliminary skirmish in court but, somewhere along the line, light has begun to dawn
that the court is a very blunt and often inappropriate instrument to deal with types of family
dispute, that the buck stops with the parents and that, sooner or later, they are going to have to sit
down and discuss how they care for their children for the rest of their lives, once they have got
over the initial engagement.

Sometimes | have had excellent cases, where somebody has come to me in desperation and
said, @ ook, can you mediate this caseCand they come aong and, a couple of hours later, it is done
and dusted B because they were punch drunk by then! They had started to recognise that locking
hornsin court was not getting them anywhere.

Certainly, there has been a case in England where the Court of Appeal actually sent some
parties away to mediate and it was settled with the appeal pending. They were very strong on
saying, Ot is never too |ate to mediateGand | have mediated cases where we have gone and had the
fina hearing in front of the Deemster, he has reserved his judgment, we are waiting two or three
weeks for the decision, and we have then sat down and settled it, before he has announced his
decision.

But, if you can catch it early, great. Obviously, you are going to save money, and there are
going to be cases where that is achievable.

The Chairman: Okay, | think we are just about running out of time.

Q455. Mr Malarkey: Well, yes, just afina one, then.
Let us say we did not have Legal Aid for matrimonial matters. Do you consider the cases
would be finished much quicker?

Mr O’Riordan: No, they would take three times as long.
Q456. Mr Malarkey: If both parties were paying their own?

Mr O’Riordan: They would not have lawyers; they would do it themselves and that would
snarl the court up completely. Dealing with litigants in person is a part of what the court has to do
and it is enormously time-consuming and difficult.

Q457. Mr Malarkey: But you must admit it is much easier for somebody whom it is not going
to cost apenny at the end of the day to push the system asfar as they can to thoseE

| am getting back to the situation where maybe there are no children, maybe there is just a
house involved and maybe there is just one person on Lega Aid and one person who is not and the
house is then sold for £100,000. This person here has a £20,000 legal fee, this has no legal fee.
This one walks away with £50,000, this one walks away with £30,000. Where is the fairness in
that?

Mr O’Riordan: Well, exactly. But, again, the thing again, going back to one of the points
made earlier, the lawyer is an officer of the court, and the Deemster can ride hard on how the
lawyer conducts the case to some extent. If somebody comes aong and says, QVell, | am not
going to pay alawyer, | am going to deal with this myselfQ that can spin the whole thing out far
longer and you will sometimes find a case where you have got one party legally aided, the other
guy is representing him or herself.

Q458. Mr Malarkey: If you cannot afford the money
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Mr O’Riordan: Exactly, and it is much more difficult for the advocate who is acting on the
legally aided party@® side because the whole process is not running in the way that the lawyers
know it has to run, and the Deemster can make sure the lawyers run it properly B he has got to
make allowances for litigants in person. So that is another difficult aspect that has to work into al
this somehow.

Q459. Mr Crookall: Just alast one, really, and if you can answer it fairly quickly. Is the Lega
Aid system afair system at the moment, the way it is?

Mr O’Riordan: | do not think it is, for the very reasonE well, one of the main reasons is its
lack of the charge. The charge is not going to work in al cases, because the charge essentially
says, You win the case, you have got to repay Legal Aid out of your winningsO That is an
incentive to people not to waste time and money, if they are instructing their lawyer. It is an
incentive for the lawyer to advise the client about that. Of course, it only works where there is a
capital sum in issue and that is not going to be every case, but in those cases | think that would
make an enormous difference to the levelness of the playing field.

There are going to be other cases where that would not make any difference. There are existing
safeguards of the way the Legal Aid system operates, insisting that there has got to be the means
test and the merits test, and there is aways going to be unfairness because if one party is poor
enough to be on Legal Aid and the other party is not flush enough to be able to afford legal fees
but is not technically eligible for Legal Aid, there is going to be an imbalance. | do not see what
could be done about that, short of the Government having alot more money they felt like throwing
into payment of court fees, so that if one party is legally aided the other person gets the bonus of a
Legal Aid ticket aswell.

Q460. The Chairman: Well, thank you, Mr O@Riordan, thank you Ms Webb. Thank you for
your time today, we appreciate it and B

Mr O’Riordan: |If we have run out and you felt there was anything else you wanted to tax us
on, | am sure we could come back another day but, hopefully, we have rounded off some of what
you have already heard. | will have to look at what is on the website, which | have not done P1 did
not realise the evidence would be up there b and see what | might disagree with about what has
aready been said.

The Chairman: Well, thank you for your candour anyway, it has been very helpful to the
Committee.

Mr Cretney was called at 3.27 p.m.
Procedural

The Chairman: Is Mr Stephen Cretney here? Welcome Mr Cretney, could | ask you to take a
seat.

Thank you, Mr Cretney. Thanks for coming forward. | am going to read to you the caveat
which | have read to al the individual members of the public who have given evidence to the
Committee.

Standing Orders of Tynwald relating to Petitions for Redress of Grievance (SO6.11) provide,
amongst other things, that every such Petition must relate to a matter of public interest and that it
must not relate to any specific case which could be, or has been, adjudicated upon by the High
Court or any tribunal or arbitration or any formal officially recognised complaints procedure,
unless the Petition shows that in the particular circumstances it is not reasonable to expect the
petitioner to resort, or to have resorted to, such remedy.

What this means in practice is that, whilst we can look at particular cases, if they illustrate the
points that you are making, the Committee cannot take a view on any particular case. We are much
more concerned with your proposals about how the overall system could, or might be, improved.

110TLA



955

960

965

970

975

980

985

990

995

1000

1005

1010

SELECT COMMITTEE, WEDNESDAY, 314 MARCH 2010

EVIDENCE OF MR SCRETNEY

Q461. The Chairman: With that in mind, would you like to tell us about your experience of
Legal Aid in relation to family matters, sir?

Mr Cretney: Unfortunately, | was not in a position to be assisted with Legal Aid; and my ex-
wife was in a position where she was funded by Legal Aid. So, in my personal situation, | feel B
and it is only my persona feeling B 1 was always, from the offset, the underdog in any legal
exchange of communication or attendances at court, because my own experiences are that, from
day one, Band it is still ongoing till today D1 have been subjected to unnecessary expense, as a
result of the situation | find myself in. My legal bill, in fact, is still ongoing, is subject to me
having to reply constantly to letters, appearing in court and, in my opinion, quite unnecessarily.

| have attended mediation, as was directed by Deemster Corlett, over amatter to do with access
to my children. However, the mediation was unsuccessful. It broke down after the first session,
because of the attitude of my ex-wife at that time, that she did not consider it was going to work
and it caused extra expense in defending the situation | was in and having to go to court.

So | can only say that my position is, through not being legally aided, | have been
disadvantaged both legally and financialy.

Q462. The Chairman: Did you feel that your wife or former wife had any incentive to be
realistic, in your view, and to curtail the proceedings and to settle?

Mr Cretney: No. In the very early days, when things broke down and we had our own
negotiations and communications, things were set out that everything would be settled amicably
and everything would be sorted out B finances, children and al the usual things that need to be
addressed.

It broke down B and this is only my opinion, | must stress what you have indicated, it is only
my opinion B dramatically after | received my first letter from her advocate, who was defending
and acting on her behalf. It was quite clear that that first letter was the catalyst for, @l take
everything off you and someQ) and it has been driven, over the last two years or so now, to the
point where | have nothing left to give, and that person is still being driven by their advocate,
wanting more, to this day.

Q463. The Chairman: Do you think that the tone of the letter from the advocate was
aggressive, and it just hardened entrenched positions?

Mr Cretney: The wording of the letter and the way it was delivered, from day one, set out the
stall quite clearly that they were after everything they could have Band some. | was in a position,
a that time, to have settled anything financialy, to care for the three children that we have,
ensuring afuture for everybody, maintaining my own dignity and all those things that go with it.

But quite clearly, from that first instance B and indeed, | have box files that you can quite
clearly read through B the evidence is quite clear for anyone to read, the vindictiveness of that
person at that time, and being funded in the way she was funded, it has driven me now to the
position where | have come here to say today that | have nothing, and nothing left to give, as a
result of the Legal Aid system, particularly with the way it was handled by a particular advocate.

Q464. The Chairman: Did you feel that that advocate was reflecting your wife® views or was
the advocate driving the case?

Mr Cretney: How it has turned out today and how it started, | would suggest, or |1 would
strongly feel, that her opinion at that time had been changed by the direction the advocate was
going in, definitely.

Q465. Mr Crookall: You said you have been made to make unnecessary court appearances.
(Mr Cretney: Y es) Why was that?

Mr Cretney: Well, funnily enough, | have just had papers served on me today for what would
appear to be an error between the court and the Department of Home Affairs. So, something that
could quite easily be resolved with a phone call or an explanation has driven me to be summoned
to court, to give adetailed account of why | have been summoned to court in the first place, which
isall very confusing.
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But her Advocate is legally aided. | am not. How do | defend myself, other than go to court and
then face the wrath of the Deemster? Perhaps pick up legal fees, her legal fees? | do not know. |
just have to wait and see what happens the day | attend the court again.

Unnecessary court appearances, because everything, in my opinionE and | listened to what Mr
O@Riordan said quite closely. Everything that | have been subjected to do, to justify, to explain,
could quite easily have been resolved in a successful mediation session B very easily resolved.
Instead of trying to claw back money, to pay people back who have helped me pay my billsin the
first place, we could have all been sat with money in the bank and my children would be seeing
me.

As aresult of the wranglings, | had to fight for access to one child and the other two children
have been turned against me, because of the nature of some of the letters that | have received. But,
it is not here for me to get on my soap box; it is the situation of the circumstance | wasiin.

Q466. The Chairman: Do you feel that the final settlement, if it has come to that stage, now,
is significantly different from the original proposals that you sketched out with your wife, way
back at the start of these proceedings?

Mr Cretney: Totally different. Totally different. On a persona level, | had secured something
for my future Band now | have lost everything.

Q467. Mr Malarkey: Areyou legally represented at all?
Mr Cretney: No. | have been legally aided by afirm, and then | had to seek a second opinion
on certain issues, which were the outcome of my, shall we sayE The initial advocates that | had

dealing for me and looking after my interests B

Q468. Mr Malarkey: You can name them, by the way: everybody has. | am about to ask you
who your wife-

Mr Cretney: Okay. You can ask me and | will name them. The first advocates were dealing for
me and it got to a point where they would not represent me any further, and | am still waiting for
an explanation as to why.

Q469. Mr Malarkey: And they were?

Mr Cretney: They were Callin Wild. And as a result of the situation | found myself in and a
court case that | had to sit and represent myself at Christmas, | then turned to a second set of
advocates, who are currently not representing me, but will be, if 1 need any further assistance B
they are more than prepared to help me again. But, again, | have got to find the money for that. |
am not legally aided.

Q470. Mr Malarkey: Thelady in Callin Wild, by any chance, was Lesley Webb, who has just
given evidenceto usin there?

Mr Cretney: Well, Lesley Webb was involved and so was Emma Radcliffe.

Q471. Mr Malarkey: Right, different people. We should note that.
Could | ask you who your wife is represented by ?

Mr Cretney: Sheisrepresented by Carter Jones McDonald.

Q472. Mr Malarkey: You said mediation broke down and you aso said that when the
marriage broke up you had, more or less, come to an agreement with B

Mr Cretney: Y es. Just sat round the kitchen table one day.
Q473. Mr Malarkey: So, mediation happened after she had gone to Carter Jones McDonald?

Mr Cretney: Mediation happened after we had been in court.
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Q474. Mr Malarkey: After you had been in court. So, the procedure had started. Then you
went to court, got mediation and that broke down.

Mr Cretney: Yes. There were three things running at the same time, which confused and
compounded the problem. There was the divorce; the access to the children; and | was taken to
court for interim maintenance payments whilst | separated, whilst the divorce was ongoing.

It was whilst we were in court trying to settle the interim maintenance payments, that Deemster
Corlett suggested Dstrongly suggested Dthat we were to attend mediation at the Children® Centre,
which we did. Unfortunately, | wanted to try and gain more contact with my children and try and
revisit relationships than |1 was concerned with finances or the divorce. So, perhaps, the attitude
towards mediation at that time was not focused and was not at the right time for the right situation.
There were too many things going on at the same time and it broke down.

Q475. Mr Malarkey: So, you are to blame for the mediation breaking down, or both of you
orE?

Mr Cretney: | think it was just a situation that, perhaps, it was at the wrong time. It should
have been prior to any court attendance, because, at that point, the Legal Aid and my legal bill
were mounting up quite quickly and, before | knew anything, the legal bill was quite high.

Q476. Mr Malarkey: Y our attitude had changed, because of what was going on?

Mr Cretney: My attitude has never changed from the day | left the house and it is still, today,
the same attitude | had two or three years ago. The situation | am in now is, through unnecessary
court appearances and unnecessary exchange of correspondence and letters dropping through my
letterbox at five o@lock on a Friday night, not being able to do anything all weekend and all the
tricks that are played, the situation | find myself in now is| am broke because of fighting a legally
aided lawyer. Simple as that!

Q477. The Chairman: So, just to wind back a bit, but still talking about the issues of
arbitration, your view seems to be coming out, if | am picking it up correctly, that it was too late to
go to arbitration once it got before the court. It would have been much better if the arbitration had
been the first point and if you had been referred to it and she had been referred to it by her
lawyers, right at the outset, before they picked up the brief, asit were.

Mr Cretney: Yes. | would suggest, in my situation &1 am not saying everybody® situation
would be the same Bin my situation, before that first poisoned letter arrived through the letterbox,
the mediation, perhaps, should have been taking place or it should have been, perhaps, scheduled
a that point, because once that had happened, it was quite clearly evident that the direction they
wanted to go in had been carved in stone.

Q478. Mr Malarkey: So, what you are saying is, your understanding is, before your wife, ex-
wife, walked into the office, she was in one frame of mind and then, after having the first
consultation with the lawyers, she seemed to come out with a different frame of mind. Is that what
you are trying to say?

Mr Cretney: Y es.

Q479. The Chairman: So, if you were actually starting off again from square one Bwhich |
know nobody wants to go down that road! B but you, basically, go to arbitration and, if there was
perceived to be alack of willingness from both parties, including the legally aided party, to enter
into it in a constructive manner with an open mind, then there should be the ability of the Legal
Aid officer to withdraw support from a case?

Mr Cretney: | would agree that that, perhaps, would be an incentive for the person to be more
considerate to what has been attempted, definitely, because if there is a suggestion of your legal
funding stopping, because you are not going to play ball, | would have thought anybody would
have taken the steps to ensure that they were going to give every effort. | was in there; she was in
there. | still have to pay hundreds of pounds every week for an advocate and she does not. That is
the top and bottom of it: | have to fund myself and she does not. And to this day that is still the
situation.
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Q480. Mr Malarkey: Do you own property?

Mr Cretney: | did. Well, technically | do, but shortly, when it is sold, | will lose everything in
that property.

Q481. Mr Malarkey: In what way? Paying off your legal fees or the fact that all the money
goes? Will there be a split with what goes on?

Mr Cretney: No, because, there was someE | will be so bold as to say there was some
constructive accountancy undertaken at the negotiations for financial settlement and, quite
cleverly, they offset a pension fund which | have been contributing into for 20 years, to the penny,
worked out as the equity in the property. So, &You can have your pension and | will have the
property.OWhich is fantastic, in this day and age: my property might be worth £400,000 or
£500,000, but we al know what could happen with pensions. Hypothetically, | have not got that
money in my hand until | retire. So, &Y ou keep your pension and | will have everything else. Oh,
and by the way, you can pay the mortgage while | am living in it and the maintenance.0So, do the
sums.

Q482. Mr Malarkey: Shewill not get alegal bill?
Mr Cretney: | still have alega bill to pay.
Mr Malarkey: No. She will not have any legal E?

Mr Cretney: Oh, she will not have a legal bill. No. We could walk out with equity, but her
money is hers; mineis not.

Q483. Mr Crookall: You mentioned before about your children. If things had been handled
differently from the start, would the outcome, asfar as children are concerned, have been different,
do you think?

Mr Cretney: | would think so, yes. Three children: the eldest does not acknowledge me at all,
but that is life; second child-

Q484. Mr Crookall: Can | ask ages?

Mr Cretney: Just 16E | forget the dates they are born, now. Let me think. The little girl is 7.
Sheis 8 in May. The middle boy is 12. Heis 13 in March or whatever; and the big boy is just 16.
So, the big boy has got his ownE he can make his own mind up with the way things happened.
The middle boy, my middle child, | suggest, is being strongly steered in whatever direction heisin
at the moment; and my little girl, well, she just likes to see me when | get to see her. But,
unfortunately, and | know this is nothing to do with it, that has not been as frequently as | would
like.

Q485. The Chairman: So, just to sum up, from your perspective, then, you feel that it was a
very unequal battle.

Mr Cretney: V ery much so.

Q486. The Chairman: That there was not any compulsion on the other side to come to the
table, to settle, and that they had unlimited resources to fight their cause.

Mr Cretney: Yes. | agree with what you say. Additionally, if an out of court agreement had not
been made and agreed upon, then | would have been faced with a day in court, two days in court
potentially, and then picking the bill up for that in addition to the preparation time my advocate, at
that time, would have undertaken. That figure was speculated at somewhere between £5,000 and
£8,000 for a potential day and ahalf in court to finish everything off.

So, with the threat of that over the top of me and various other things, | was backed into a
corner where | made some really, really bad decisions, which | am now carrying the can for. So,
my own experiences were that, with the threat of having to fund your own battle and knowing that
the person you are battling with has got an open chegue book, for al intents and purposes, to fund
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her own case, you do get backed into making some really crazy decisions and | am now paying the
price for that.

The Chairman: And your children, aswell.
Mr Cretney: Absolutely. Absolutely.

Q487. Mr Malarkey: Final question. You do not have to answer it if you do not want to, but
the break-up of the marriage, was it just a break up or was there some particular reason? Was it
you suing your wife for divorce; her suing you for divorce; other people involved or was it just a
genuineE? As| say, that decision up to you, to answer if you want to.

Mr Cretney: Well, | do not mind. | am free and open. It is not a problem. But, the marriage had
broken down and | was divorced on the grounds of adultery.

Q488. The Chairman: Is there anything that you would like to mention to the Committee?

Mr Cretney: | am not in full possession of the facts. Y ou guys have got alot of information, a
lot of evidence, there. My own feeling is that, if one side of a divorceE | can only describe
divorce, | cannot talk about other legal matters. If one side of adivorce is legally aided, then the
other person is very much the underdog. Would | have the same opinion, if | was sat here and the
roles were reversed? | would be saying it is great; | have got what | want, but the underdog was
not financed, so whichever side of the fence you sit on, you have got a different opinion.

All'l can say ismy experiences were that | do not feel, in this situation, Legal Aid was fair and
whether both parties should be legally aided or not, we could argue this al day long. | do not know
how you are going to resolve the issue, | do not. | do not relish the decisions you have got to make,
but it is my position that it was very unfair, very one sided.

Q489. The Chairman: Well, thanks for taking the time and the trouble for coming here. |
know it is not easy, because, in some respects, | suspect, it is opening old wounds.

Mr Cretney: It isnot aproblem. | got the letter; got the phone call. | am more than pleased to
have spoken with you, and if | can help or if you need anything else, please do not hesitate. It is
not a problem.

The Chairman: Thank you for your time.

Mr Cretney: Alright, thank you.

Mr Sellick was called at 3.46 p.m.

Procedural

The Chairman: Right. Could | ask Mr Sellick to take the chair, please.
Mr Sellick, for Hansard, could you please confirm your name and job title, sir.

Mr Sellick: David Sellick, Chief Probation Officer.

EVIDENCE OF MR D SELLICK

Q490. The Chairman: Could you just give us an oversight on how the Probation Service
relates to the Family Court Welfare Service?

Mr Sellick: Y es, sir. We have two arms: one is our criminal arm, which, obviously, deals with
offenders; and the second arm is our civil arm, which is that we write the reports for the family
courts.
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Q491. The Chairman: Right. Now, you said that there are two sides to the equation: there is
the family side, a civil matter; and the Probation Service, a criminal system. Do you not think that
thereis potential friction there?

Mr Sellick: No, sir. Not in our experience, because they are staffed by B although they come
under the same umbrella b there are two separate staffs; there are two officers who work in the
Family Court Service and a number of staff that work in the criminal service. The two do not
overlap and, if there are any conflicts, i.e. an offender is going through a separation, then there will
be two different officersinvolved. So, in that sense, it is kept separate.

Q492. The Chairman: Right. Well, is not the public perception, though, that it is all part of
the crimina justice system, because you are still talking about the Probation Service as the
umbrellawhich overhangsit all, asit were?

Mr Sellick: Yes. | think that isavalid comment, sir. Yes. It is not, perhaps, in this day and age,
a natural set of bedfellows. However, it is historical. Certainly, prior to, in the United Kingdom,
Caf cass taking over the Family Court Welfare work, it was done by the Probation Service and the
Isle of Man has maintained that stance.

Q493. The Chairman: Right. Now, can we just go on.
We were interested in your letter which you spelt out the progress which you have made in
trying to identify and bring forward a mediation/arbitration service.

Mr Sellick: Yes, Sir.

Q494. The Chairman: Would you just like to give us a bit of background and explain why
you feel that it should be brought forward at this particular moment in time?

Mr Sellick: Yes, sir, if | can go back alittle bit further than that, with your permission? Some
20 years ago, we first brought in what was then caled matrimonial conciliation which is,
effectively, the old name for mediation, now. We brought that in because (@) it was best practice at
the time and (b) it was seen as a means of resolving longstanding domestic issues which were not
going to get resolved otherwise, other than through the court.

We have to say that we were successful in our endeavours, but the work increased and, because
it was a voluntary undertaking on my part as a Chief Officer, and not funded as such, then
ultimately the work overtook us and we had to give up matrimonial conciliation.

Having said that, certainly, | have always been a believer in mediation and certainly mediation
does not just apply to the family courts, which | know is your focus, but it applies to many areas of
work and dispute. So, clearly, there is value in mediation and, certainly, that is where the
Government working party started its stance, in the main, | think, propelled by Deemster Corlett
who is, as one of the last witnesses said, very much in favour of mediation.

So, that is where we started from and that was how my involvement began with that working

party.

Q495. The Chairman: Did the working party have a look to see what was already available
on thelsland, in terms of mediation and arbitration?

Mr Sellick: Yes, it did. It was fairly cursory, | would say, but it did look at who we knew had
mediation experience and in what areas they had that experience.

Q496. The Chairman: Are we not running the risk of trying to reinvent the wheel?

Mr Sellick: | think that where we are coming from, Chairman, is trying to standardise the
whesl, rather than reinvent it. | think where | would have personal reservations B and | think the
committee shared those B was that there is a huge variety of training in mediation; that some
people can claim to be trained mediators with as little as a one-day course; some people will have
huge experience. It is avery, very complex line of work: it isaskilled line of work and, therefore,
the committee® view and | support that, obviously, was that there needed to be some
standardisation of training and of skill bases.
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Q497. The Chairman: Well, interestingly enough, | am just struggling, in away, with seeing
how a civil matter, civil arbitration/mediation would fit in with what was originally set up as a
criminal justice system and, also, it is part of Government. Mr Malarkey and myself have just had
a meeting in Edinburgh on social inclusion, but one of the messages that came out of that very
strongly was that Government should not bring everything in. It is much better, in a significant
number of cases, to have a stand-alone agency, charity, third sector, operating it because, from the
public® point of view, it is not perceived as being part of Government.

My concern would be that, if your scheme moves forward, there might be resistance to it,
because it is perceived as being part of Government.

Mr Sellick: | can take that view, Chairman. | think thatE Firstly, if | can clarify something. If
you got the impression that it was to do with crimina work, then | apologise, that is my mistake. |
did not try to infer that, sir. It was to do with the civil work that we did.

What the Government involvement, from the committee® point of view, will be is the setting
of standards; the regulation in terms of any complaints that are forthcoming and then the
registration by the courts, the General Registry, of those people who are trained and accredited as
mediators. So, in essence, if you look at the model that the report sets out, the Department of
Home Affairs will be responsible for setting the standards of training and for the Police checks and
those sorts of issues. The General Registry will be responsible for having the list of accredited
mediators and anybody can join that list.

There is some way to go. This is work in progress, but, if people wish to apply to be trained
mediators and then become, effectively, Government accredited, then that is entirely satisfactory.
We are certainly not setting out to have the mediators employed or under the auspices of the
Department of Home Affairs and, if that is something that has come over, then that is clearly a
mistake.

Q498. The Chairman: If you are wanting to set up alist of Government accredited mediators,
(Mr Sellick: Y es.) does that infer that to get, in effect, Government funding for that mediator and
that mediator service, which is operated by that organisation, their mediators would have to be
accredited? Is that the way you are working to?

Mr Sellick: | certainly believe that it would attract Legal Aid funding. | think if you were two
separate individuals, you chose not to use any of the accredited mediators, then that would be
entirely your choice if you are using your money, sir.

Q499. The Chairman: But in terms of the panel whichE in effect, the list, the panel,
whatever you call it Bwould it differentiate between general mediation and also mediation where
children@ interests are involved, as well?.

Mr Sellick: The pilot, sir, is built around the family court work. So, that would be the focus,
but, as | said earlier on, mediation covers a lot of areas, so mediators would be able to put their
areas of expertise down on the list. So, you would have Gred Bloggs, Family Court Mediator:
neighbourhood dispute, commercialOetc, and people would put that down according to their
experience and skills.

Q500. The Chairman: Weéll, to come back to my comments earlier about reinventing the
whed, the gentleman who was giving evidence on behalf of the Law Society, Mr O@Riordan,
confirmed that he was a member of Resolution, a UK service which is independently accredited
and verified. | am having difficulty understanding why we should, in effect, offer a duplicate
service.

Mr Sellick: 1 do not think we are offering a duplicate, sir. We are standardising, or seeking to
standardise, the level of service that will be given. It may well be that every mediator that is on the
Island would (rassOand become accredited. It may be that some would not and | think the
committee® viewpoint, and | would support it, was that there was a huge disparity of experience
and skill base within those on the Island who claim to be mediation trained.

Q501. The Chairman: You expect me to ask this question, but what is the anticipated cost?

Mr Sellick: The anticipated cost to set the whole thing up is a maximum £40,000, in the first
year. It would then be self-funding, in theory, via the Legal Aid Scheme, because we are talking
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about the pilot, sir, and | can only talk about that 12-month pilot. | cannot tell you the costings if it
were to branch out into other forms of mediation.

Q502. The Chairman: Right. Okay, £40,000 a year you want to get it Set up. Y ou are going to
transfer funds, as | understand it, from the Department of Home Affairs Legal Aid budget B or the
Treasury Legal Aid budget, | should say. What volume, what quantum would you expect to have
to be transferred into the mediation accreditation service in year 2 going onwards?

Mr Sellick: | do not have that information, sir. | cannot give you an accurate answer to that. |
think we are saying, sir, that 200 cases in the first year is what we are anticipating.

Q503. The Chairman: That is impressive. And in terms of head count, what would be the
implications?

Mr Sellick: None, because the actual organisation is quite a small set of tasks. The ongoingE
The head count, as such, would be the mediators themselves, but they would not be employed by
the Department of Home Affairs. So, in effect, we would merely be co-ordinating the effort, as
would someone in the General Registry.

Q504. The Chairman: Although your deputy, Mrs Pat Ingram, when she gave evidence to the
Committee at the last hearing, did state that the Probation Service was D1 think | am quoting her
correctly ®@inder-resourced and facing very severe pressuresO So, on one side, you are telling me,
as | understand it, that you have got the capacity to devote some of your staff@ time to actually
setting the system up, but, on the other side, your deputy said, Qve are aready more than busy
enough, thank you very much®

Mr Sellick: And quite right, sir. It is my time or it will be somebody@ in the Central Services
Division of the Department of Home Affairs.

The Chairman: So, to my mind, there is a bit of a dichotomy there, but | will not labour the
point.

Q505. Mr Crookall: Can | just ask, Chairman, have we got any further on since your letter
came in three weeks ago, with regard to the setting up of this? Has it moved on any further?

Mr Sellick: No, Mr Crookall. We are still waiting for the actual funding to come through.

Q506. Mr Malarkey: What is the actual fundingE If we are not giving any more head count,
sir, what are we going to use the funding for?

Mr Sellick: The funding is to do the training.

Q507. Mr Malarkey: Who is going to do the training?

Mr Sellick: The training is going to be done by an outside agency, sir.

Q508. Mr Malarkey: Isthat alocal agency?

Mr Sellick: No, sir, an off-1sland agency.

Q509. Mr Malarkey: Off-1sland agency?

Mr Sellick: Yes, sSir.

Q510. Mr Malarkey: So you have got somebody lined up that can come from off Island.

So, | take it, then, that we do not have our own standards over here at the moment, because we
aretrying to do, but the UK do have set standards and sete ?

Mr Sellick: All jurisdictions would have, sir. The UK would; Northern Ireland, | think, has a

separate standard, sir; Southern Ireland has a separate standard; and various other countries will
obviously have a separate standard.
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Q511. Mr Malarkey: Acrossthe board: matrimonial issues, for disputes?
Mr Sellick: 1t would be, yes. Basically, your B

Q512. Mr Malarkey: You are telling me there are several different parts of mediation and you
should be specialised in one area?

Mr Sellick: | am saying, sir, that your Dif | may use this very derogatory term B ®og standard®
mediator is trained to a level; your family court would be another level; your neighbourhood
dispute would be another level, etc, etc. You would probably work up to one of the mostE |
suppose the most involved levels would probably be people involved in restorative justice,
something of that nature.

Q513. Mr Malarkey: Yes. So, what, basically, you use the money for, to bring these people
over here, ask anybody on the Island who wants to get involved in the course, we spend the money
and train them to a standard?

Mr Sellick: Correct. Accredit them, sir.

Q514. Mr Malarkey: And then when they pass a course, accredit them, and then we send
them out into the big world and say, Y ou are on your ownQ

Mr Sellick: Not on your own, but you are accredited mediators which B

Q515. Mr Malarkey: Yes, but, you could apply for Legal Aid work, etc. So, al we are doing
isfilling in a spot.

Mr Sellick: We are setting a standard.

Q516. Mr Malarkey: We are not running the mediation ourselves, only the standard? And |
think that is where a bit of the confusion, | think, came, certainly with me, because | thought we
were, through Probation, starting to run a mediation service.

Mr Sellick: No, no.

Mr Malarkey: | was starting getting greyer, knowing how busy we are in Probation!

The Clerk: Thanks, Mr Chairman.
Hello.

Mr Sellick: Hello.

Q517. The Clerk: | am looking at areport which was submitted to the Committee by the Chief
Secretary. It is caled Mediation Working Group Report, July 2009.0(Mr Sellick: Correct.) It

sys:

Os aresult of the report of the Legal Services Commission 2002, the judiciary consultative body set up a working
party to consider the introduction of a mediation service.O

Who was on the working party?

Mr Sellick: The Chief Secretary chaired it; the Chief Financial Officer.
My | refer to my notes?

The Clerk: Itisnot amemory test. Yes.

Mr Sellick: Great. The Chief Financial Officer; the Chief Executive of the Department of
Home Affairs; the Director of Socia Policy, Department of Home Affairs, myself; Mrs Carol
Dowd, the Director of Courts; Mrs Wendy Montgomerie; Deemster Corlett; andE | think | am
missing one name and | will get there in amoment, sir.

119TLA



1485

1490

1495

1500

1505

1510

1515

1520

1525

1530

1535

1540

SELECT COMMITTEE, WEDNESDAY, 314 MARCH 2010

Q518. The Clerk: Was there anyone on the working party who was not paid by the public?

Mpr Sellick: No, Sir.

Q519. The Clerk: In the Report, there is a list of acknowledgements, which does include
people outside the Civil Service and the judiciary, and it is quite a long list. It includes advocates
and, indeed, the Scottish Mediation Network. | am trying to see if theE | think the Isle of Man
Children@ Centreis listed. | cannot find it at the moment.

Mr Sellick: | believeitis, sir.

Q520. The Clerk: But, when it says, @\ cknowledgementsQ what does it mean?

Mr Sellick: | believe, sir, that means the people who either spoke to the young woman who
undertook alot of the early research or in fact put written submissions into the working party, sir.

Q521. The Clerk: Were the people outside Government and the judiciary consulted on the
terms of thefinal report?

Mr Sellick: Not to my knowledge, sir, but, to be honest, I am not the right person to answer
that question. | do not believe so, sir, but B

Q522. The Clerk: And was the report published?

Mr Sellick: Not to my knowledge, sir.

Q523. The Clerk: Right. Thank you.

Can | ask a couple of questions about the letter? In your letter to the Committee (Mr Sellick:

Yes, sir.) you wrote:

Olwas agreed that a 12-month pilot in the area of the Family Court should be enacted. Thisis likely to start in the new
financial year as soon as funding is made available to us. Trainers have been selected who will deliver to ain-house
standard.O

Who selected them?

Mr Sellick: They were selected, sir, by a process, by a tender, in terms of there were three
prices available to the committee and this group were the most favourable price, sir.

Q524. The Clerk: Who determined the standard?
Mr Sellick: The standard was determined by the committee, sir, following a presentation.
Q525. The Clerk: Who made the presentation?

Mr Sellick: The presentation was made by an off-lsland firm and | am trying toE | will come
up with their name in aminute, sirE amediation service.

Q526. The Clerk: Right. So, somebody off the Isle of Man got to know that this work was
going on and offered to make a presentation.

Mr Sellick: Yes.

Q527. The Clerk: The working group had the benefit of a presentation from a supplier. The
working group then determined the standard and went out to tender. Did the supplier who made
the presentation get the contract?

Mr Sellick: Yes, sir, they did.

Q528. The Clerk: Thank you.
Just alast one to ook at. In the next sentence you say:
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OMdiators will volunteer to be trained and~ a suitable number will be chosen and these mediators will then be trained to
the required standard and duly accredited.O

I think we have already heard that these are not civil servants, (Mr Sellick: No, sir.) the
mediators. These are people who are not employed by DHA or any other Department.

What are they going to be doing the rest of the time, when they are not doing mediation? Or,
let me put it another way, isit envisaged that being an accredited mediator will be afull-time job?

Mr Sellick: No, sir, itisnot. | think it will differ in terms of hours of employment, so to speak,
depending on the skills that people have and the areas in which they are trained.

Q529. The Clerk: What sort of things will they be doing the rest of their time?
Mr Sellick: | do not have an answer to that, sir.
The Clerk: Okay.

Q530. The Chairman: As a matter of interest, how much has been spent on this process so
far?

Mr Sellick: | believe, sir, it would be a very small amount, if you take the Government
officersOtime out. | could find that sum out for your, sir, but | would hazard a guess that it would
not exceed £2,000 to date.

Q531. Mr Malarkey: Plus officersCtime.

Mr Sellick: Yes, and that is, as | say, if it was officerstime, then clearly it would be alot more
because that committee met over a number of meetings.

Q532. The Clerk: Sorry, | have just seen another note at the bottom of my page.
At the end of your letter, you say:

ONthing in the scheme outlined above will stop other agencies or individuals training to be mediators and setting
themselves up as a mediation service, but it is unlikely that any Government fgnding will be put their way should they
work for parties who decide not to select from the accredited list of mediators.O

Mr Sellick: Meaning Legal Aid funding, sir. It is probably not clear.

Q533. The Clerk: Right. @Government fundingOis Legal Aid funding. And, @artiesQ does that
mean litigants?

Mr Sellick: Yes, sir, or in your Committee® sense, the people that are going through the
divorce processE usually, the divorce process.

Q534. The Clerk: Right. So if a party decides to go down the street and answers an ad in the
paper which says, @ am a mediatorQ if it is not an accredited mediator, they will not get Legal
Aid?

Mr Sellick: That isb

Q535. The Clerk: | understand that. Okay.

But presumably if an agency or an individual sets himself up as a mediation service, the
expectation is that that service would deploy accredited mediators?

Mr Sellick: Expectation from whom, sir? From the agency themselves?

The Clerk: Theworking group.

Mr Sellick: From the working group, the thought was that we had on the Island P sorry, to go
back over old ground but | think it is the best way to explain it D a variety of people trained to

different standards which we did not want. We wanted people trained to a high standard because
some of the standards of mediation training are quite low. Thereafter, it was realised that we, as
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Government, the committee, could not stop people running mediation servicesif they chose to and
therefore the only way we could enforce the standard, in essence, was to attach the Government
funding to it. But, if people chose to go down another route, that was entirely up to them, sir. Does
that B

Q536. The Clerk: Yes, | do understand that. Take the Children® Centre, for example, the
report includes, at paragraph 12.3, the Isle of Man Children@ Centre proposal .

Mr Sellick: Yes, sSir.

Q537. The Clerk: Without having studied what you say about that in the report, is it the
expectation that the Children@ Centre, for example, might encourage the people who are aready
doing mediation there to seek the accreditation of the new system?

Mr Sellick: | would be amazed if they did not, sir.

Q538. The Clerk: Do the Children@® Centre support the standard that has been chosen?

Mr Sellick: 1 am not aware, sir, of any correspondence being entered into. | do not know
whether there has or not.

The Clerk: Thank you.

Q539. The Chairman: Right. | think that is us on our side. Is there anything that you want to
mention to us, Mr Sellick?

Mr Sellick: No, thank you, sir.

The Chairman: Thank you for your time.

Mr Sellick: Thank you.

The Chairman: That brings us to the end of our forma hearing today. | would like to thank
everybody who has been present. It has been very informative and we will be publishing our report

in due course.
Thank you very much.

The Committee sat in private at 4.10 p.m.
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