IN THEKEYS

COMPANY OFFICERS
(DISQUALIFICATION) BILL 2008

Explanatory M emorandum

1. This Bill is promoted by the Treasury on behalf of the
Financial Supervision Commission (“the Commission”). Its
primary purposeisto restatethelaw relating to the disqualification
of directors and other company officersin a more coherent way.

2. Clauses1 and 2 introduce the two main conceptsin the Bill:
disgualification orders made by the courts and disqualification
undertakings given by a company officer after agreement with
the Commission.

3. Clause 3 provides that an application for a disqualification
order may only be made by adefined classof persons, and requires
the proposed applicant to give notice to the person proposed to be
disgualified.

4. Clause 4 gives the Court the power, and clause 5 imposes
upon the Court the duty, to make a disqualification order against
a company officer in certain circumstances.

5. Clause 6 specifies the circumstances in which a
disqualification undertaking may be accepted by the Commission.

6. Clause 7 imposes requirements that an office-holder (the
ligquidator, official receiver or receiver) report to the Commission
iIf it appearsto the office-hol der that the conditions of either section
4(1) or 5(1) are met.

7. Clause 8 and Schedule 1 together specify mattersto which a
Court is to have regard in determining an application for a
disqualification order, or which the Commissionisto haveregard
to in considering the offer of a disqualification undertaking.

8. Clause 9 provides that where a company officer isliable to
contribute personally by reason of acompany’sfraudulent trading,
the court shall consider making a disqualification order against
the officer.
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9. Clause 10 deas with undischarged bankrupts.

10. Clause 11 specifiesthe penatiesfor breach of disqualification
orders and undertakings.

11. Clause 12 makesaperson who contravenesadisgualification
order or undertaking, or actson theinstructions of an undischarged
bankrupt, personally for the relevant debts of the company.

12. Clause 13 empowersthe Commission to requireinformation
about disqualification orders and undertakings, and requiresit to
maintain the disqualification register.

13. Clause 14 deds with the admissibility of statements made to
the Commission in the course of an investigation in subsequent
proceedings.

14. Clause 15 and Schedule 2 provide the Commission’s powers
of inspection and investigation.

15. Clause 16 and Schedule 3 impose restrictions on the
disclosure of information obtained during an investigation.

16. Clauses17 and 18 create offencesin relation respectively to
the concealment of information and the provision of false or
misleading documents or information.

17. Clause 19 specifiesthe penalties for offences under the Act.

18. Clause 20 provides that if a company’s commission of an
offence was with the consent or connivance of an officer, or is
attributable to the officer’s neglect, the officer isalso guilty of an
offence and liable to the penalty to which the company would
have been subject had it been an individual.

19. Clause 21 provides for interpretation.

20. Clause 22 provides for Schedules 4 and 5 (consequential
amendments and repeals) to have effect.

21. Clause 23 providesfor the Tynwald procedure for statutory
documents made under the resulting Act.
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22. Clause 24 providesfor the short title and commencement of
the resulting Act.

23. Itisnot envisaged that theresulting Act will have any impact
on either public sector or private sector resources.

24. Intheview of the member moving the Bill itsprovisionsare
compatible with the Convention rights within the meaning of the
Human Rights Act 2001.
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A BILL

to amend the law relating to the
disqualification of persons for
being officers of companies and
for being otherwise concerned
with acompany’saffairs; and for
connected purposes.

E IT ENACTED by the Queen's Most Excellent Majesty, by

and with the advice and consent of the Council and Keysin

Tynwald assembl ed, and by the authority of the same, asfollows.—
Preliminary

1. (1) A disgudification order isan order that a person must
not, without leave of the High Court, be an officer of a company
for aperiod specified in the order.

(2) Thefollowing are officersof acompany for the purposes
of thisAct —

(a) adirector, secretary or registered agent;

(b) aliquidator;

(c) areceiver;

(d) a person holding an office under any relevant foreign
law analogous to any of the offices specified in
paragraph (a), (b) or (c) in respect of a company; or

(e) apersonwho, inany way, whether directly or indirectly,

Is concerned or takes part in the promotion, formation
or management of a company.

Disqualification
orders:
introduction

P1986/46/1



Digqudlification
undertakings

P1986/46/1A

Application for
disgudification
order

P1986/46/16

2 Company Officers (Disgualification) Bill 2008

(3) Unless the court otherwise orders, the period of
disgualification shall begin at the end of the period of 21 days
beginning with the date of the order.

(4) If adisgualification order ismade against aperson who
is already subject to such an order or to a disqualification
undertaking, the court may order the periods specified in those
orders or (asthe case may be) in the order and the undertaking to
run concurrently or consecutively.

(5 A disgudlification order may be made on groundswhich
are or include matters other than criminal convictions, despitethe
fact that the person in respect of whom the order is to be made
may be criminally liable in respect of those matters.

(6) Inthe subsequent provisionsof thisAct “P’ meansthe
person who is, or isliable to be, the subject of adisqualification
order or a disqualification undertaking.

(7) In subsection (2)(d) “relevant foreign law” means the
law of a place outside the Island under which the company is for
the time being established.

2. (1) A disgudification undertaking is an undertaking by P
that for aperiod specified init, Pwill not bean officer of acompany
without the leave of the High Court or the Financial Supervision
Commission (referred to in thisAct as “the Commission”).

(2) The Commission may accept a disqualification
undertaking in the circumstances specified in section 6.

(3) The maximum period which may be specified in a
disqualification undertaking is 15 years and the minimum period
iIS2 years.

(4) If the Commission accepts a disqualification
undertaking and P is aready subject to such an undertaking or to
adisqualification order, the periods specified in those undertakings
or (as the case may be) the undertaking and the order may run
concurrently or consecutively asthe Commission and P may agree.

(5 In determining whether to accept a disgualification
undertaking offered by P, the Commission may take account of
matters other than criminal convictions, despite the fact that P
may be criminally liable in respect of those matters.

Disqualification for unfitness

3. (1) An application to the High Court for the making of a
disgualification order against P may be made —
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(@) by the Commission (if it appears to the Commission
that it is expedient in the public interest to do so);

(b) by the official receiver;
(c) by theliquidator; or

(d) by any past or present member or creditor of any
company inrelationtowhich P hasengaged in conduct
rendering P unfit to be an officer.

(2) A person intending to apply to the High Court for the
making of a disqudification order must give not less than 28 days
notice of that intention to the person against whom the order issought.

(3) Proceedings for a disqualification order may only be
brought within 2 years of the date on which the applicant could
reasonably be expected to have sufficient knowledge of evidence
to justify proceedings, unless the High Court grants leave for an
application to be made later.

4. (1) On an application under this section the High Court
may make a disqualification order against Pif it is satisfied —

(@) that Pis or has been an officer of acompany, and

(b) that P's conduct renders P unfit to be an officer of a
company.

(2) Under this section the maximum period of
disqualification is 15 years and the minimum period is 2 years.

5. (1) On an application under this section the High Court
must make a disqualification order against Pif it is satisfied —

(@) that Pisor has been an officer of acompany which has
at any time become insolvent (whether while P was an
officer or subsequently), and

(b) that P's conduct as an officer of that company (either
taken alone or taken together with P's conduct as an
officer of any other company or companies) makes P
unfit to be an officer of acompany.

(2) Under this section the maximum period of
disqualification is 15 years and the minimum period is 2 years.

(3) Anapplicationfor themaking of adisqualification order
under this section against P may only be made before the end of

Power of
High Court
to disqualify
unfit officers

1992/4/26

Duty of High
Court to
disqualify
unfit officers
of insolvent
companies

1982/2/31
P1986/46/6
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the period of 2 yearsbeginning with the day on which the company
iswound up or dissolved, unless the High Court grants leave for
an application to be made | ater.

(4) Inthissectionreferencesto P'sconduct asan officer of
any company or companies include, where that company or any
of those companies has becomeinsolvent, P's conduct in relation
to any matter connected with or arising out of the insolvency of
that company.

Acceptanceof 6. (1) If it appears to the Commission that —
undertaking

P1986/46/ (@) the conditionsin section 4(1) or 5(1) are satisfied; and
7(2A)

(b) Phas offered a disqualification undertaking,

the Commission may accept the undertaking if satisfied that it is
expedient in the public interest that it should do so (instead of
applying, or proceeding with an application, for adisqualification
order).

(2) The Commission must prescribe the form of a
disgualification undertaking after consulting the Deemsters.

Reporting 7. (1) If it appearsto an office-holder responsible under this
provisons - gection that the conditions mentioned in section 4(1) or section
5(1) are satisfied in relation to Pas an officer of that company, the
office-holder must forthwith report the matter to the Commission.

(2) The office-holders are —

(@) in the case of a company which is being wound up by
the High Court, the official receiver;

(b) in the case of a company which is being wound up
otherwise, the liquidator; or

(c) in the case of a company in respect of the property of
which areceiver has been appointed, that receiver.

(3) The Commission or the official receiver may require
an office-holder —

(@) to furnish such information with respect to P's conduct
as an officer of the company, and

(b) to produce and permit inspection of such books, papers
and other records relevant to that conduct,
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asthe Commission or official receiver reasonably requiresfor the
purpose of exercising, or determining whether to exercise, any
function under thisAct.

8. (1) Whereitfalstoacourt to determinewhether the conduct
of Pasan officer of any particular company or companies makes P
unfit to be an officer of a company, in assessing that conduct, the
court must have regard, amongst other things, to the following —

(@) the matters mentioned in Part | of Schedule 1; and

(b) if the company has become insolvent, to the matters
mentioned in Part |1 of that Schedule,

and references in that Schedule to the officer and the company
are to be read accordingly.

(2) Indetermining whether the Commission may accept a
disqualification undertaking from P, it must have regard to the
same matters as those to which the court must have regard under
subsection (1).

(3) The Commission may by order amend or repeal any of
the provisions of Schedule 1 and such an order may contain such
incidental, supplemental and transitional provisionsas may appear
to the Commission necessary or expedient.

Other cases of disgualification

9. (1) WheretheHigh Court makesadeclaration under section
259 of the Companies Act 1931 (responsibility of directors for
fraudulent trading) that P is liable to make a contribution to a
company’s assets, then, whether or not an application for such an
order is made by any person, it shall consider making a
disqualification order against P.

(2) The maximum period of disqualification under this
section is 15 years.

10. (1) Pmust not, whilst an undischarged bankrupt, act asan
officer of acompany, except with the leave of the High Couirt.

(2) TheHigh Court must not give leave unless P has given
notice of P’ sintention to apply for leaveto P strusteein bankruptcy
and the Commission.

(3) If the Commission is of the opinion that the grant of
leave would be contrary to the public interest, it must attend on
the hearing of the application and oppose it.

Matters for

determining
unfitness of
officers

P1986/46/9

Participation
in fraudulent
trading

P1986/46/10

[XI1I p. 235]

Undischarged
bankrupts

1931U/X111/141
P1986/46/11
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(4) For the purpose of this section P is bankrupt if —

(@) Phasbeen adjudged bankrupt by any court inthelsland,
England, Wales or Northern Ireland,

(b) sequestration of P's estate has been awarded by acourt
in Scotland, or

(c) acourt inthe Republic of Ireland or any of the Channel
Islands has made an order in respect of P having the
like effect as an adjudication of the High Court.

Conseguences of contravention

11. (1) If Pcontravenesadisqualificationorder, adisgualification
undertaking or section 10(1), P commits an offence.

(2) A person who commits an offence under subsection
(1) isliable—

(@) on conviction on information, to custody for not more
than 2 years or afine, or both; and

(b) on summary conviction, to custody for not morethan 6
months or afine not exceeding £5,000, or both.

(3) Proceedings for an offence under subsection (1) may
only beinstituted by, or with the consent of, the Attorney General.

(4) If Pisconvicted of an offence under subsection (1) whilst
subject to adisqualification order or undertaking, the court by which
Pisconvicted may make adisqualification order to run concurrently
or consecutively with the disquaification order or disqudlification
undertaking (as the case may be) which is breached.

(5 Proceedings under subsection (1) may not be brought
more than 12 months after the date on which evidence, sufficient
in the opinion of the Attorney General to justify proceedings,
comesto hisor her knowledge.

(6) For the purpose of subsection (5) a certificate signed
by theAttorney General stating the date upon which such evidence
cameto hisor her knowledge shall be conclusive of that fact, and
for the purposes of subsections (3) and (5) adocument purporting
to be signed by the Attorney General shall be presumed to be so
signed unless the contrary is proved.

12. (1) Pispersonaly responsiblefor al the relevant debts of
acompany if at any time —
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(@) Pcontravenesadisqualification order or disqualification
undertaking by acting as an officer of the company, or

(b) asan officer of the company, P acts or iswilling to act
on instructions given, without theleave of the court, by
a person whom P knows to be the subject of a
disgualification order or disqualification undertaking
or to be an undischarged bankrupt.

(2) If Pispersonally responsible under this section for the
relevant debts of a company, Pisjointly and severally liablein
respect of those debts with the company and any other person
who, whether under this section or otherwise, is so liable.

(3) For the purposes of this section the relevant debts of a
company are —

(a) if paragraph (a) of subsection (1) applies, such debts
and other liabilities of the company aswereincurred at
atime when P was involved in the management of the
company, and

(b) if paragraph (b) of that subsection applies, such debts
and other liabilities of the company aswereincurred at
a time when P was acting or was willing to act on
Instructions given as mentioned in that paragraph.

(4) For the purposes of this section if P has at any time
acted on instructions, given without the leave of the court, by a
person whom P knew at that time to be the subject of a
disgualification order or disqualification undertaking or to be an
undischarged bankrupt, P is presumed, unless the contrary is
shown, to have been willing at any time after acting on such
instructions for the first time, to act on any instructions given by
that person.

Supplementary provisions

13. (1) TheCommissonmay requiretheChief Registrar tofurnish
it with such particulars asit may specify of casesin which —

(@) adisqualification order is made;

(b) any action istaken by acourt in consequence of which
such an order or disqualification undertaking is varied
or ceasesto bein force; or

(c) leaveisgranted by the High Court for P, while subject
to such an order, to do any thing which the order would
otherwise prohibit P from doing; or

Register of
disqualification
orders and
undertakings

P1986/46/18
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(d) leaveis granted by a court for P while subject to such
an undertaking to do anything which otherwise the
undertaking prohibits P from doing,

and may specify the time within which, and the form and manner
in which, such particulars are to be furnished.

(2) The Commission must, from the particulars so
furnished, maintain a register of orders, and of cases in which
leave has been granted as mentioned in subsection (1)(c).

The register isreferred to in the following provisions of thisAct
asthe “disqualification register”.

(3 The Commission must incorporate into the
disgualification register such of the information in the indexes
kept by it under —

(a) section 259(8) of the Companies Act 1931; and
(b) section 26(5) of the Companies Act 1992,

(which are superseded by this section) asisrelevant at the coming
into operation of this section.

(4) The Commission must include in the disqualification
register such particulars as it considers appropriate of
disqualification undertakings accepted under section 6 and of cases
inwhich leave has been granted as mentioned in subsection (1)(d).

(5) When an order or undertaking of which entry is made
in the disqualification register ceases to be in force, the
Commission must delete the entry from the register and all
particularsrelating to it which have been furnished to it under this
section or any previous provision corresponding to it, and, in the
case of adisqualification undertaking, any other particularsit has
included in the disqualification register.

(6) The Commission must make the disqualification
register available for inspection —

(a) at the office for the registration of companies; and

(b) on the Commission’s website or in such other manner
asit may deem appropriate.

(7) The Commission may from time to time publish the
disqualification register, or changestoit, if it appearstoit desirable
in the public interest to do so.

This subsection does not limit the scope of subsection (6).

10

15

20

25

30

35



10

15

20

25

30

35

Company Officers (Disqualification) Bill 2008 9

14. (1) In any proceedings (whether or not under thisAct),
any statement made in pursuance of arequirement imposed by
or under any provision of this Act, may be used in evidence
against any person making, or concurring in the making of, the
statement.

(2) Butincriminal proceedingsin which any such person
Is charged with an offence to which this subsection applies —

() no evidence relating to the statement may be adduced,
and

(b) no question relating to it may be asked,

by or on behalf of the prosecution, unlessevidencerelatingtoitis
adduced, or a question relating to it is asked, in the proceedings
by or on behalf of that person.

(3) Subsection (2) applies to proceedings for an offence
other than —

(a) an offenceunder section 17 (falsification of documents,
etc.) or 18 (false statements); or

(b) an offence under section 5 of the Perjury Act 1952 (false
statutory declarations and other false statements made
without oath).

15. Schedule 2 (inspection and investigation) has effect.

16. Schedule 3 (restrictions on disclosure of information) has
effect.

17. (1) A person commitsan offenceif he or she —

(@) knows or suspects that an investigation by the
Commission isbeing or islikely to be carried out; and

(b) falsifies, conceals, destroys or otherwise disposes of,
or causes or permits the falsification, concealment,
destruction or disposal of documents which he or she
knows or suspects are or would be relevant to such an
Investigation.

(2) It is a defence, in proceedings for an offence under
subsection (1), for the defendant to prove that he or she had no
intention of concealing the facts disclosed by the documentsfrom
persons carrying out the investigation.

Admissibility
in evidence
of statements

P1986/46/20

[XVIII p. 86]
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18. A person commitsan offenceif he or she providesadocument
or information to the Commission which isfalse or misleading in
amateria particular and —

(@) he or she knows the document or information is false
or misleading in amaterial particular; or

(b) he or she is reckless as to whether the document or
information is false or misleading in a material
particular.

19. (1) A personguilty of anoffenceunder section 17 isliable—

(@) on conviction on information, to a fine or to custody
not exceeding 5 years, or to both; or

(b) onsummary conviction, to afine not exceeding £5,000 or
to custody not exceeding 6 months, or to both.

(2) A person guilty of an offence under section 18,
paragraph 1(5) or 3(8) of Schedule 2 or paragraph 1(5) of Schedule
3isliable—

(a) on convictiononinformation, to custody not exceeding
2 yearsor to afine, or to both;

(b) on summary conviction, to custody not exceeding 6
months or to afine not exceeding £5,000 or to both.
20. (1) Ifanoffenceunder thisActiscommitted by acompany

and it is proved that the offence —

(@) was committed with the consent or connivance of a
responsible person; or

(b) was attributable to neglect on the part of aresponsible
person,

subsections (2) and (3) apply.

(2) Theresponsibleperson, aswell asthecompany, isquilty
of the offence.

(3) Where an individual is convicted of an offence under
thisAct by virtue of subsection (2), that individual isliableto the
same penalty asthat to which the company would have been liable
had it been an individual.

(4) Inthissection “responsible person” means —
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(a) adirector, manager or secretary or other similar officer
of the company;

(b) if the affairs of the company are managed by its
members, a member;

(c) in respect of a limited liability company constituted
under the Limited Liability Companies Act 1996, a
member of the limited liability company, its manager
and its registered agent;

(d) aregistered agent of acompany incorporated under the
Companies Act 2006; and

(e) aperson purporting to act in the capacity of an officer
specified in paragraphs (a), (b), (c) or (d).

General

21. (1) InthisAct —

“Commission” has the meaning given in section 2(1);

“Companies Acts” means the Companies Acts 1931 to 2004,
the Limited Liability Companies Act 1996 and the
Companies Act 2006;

“company” includes —

(@

(b)

(©)

(d)

(€)

(f)

a company formed and registered under the
Companies Acts 1931 to 2004;

acompany which may be wound up under Part X
of the CompaniesAct 1931,

a company registered under Part XI of the
CompaniesAct 1931,

a company within the meaning of section 219(1)
of the Companies Act 2006;

a limited liability company within the meaning
of section 1 of the Limited Liability Companies
Act 1996; and

inthe application of Schedule 1, acompany within
the meaning of paragraph 15 of that Schedule;

“director” includes any person occupying the position of
director, by whatever name called;

[c.19]

[c.13]

Interpretation
P1986/46/22
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“disqualification register” has the meaning given in section
13(2);

“financial serviceslegidation” means —
(@) theFinancia ServicesAct 2008;
(b) theInsurance Act 2008;
(c) thelnsider Dealing Act 1998;
(d) the Collective Investment Schemes Act 2008;
(e) thelnsurance Act 1986;
(f) any legidation applied to the Island and contained
in, or made under, the Pension SchemesAct 1995
(of Parliament); and
(g) the Retirement Benefits Schemes Act 2000;
“officer” has the meaning given in section 1(2);
“official recelver” means a person who —
(@) by virtue of section 173 or 174 of the Companies
Act 1931 isauthorised to act astheofficial receiver
in relation to awinding-up;
(b) by virtue of an enactment having corresponding

effect outsidethelsland isauthorised to discharge
similar functions to a person appointed under

paragraph (a);
“P” has the meaning given by section 1(6);

“registered agent” means a registered agent appointed for
the purposes of section 5 of the Limited Liability
Companies Act 1996 or section 74 of the Companies
Act 2006.

(2) PartV of the CompaniesAct 1931(winding up) applies
as regards construction of references to a company’s insolvency
and to its going into liquidation.

(3) Any expression for whose interpretation provision is
made by an enactment contained in the Companies Acts, and not
by subsection (1) or (2) above, is to be construed in accordance
with that enactment.
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22. (1) Schedule4,which containsamendmentsconsequential
on the provisions of thisAct, has effect.

(2) The enactments specified in column 2 of Schedule 5
are repealed to the extent specified in column 3.

23. Orders and regulations under this Act, except orders under
section 24(2), shall not have effect unless approved by Tynwald.

24. (1) This Act may be cited as the Company Officers
(Disgualification) Act 2008.

(2) ThisAct, other than section 23 and this section, shall
come into operation on such day or days as the Commission may
by order appoint and different days may be so appointed for
different provisions and different purposes.

Consequential
amendments
and repeals

Orders and
regulations

Short title and
commencement
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Section 8 SCHEDULE 1
MATTERS FOR DETERMINING UNFITNESS OF OFFICERS
PART |
MATTERSAPPLICABLE IN ALL CASES

1. Any misfeasance or breach of any fiduciary or other duty by Pinrelation to
the company.

2. Any misapplication or retention by P, or any conduct by Pgiving riseto an
obligation to account for, any money or other property of the company.

3. Theextent of P’'sresponsibility for the company entering into any transaction
liable to be set aside under section (4) of the Fraudulent Assignments Act 1736,
at common law or under any laws having similar effect in any country or territory
outside the Island.

4. (1) The extent of P's responsibility for any failure by the company to
comply with arelevant provision.

(2) For the purposes of this paragraph the following are relevant
provisions —

(a) section 1 of the CompaniesAct 1982, section 19 of the Limited Liability
Companies Act 1996 and section 80 of the Companies Act 2006
(companies to keep accounting records);

(b) section 143 of the Companies Act 1931 (register of directors and
secretaries) and section 78 of the Companies Act 2006 (documents to
be kept at office of registered agent);

(c) section 96 of the CompaniesAct 1931 and section 62 of the Companies
Act 2006 (obligation to keep and enter up register of members);

(d) sections 107 and 108 of the Companies Act 1931, section 85 of the
CompaniesAct 2006 and section 10 of the Limited Liability Companies
Act 1996 (duty of company to make annual returns);

(e) sections 80 and 81 of the Companies Act 1931 (company’s duty to
register charges it creates), section 20 of the Limited Liability
CompaniesAct 1996 and section 137 of the CompaniesAct 2006 (both
of which provide for a company to keep aregister of charges); and

(f) legidation having equivalent effect in any country or territory outside
the Island.

5. Inthe case of a company incorporated under the Companies Acts 1931 to
2004, the extent of P'sresponsibility for any failure by thedirectors of the company
to comply with Part 1 of the Companies Act 1982 (accounts and audit).

6. If Por acompany of which Pisor was an officer —
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(a) hasbeen convicted of an offence (whether in the Island or elsewhere)
which involves dishonesty; or

(b) hasbeen convicted (whether in the Island or el sewhere) within the 25
years ending with the date of the application of any combination of 3
or more offences under —

(i)  the CompaniesActsor financia services legidation; or

(i)  legidation having equivalent effect in any country or territory
outside the Island.

For this purposeit isimmaterial that the offences or the convictions occurred on
the same occasion.

7. If P has failed to comply with an order of the High Court under section
26(4) of the Companies Act 1992.

8. The extent of P's responsiility as an officer of the company for failure to
comply with adirection of the High Court under section 26(4) of the CompaniesAct
1992.

9. (1) If acompany of which P is or was an officer is subject to foreign
restrictions in consequence of which P—

(a) is, by reason of misconduct or unfitness, disqualified to any extent, by
or under the law by or under which the foreign restrictions were
imposed, from being an officer of a company,

(b) is, by reason of misconduct or unfitness, required —

(i)  toobtain permission from a court or other authority, or
(i)  to meet any other condition,

before acting as an officer of acompany, or

(c) hasgiven undertakings, in connection with P's misconduct or unfitness,
toacourt or other authority of acountry or territory outsidethe land —

(i)  not to act as an officer of acompany, or

(if)  restricting the extent to which, or the way in which, P may do
0.

(2) Inthisparagraph“foreign restrictions’ means restrictionsimposed by
or under the law of acountry or territory outside the Island.
PART Il
MATTERSAPPLICABLE WHERE COMPANY INSOLVENT

10. Theextent of the P’'sresponsibility for the causes of the company becoming
insolvent.
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1. Theextent of the P’'sresponsibility for any failure by the company to supply
any goods or services which have been paid for (in whole or in part).

12. The extent of the P's responsibility for the company entering into any
transaction or giving any preference, being a transaction or preference liable to
be set aside under section 167 or 250 of the Companies Act 1931, or under any
laws having similar effect in any country or territory outside the Island.

13. The extent of the P's responsibility for any failure by the officers of a
company incorporated under the CompaniesA cts 1931 to 2004 or the Companies
Act 2006 to comply with section 226 of the Companies Act 1931 (meeting of
creditorsin creditors' voluntary winding up).

14. (1) Any failure of P, as a director of a company, to comply with any
obligation imposed on P by or under any of the relevant provisions of the
CompaniesAct 1931 —

(a) as those provisions apply to companies incorporated, formed and
registered or capable of being wound up under that Act; or

(b) asthose provisionsapply to companiesincorporated or continued under
the Companies Act 2006 and to limited liability companies formed
under the Limited Liability CompaniesAct 1996.

(2) Any failure by P as a director of a company to comply with any
obligation imposed on P by any provision of legislation having equivalent effect
to the relevant provisions of the CompaniesAct 1931 in any country or territory
outside the Island.

(3) For the purposes of this paragraph, the relevant provisions of the
CompaniesAct 1931 are —

(a) section 175 (statement of affairsin winding up by the Court);
(b) section 234 (delivery of company property to liquidator); and

(c) section 255 (duty to co-operate with liquidator, etc).

PART Il
INTERPRETATION

15. Inthe application of this Schedule to a body incorporated under the law of
acountry or territory outsidethe Island “company” means abody which according
to the law of that country or territory (including its rules of private international
law) has the characteristics of a company.
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Section 15 SCHEDULE 2
INSPECTION AND INVESTIGATION
Inspection and investigation

1. (1) The powers provided by this paragraph may be exercised in relation
to Pif Pis, on reasonable grounds, suspected by the Commission of —

() being unfit to act as an officer of a company; or

(b) acting in breach of a disqualification order or a disqualification
undertaking.

(2) TheCommission may inspect the books, accounts and documents and
investigate the transactions of a company.

(3) The Commission shall have every such power of entry and access as
may be necessary for the purposes of sub-paragraph (2), and it may take possession
of all such books, accounts and documents as, and for so long as, may be necessary
for those purposes.

(4) TheCommission may take copiesof al books, accountsand documents
in its possession for the purposes of an inspection and investigation under this

paragraph.

(5) Any person who intentionally obstructs the Commission when acting
in the execution of its powers under sub-paragraph (2), (3) or (4) shall be guilty
of an offence.

(6) In this paragraph references to the Commission include any person
authorised by the Commission in writing for the purposes of this paragraph.

(7) TheCommission shall exerciseitsright of entry and access under sub-
paragraph (3) only during reasonable hours, and any person authorised by the
Commission under sub-paragraph (6) to exercise that right shall, when doing so,
produce written evidence of his or her appointment if required to do so.

(8) A person shall not be under an obligation under this paragraph to
disclose any items subject to legal privilege within the meaning of section 13 of
the Police Powers and Procedures Act 1998.

Requests for information

2. (1) The powers provided by this paragraph may be exercised if Pis, on
reasonabl e grounds, suspected by the Commission of —

() being unfit to act as an officer of a company; or

(b) acting in breach of a disqualification order or a disqualification
undertaking.

(2) The Commission may request a company to provide the Commission
with any information that it may reasonably require for the performance of its
functions under this Act and may require such information to be verified in such
manner as the Commission directs.

[c. 9]
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SCH. 2 (3) ButtheCommission may only exercisethe powersunder this paragraph
if, on reasonable grounds, it appears to the Commission necessary for the
performance of its functions under thisAct.

(4) The Commission may in particular request information about —

(a) theaffairsof anactual or prospective customer of the company, subject
to sub-paragraph (6);

(b) any other company which is or has at any relevant time been —

(i)  aholding company, subsidiary or related company (within the
[c. 8] meaning of the Financial ServicesAct 2008) of the company;

(i) asubsidiary of aholding company of the company;
(iii)  aholding company of asubsidiary of the company; or

(iv) acompany in the case of which a shareholder controller of
the company, either alone or with any associate or associates,
is entitled to exercise, or control the exercise of, more than
50 per cent of the voting power at a general meeting; and

(c) any partnership of which the company is or has at any relevant time
been a partner.

(5) The Commission may issue directions to a company to secure that
effect isgivento arequest under sub-paragraph (2) and thedirections shall include
a statement of reasons for their issue.

(6) The Commission shall not make any request under sub-paragraph (2)
with respect to the affairs of any particular actual or prospective customer of a
company mentioned in sub-paragraph (2) unlessthe Commission is satisfied that
it is necessary for the purpose of —

(a) securing that a direction issued under sub-paragraph (5) is complied
with; or

(b) protecting the interests of that company’s other customers.

(7) If acompany contravenes any direction under sub-paragraph (5), the
Commission may apply to the High Court for an order requiring the company to
comply with it.

(8) A statement by a person in response to a direction issued under this
paragraph may not be used in evidence against that person in respect of any
crimina proceedings except proceedings alleging contravention of section 17 or

[XVIII p.86] 18 or section 5 of the Perjury Act 1952.

(9) A person shall not be under an obligation under this paragraph to
disclose any information subject to legal privilege within the meaning of section
[c.9] 13 of the Police Powers and Procedures Act 1998.

(20) In this paragraph —

“associate”, “ holding company” and “subsidiary” havethe meaningsgiven
by section 48(1) of the Financial Services Act 2008; and
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“shareholder controller” means a person who either alone or with any
associate or associatesis entitled to exercise or controlsthe exercise
of at least 15% of the voting power at any general meeting of abody
corporate or of another body corporate of which the first is a

subsidiary.
(11)  For the purposes of this paragraph —

() “related company” in relation to a company (“A”) means a company
(“B") whichisnot asubsidiary of A but inwhich A holdsaqualifying
capital interest;

(b) “qualifying capital interest” means an interest in relevant shares of B
which A holds on a long-term basis for the purpose of securing a
contribution toits own activities by the exercise of control or influence
arising from that interest;

(c) “relevant shares’ are shares comprised in the equity share capital
(within the meaning of section 1(5) of the Companies Act 1974) of B
of aclasscarrying rightsto voteinall circumstances at general meetings
of B;

(d) aholding of at least 20% of the nominal value of the rel evant shares of
acompany shall be presumed to be aqualifying capital interest unless
the contrary is shown.

Power of Commission to require information

3. (1) Where, on an application made by the Commission, a justice of the
peaceis satisfied that thereis good reason to do so for the purpose of investigating
the affairs, or any aspect of the affairs, of any company so far asisrelevant to the
performance of the Commission’s functions under this Act the justice may by
written instrument, authorise the Commission to exercise the powers under this
paragraph and such powers shall not otherwise be exercisable.

(2) The Commission may by noticeinwriting, accompanied by a copy of
the instrument issued under sub-paragraph (1), require —

(@) the person whose affairs are to be investigated (“the person under
investigation”); or

(b) any other personwhom it hasreasonto believe hasrelevant information,

to attend before the Commission at aspecified time and placeto answer questions
or otherwise furnish information with respect to any matter relevant to the
investigation.

(3) TheCommission may by noticein writing, accompanied by a copy of
theinstrument issued under sub-paragraph (1), require any personto produceat a
specified time and place any specified documents, copies of documents, or any
documents of a specified class, which appear to the Commission to relate to any
matter relevant to the investigation.

(4) If documents or copies of documents are not produced as required
under sub-paragraph (3), the Commission may require the person whowasrequired
to produce them to state, to the best of that person’s knowledge and belief, where
they are.

SCH. 2
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(5) Where any documents are produced as required under sub-paragraph
(3), the Commission may —

(a) take possession of them for so long as may be necessary; or
(b) take copies or extracts from them; or

(c) requirethe person producing them to provide an explanation of any of
them.

(6) A statement by a person in response to a requirement imposed under
this paragraph may not be used in evidence against that person in respect of any
criminal proceedings except proceedings for an offence under —

() sub-paragraph (8);
(b) section 17 or 18; or
(c) section 5 of the Perjury Act 1952.

(7) A person shall not be under an obligation under this paragraph to
disclose any items subject to legal privilege within the meaning of section 13 of
the Police Powers and Procedures Act 1998.

(8) Any person who without reasonable excuse fails to comply with a
requirement imposed under this paragraph is guilty of an offence.

(9) Inthisparagraph, “documents’ includes information recorded in any
form and, in relation to information recorded otherwise than in legible form,
references to its production include references to producing a copy of the
information in legible form.

(10) Where aperson claimsalien on adocument, its production under this
paragraph does not affect the lien.

Judge's search warrant
4. (1) Where, oninformation on oath laid by the Commission, ajudge of the
High Court is satisfied, in relation to any documents, that there are reasonable
grounds for believing —
(@ that—

(i)  aperson has failed to comply with an obligation under
paragraph 3 to produce them or copies of them; or

(i)  itisnot practicable to serve a notice under paragraph 3(3) in
relation to them; or

(iii)  theserviceof such anoticein relationto them might seriously
prejudice the investigation; and

(b) that the documents are on premises specified in the information,

the judge may issue a warrant.
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(2) Thewarrant authorises any person named in it —

(a) toenter (using such force asis reasonably necessary for the purpose)
and search the premises; and

(b) totake possession of any documents appearing to be documents of the
description specified in the information, or to take in relation to any
documents so appearing any other steps which may appear to be
necessary for preserving them and preventing interference with them.

(3) If, during the course of a search of premises for documents of a
description specified in the information, other documents are discovered which
appear to contain evidencerelating to the discharge of the Commission’sfunctions
under thisAct or to an offence under thisAct, the financial serviceslegislation or
the Companies Acts, the person named in the warrant may —

(a) take possession of those documents; or

(b) takeany other stepsin relation to those documents which may appear
to be necessary for preserving them and preventing interference with
them.

(4) A person executing awarrant issued under sub-paragraph (1) shall be
accompanied by a constable.

(5) A person shall not be under an obligation under this paragraph to
disclose any items subject to legal privilege within the meaning of section 13 of
the Police Powers and Procedures Act 1998.

(6) Inthisparagraph “documents’ has the same meaning as in paragraph

Authorised persons

5. (1) The Commission may authorise any person to exercise on its behalf
all or any of the powers conferred by or under this Schedule.

(2) Butauthority must not be granted except for the purpose of investigating
the affairs, or any aspect of the affairs, of a person specified in the authority.

(3) No person is bound to comply with any requirement imposed by a
person exercising powers by virtue of any authority granted under sub-paragraph
() unless he or she has, if required to do so, produced evidence of his or her
authority.
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Section 16 SCHEDULE 3
RESTRICTIONS ON DISCLOSURE OF INFORMATION
Restrictions on disclosure of information

1. (1) Information which is restricted information for the purposes of this
Schedule and relates to the business or other affairs of any person must not be
disclosed —

(a) by the primary recipient; or

(b) any person obtaining the information directly or indirectly from a
primary recipient,

without the consent of the person to whom it relates.
This sub-paragraph is subject to paragraph 2.

(2) Informationisrestricted information for the purposes of this Schedule
if itis obtained by a primary recipient for the purposes of, or in the discharge of

its functions under this Act or any regulations made under this Act (whether or
not by virtue of any requirement to supply it made under those provisions).

(3) But information is not restricted information if it has been made
availableto the public by virtue of being disclosed in any circumstancesinwhich,
or for any purpose for which, disclosure is not precluded by this paragraph.

(4) Inthisparagraph “primary recipient” means —

(@) the Commission and its members;

(b) the Registrar of Companies appointed under section 205 of the
[c.13] Companies Act 2006; and

(c) any officer or servant of any such person.

(5) Any person who contravenes this paragraph is guilty of an offence.

Exceptions from restrictions on disclosure
2. (1) Paragraph 1 does not preclude the disclosure of information —

(a) withaview totheingtitution of or otherwisefor the purposesof criminal
proceedings (whether in the Island or elsewhere);

(b) to any constable for the purpose of enabling or assisting the Isle of
Man Constabulary to discharge its functions;

(c) with aview to the institution of or otherwise for the purposes of any
civil proceedings arising under or by virtue of thisAct or the Financial
[c. 8] Services Act 2008;

(d) for the purpose of enabling or assisting the Treasury to discharge its
functions under the Financial ServicesAct 2008, the CompaniesActs,
the enactments relating to insurance companies or insolvency or for
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the purpose of enabling or assisting any inspector appointed by the
High Court under the Companies Acts to discharge the inspector’s
functions;

(e) for the purpose of enabling or assisting the body administering a
compensation scheme under section 25 of the Financial Services Act
2008 to discharge its functions under the scheme;

(f) for the purpose of enabling or assisting the Commission to discharge
its functions;

(g) for the purpose of enabling or assisting the Insurance and Pensions
Authority, the Insurance Supervisor and the Retirement Benefits
Schemes Supervisor to discharge their functions under the Retirement
Benefits Schemes Act 2000 and the Insurance Act 2008;

(h) for the purpose of enabling or assisting the Assessor of Income Tax to
dischargetheAssessor’sfunctions under enactmentsrelating to income
tax;

(i) for the purpose of enabling or assisting the Collector of Customs and
Exciseto discharge the Collector’sfunctions under enactmentsrelating
to customs and excise or in relation to any assigned matter (as defined
in section 184 of the Customs and Excise Management Act 1986);

(j) for the purpose of enabling or assisting an official receiver (whether
appointed inthelsland or elsewhere and whether in respect of aperson
intheldand or elsewhere) to discharge the official receiver’sfunctions
under any enactment (whether having effect in the Island or el sewhere)
relating to insolvency;

(k) for the purpose of enabling or assisting a trustee in bankruptcy, a
receiver or liquidator (whether appointed in the Island or elsewhere
and whether in respect of a person in the Island or elsewhere) to
discharge that officer’s functions;

() with aview to theinstitution of, or otherwise for the purposes of, any
disciplinary proceedingsrelating to a person’s profession;

(m) for the purpose of enabling or assisting any person appointed or
authorised to exercise any powers under section 19 of the Collective
Investment Schemes Act 2008 to discharge that person’s functions;

(n) for the purpose of enabling or assisting in thedischarge of thefunctions
of an auditor of a permitted person (within the meaning of section
35(1) of the Financial Services Act 2008);

(o) for the purpose of enabling or assisting the Isle of Man Office of Fair
Trading and any adjudicator to dischargetheir functionsunder Schedule
4 of the Financial ServicesAct 2008 or for the purpose of enabling or
assisting any person exercising equivalent functionsoutside the I sland;

(p) for the purpose of enabling or assisting the Isle of Man Gambling
Supervision Commission in the discharge of its functions under
enactments relating to all forms of gambling;

() if the information is or has been available to the public from other
sources;

SCH. 3
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SCH. 3 (r) inasummary or collection of information framed in such away as not
to enabletheidentity of any person to whom theinformation relatesto
be ascertained; or

(s) forthepurposeof enabling the Civil Service Commissionto investigate
the conduct of members of the Isle of Man Civil Service.

(2) Paragraph 1 does not preclude the disclosure of information for the
purpose of enabling or assisting any public or other authority in the Island for the
time being designated for the purposes of this paragraph by an order made by the
Treasury to discharge any functions which are specified in the order.

(3) An order under sub-paragraph (2) designating an authority for the
purposes of that sub-paragraph may —

() impose conditions subject to which the disclosure of information is
permitted by that subsection; and

(b) otherwise restrict the circumstances in which that subsection permits
disclosure.

(4) Paragraph 1 does not preclude the disclosure of any information
contained —

(a) inany notice or copy of a notice served under this Act, notice of the
contents of which has not been given to the public, by the person on
whom it was served or any person obtaining the information directly
or indirectly from them; or

(b) inany register required to be kept under thisAct.
(5) Paragraph 1 does not preclude the disclosure of information —

(a) to aregulatory authority within the meaning of section 48(1) of the
Financial ServicesAct 2008; or

(b) for the purpose of enabling or assisting an authority (whether a
governmental or private body) in a country or territory outside the
Island —

(i)  to exercise functions in connection with rules of law
[c. 2] corresponding to the provisionsof theInsider Dealing Act 1998;

(i)  to exercise functions corresponding to any of those of the
Insurance and Pensions Authority, the Insurance Supervisor
and the Retirement Benefits Schemes Supervisor under the
Retirement Benefits Schemes Act 2000 or the Insurance Act
2008; or

(iii)  to exercise functions corresponding to any of those of the
Commission under thisAct, the Financial ServicesAct 2008
or the Collective Investment Schemes Act 2008.

(6) But sub-paragraph (5) does not permit the disclosure of any information
relating to the affairs of an actual or prospective customer unless —

(a) that customer consents; or
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(b) the Commission has given its written consent to the disclosure in
accordance with sub-paragraphs (7) to (9).

(7) The Commission may consent to adisclosure of information to which
sub-paragraph (6) appliesif satisfied that disclosure is appropriate having regard
to —

(@) the Commission’'sfunctions;
(b) the confidential nature of the information;

(c) the purpose for which it is required.

(8) Indeciding whether to consent to adisclosure of information to which
sub-paragraph (6) applies, the Commission shall take the following factors into
account —

(a) the seriousness of the circumstances of the particular case;

(b) whether thedisclosureis (either itself or when taken with other material)
likely to be of substantial value to the body to which it is made;

(c) whether the information could be obtained by other means;

(d) the standards of confidentiality and information security which will
be applied by the recipient;

(e) whether the making of the disclosureis proportionateto what is sought
to be achieved by it; and

(f) whether reciprocal assistancewould be giveninthe country or territory
in which the recipient is based.

(9) The factors set out in sub-paragraph (8) are neither exhaustive nor
definitive.

(10) The Commission may by order amend —

(@) thelist of mattersin respect of which the Commission must be satisfied
in sub-paragraph (7); or

(b) thelist of factorsin sub-paragraph (8).

SCH. 3
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Section 22(1) SCHEDULE 4
CONSEQUENTIAL AMENDMENTS
Industrial and Building Societies Act 1892 (VI p.405)
1. After section 22(4) add —
“(5) Theinspectors shall provide a copy of any report produced
under paragraph (1)(a) to the Commission.”.
Companies Act 1931 (XII1 p.235)

2. In section 134(6) after “by the court to” insert “the Financial Supervision
Commission and”.

Companies Act 1982 (c. 2)
3. Insection 14D(2)(c) for “section 26 of the CompaniesAct 1992” substitute
“section 4 or 5 of the Company Officers (Disqualification) Act 2008”.

Companies Act 1992 (c. 4)
4.  For the heading to section 26 (disqualification of unfit persons) substitute
“Power of the Court to require rectification of default”.

Insider Dealing Act 1998 (c. 2)

5. In Schedule 3 (inspection and investigation), in paragraph 1(6), after “The
Treasury” inthe second sentenceinsert “ shall provideto the Financial Supervision
Commission a copy of the final report and”.

Companies Act 2006 (c. 13)
6. In section 198(3) and (4) after “the Registrar” add “and the Financial
Supervision Commission”.

Financial ServicesAct 2008 (c. 8)

7. Insection 33(4) at the end add —

“(f) the Company Officers (Disqualification) Act 2008.”.

8. InSchedule 1, in paragraph 2(1) at the end add —

“(2) the Company Officers (Disqualification) Act 2008.”.
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Section 22(2) SCHEDULE 5
REPEALS
Chapter No. or Enactment Extent of Repeal
Volume reference
Vol. X1l p.235 CompaniesAct 1931 Section 141.
Section 208.

In section 259 subsections
(4) and (8) and, in sub-
section (7), thewords*“for
leave under subsection (4)
of this section, and on the
hearing of an application
under that subsection or”.

1982 c.2 CompaniesAct 1982 Section 31.
In Schedule 2 the entry

relating to section 259(4)
of the Companies Act

1931.

1986 c. 45 CompaniesAct 1986 Section 20.

1992 c.4 CompaniesAct 1992 Section 26 (1) to (3) and (5)
and section 27.

1998 c.2 Insider Dealing Act 1998 Section 15(2).

2000 c.3 Companies (Transfer of In Schedule 2, in paragraph

Functions) Act 2000 36 “(1) and”.
2003 c.16 Companies, etc. (Amendment)  In Schedule 1, entry 13 in
Act 2003 respect of the Companies

Act 1931 and entry 2 in
respect of the Companies
Act 1982.

2006 c.13 CompaniesAct 2006 In Schedule 1, the entry
relating to the Companies
Act 1992 and the cross-
heading relating to that
entry.
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